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C.Robert forLowry, appellant.

Co., Inc.,Bob Leslie for Stuart andConstructionappellees
American State Ins. Co.

Corbin,Donald L. Chief Judge. This comes to usappeal
from White County Circuit Court. General ElectricAppellant,
Supply the court’s failure to awardCompany, appeals judgment
against appellees, (hereinaf-Stuart Construction Inc.Company,

Stuart)ter and (hereinaf-American States Insurance Company
American) costs,ter and its failure to award interest andpenalty,

feesattorney’s against We inAmerican. affirm reverse inpart,
part, and remand.

wasAppellee Stuart the prime contractor for The Down-
town ofChurch Christ. AmericanAppellee perform-executed a
ance and payment bond with Stuart as La-principal. Appellee

Electric,Van (hereinafterInc. La-Van) was a subcontractor to
Stuart and jobreceived materials to use in the from appellant.
Appellant failed to receive payment and initiated this action. The
action was voluntarily againstdismissed The Downtown Church
of Christ trial,prior to trial. At the court awarded judgment
against $7,035.84.appellee La-Van in ofthe amount The court
found in favor of andappellees Stuart American and dismissed
the action against them. findingIt is this of fromnon-liability
which appellant appeals.

reversal,For appellant alleges that the court erroneously
refused to grant judgment against Stuart and andAmerican

costs,failed to award fees andpenalty, attorney’s againstinterest
American. We agree with of its contentions.part

In its forpoint brief,reversal and in one sentence in its
appellant contends that the findingcourt erred in for appellee,

However,Stuart. it fails to state any argument for reversal.
Where an assignment of error is byunsupported convincing
argument or citation of legal theauthority, court doesappellate
not itconsider on unless it isappeal without furtherapparent

Anderson,research itthat is well Anderson v.taken. 18Ark. App.
284, 715 (1986). reason,S.W.2d 218 For this we affirm-as to
appellee Stuart.

alsoAppellant contends that the trial court erred in
failing to award judgment against American under the bond.
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thebe set aside bytrial will notFindings judgeof fact aby
Blue & BlueArk. Crosserroneous.court unlessappellate clearly

11, (1984).914Ark. 669 S.W.2dApp.v. 12Fudge,Shield

itsAmerican, findingsstated into the trial courtWith regard
law was thatrule ofgeneralof of law that thefact and conclusions

Theto of the principal.a on a bond is limited thatliabilitysurety’s
arule exists wheregeneralto thatexceptioncourt noted that an

bondingtheagainstof action can be maintaineddirect cause
a The court furthermaking party.without the principalcompany

a actionseparatethat could not have maintainedstated appellant
construction,a publiccase this did not involve(1)in this because

a statutoryfromprecluded pursuingwhich would have appellant
materials, liendid not file a(2) appellantlien for labor and and

Anno-Arkansas Statutesprescribed bywith the circuit clerk as
that no1985). exceptiontated 51-631 The court found(Supp.§

liabilitya cannot exceedsurety’sexisted to the rule thatgeneral
towas found(Stuart)its the principalthat of Becauseprincipal.

WeAmerican not liable.have no the court also foundliability,
erroneous.findings clearlythis the court’sportionfind of

is1971)51-633 (Repl.Arkansas Statutes Annotated §
in the case and states:applicable present

$1,000in exceeding providingNo sumanycontract
alteration, building,of anyfor or erectionthe repair,

anyintoor shall be enteredimprovement bystructure
church, bycharitable institution orreligious organization,

shallof the unless the contractorany agency foregoing,
a sumto contract bond in alettingfurnish the theparty

the of the contract.equal to amount

isa constructionbonding jobThe of church
mandatory under the statute. Arkansas Statutes Annotated §51-­
635 the the1971) that bond “be conditioned that(Repl. requires

contract, alland shallfaithfullycontractor shall hisperform pay
infor furnished or performedindebtedness labor and materials

the alteration or erection.” The statutes furtherrepair, provide
isanythe shall filed to whom therepersonthat bond be and that

due bringsum for or furnished an actionany maylabor material
on Stat.the bond for of the indebtedness. Ark. Ann.recovery §

Therefore, with statutory51-631. if the bond thecomplies
andarequirements, separatecould have maintainedappellant
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American,of to the trialagainst contrarydirect cause action
finding.court’s

bond, titled “Arkansas PerformanceStatutoryThe
Bond,” American,and issued as toPayment by surety,was

Stuart, as and favor of The Church ofin Downtownprincipal,
Christ, obligee.as The of the bond states in essence thatlanguage
if Stuart under the construction contract andfaithfully performs

all it labor orpays persons directlywho have contracts with for
materials obligationthe becomes null and Thisvoid.surety’s
language differs from the condition in itsonlystatutory attempt
to limit toliability those who contract with Thedirectly Stuart.

on a bond is tosurety know that the bond is executed aspresumed
though the terms of the v.statute were a thereof.part Reiff

474, 191Redfield School Bd., 126 Ark. S.W. 16 Neither(1916).
party argues that this the bond fromlanguage prevents being

bond,construed as a statutory and we ofagree, lightinespecially
Bros., Inc.,Sweester v. 939,Constr. Co. Newman 236 Ark. 371

S.W.2d (1963),515 which stated that a whoperson furnishes
material to a subcontractor is in with the contractorprivity prime
and has recourse to a prime contractor’s bond for the ofpayment

943-44, 371 Therefore,his Id. ataccount. S.W.2d at 517-18. even
if Stuart,American limited liabilityits to those who contract with

hadappellant sufficient with Stuart to have recourseprivity
against American.

Another requirement under the statutes is that the
bond be filed in the office of the clerk of the circuit court in the

in whichcounty the isproperty situated. Ark. Stat. Ann. 51-­§
631. The filed,same statute provides that if the bond is not all
persons furnishing material or labor shall have a lienperforming

theupon for theproperty amount of the claim.unpaid Appellee
court,asserts that the bond was not Thefiled. at least impliedly,

found that beto true since it nonoted that lien had been filed
under the section and the section for lien inonlya theprovides
absence of filing the bond. isAppellant contends in its brief that it

regardlessentitled to recover of whether the bond statutorywas
or not and cites cases allowing where the bond wasrecovery
unfiled, never the bond’schallenging treatment as unfiled. How­
ever, our limited review shows the bondthat was introduced into
evidence with a certificate that it was filed of record onshowing

10, 1981,September with the White Circuit andCounty Clerk
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the bond as unfiled.We no to treatRecorder. know of reason

andwith the conditionsfully compliesThe bond in issue
construction bonds forthe governingof statutesrequirements

the trial court’sWe findreligious organizations.or charitable
a actionbring separatewas not entitled tothatfindings appellant

Statutes Annotatederroneous. Arkansasclearlyon the bond §
on the statutorya direct action51-631 clearly gives appellant

againstto enteredjudgmentbond it was entitled haveand
American as a matter of law.

failinginthat the court erred toFinally, arguesappellant
damages,fees, statutorycosts 12%including attorney’sawards

to Arkansas Statutesand interest Americanagainst pursuant
statute states:1980). The(Repl.Annotated 66-3238§

fire,and the cargo,In cases where loss occursall
marine, surety . . . insurance companycasualty, fidelity,

same the. therefor shall fail to the withinpay. . liable
therefor,demand madetime in the afterspecified policy,

firm, shall beassociationperson, corporation,such and/or
his inassigns,holder of such orpolicyliable to thepay

loss, %)(12twelve percentaddition to the amount of such
loss, with alltogetheramount of suchdamages theupon

for and collec-attorneys’reasonable fees the prosecution
of loss. . . . [Emphasistion said added].

bondwas a on a contractor’s inThis statute toapplied surety
Co., 606,v. Ark. 587 S.W.2dRay Raney,Ross Constr. Inc. 266

ancourt affirmed award of(1979). Raney, supreme46 In the
a whofees, % and interest to subcontractorpenalty,12attorney’s

and in theagainst suretyrecovered a verdict the contractorprime
dollar he We see no material differenceamount for which prayed.

Raney,Although partyand the case at bar. in theRaneybetween
ato the interest and fees was subcontrac-seeking recover penalty,

had beentor a and alsojudgmentrather than materialman
bond, factthe theagainst particularentered the onprincipal

a suretyhad on statute’s tobearing applicabilitysituation no the
Raneyin was whetheron a bond. The only questioncontractor’s

to it afterthe claim and failed paycontested thesurety actually
haddemand. The court held that it done so.

of the issue of American’sBecause our ondisposition
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has been in the amount forjudgmentawardedliability, appellant
thewhich it as is to invoke statute. Americanprayed required

no against allowing attorney’soffered the andargument penalty
fees weand are aware of none.

remand, toWe therefore reverse and the trial courtdirecting
enter judgment La-Van and American and sever-against jointly

and to toally award sums due it under Arkansasappellant
Statutes Annotated 66-3238.§

Affirmed in reversed in and remanded.part, part,

Jennings, JJ.,Cracraft and agree.

RELYEA,v.KNAUS LawrenceCarolyn Ralph
Administrator, al.et

CA 87-274 746 S.W.2d 389

Court of of ArkansasAppeals
Division I

16,Opinion delivered March 1988
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Firm, P.A., Harrison, forThe McMath Law Eileenby:
appellant.

Firm, Katherine C. forGray, appellee.The Niblock Law by:
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Cooper, Knaus,TheJudge. CarolynR. appellant,James
orderCounty seekingCarroll court anpetitioned probatethe

marriageshe entered into a valid common lawfinding that had
with the deceased Mark in Colorado and thatRelyea requested
the the After arecognizing marriage.court enter an order

had tohearing, probate judgethe found that the failedappellant
establish that she was the lawful of Marksurviving spouse

decision,Relyea. From that comes this appeal.

The argues four for reversal: that the courtappellant points
erred when it found presentthat the failed to establish aappellant
agreement between the and Mark to becomeRelyeaappellant

wife;husband and that the court in findingerred that the
appellant did not establish a mutual and of theopen assumption
marital that court in findingthe erred that forrelationship; plans
a future wedding were toceremony contrary agreementa present

wife; and,to become husband and that the court erred findingin
that maderepresentations to Mark Relyea’s theparents, appel-
lees, were inconsistent with present agreementa to be husband
and wife. We affirm.

cases,In probate novo,wereview the record de but we
will not reverse the probate judge’s decision unless it is clearly

againsterroneous or a evidence,ofpreponderance the duegiving
regard to his opportunity to determine the of thecredibility

82, 664witnesses. Chrisos v. 7Egleston, Ark. S.W.2d 22 (1983);
ARCP Rule 52(a). Common law marriages are not inpermitted
Arkansas, but the State will recognize marriages contracted in
another state which are valid by the laws of that state. Walker v.

300,257Yarbrough, Ark. 516 S.W.2d 390 (1974); Ark. Stat.
Ann. 55-110 1971)(Repl. Code Ann. (1987)].§ 9-11-107[Ark. §
One seeking to the ofprove existence a valid common law
marriage in another state must do so aby of thepreponderance

Wallis, 149, 650evidence. Allen v. 279 Ark. S.W.2d 225 (1983).

The appellant began living with Mark in Colorado onRelyea
19,1982.November According to appellant,the while livedthey

in Colorado they performed “informal inceremonies” which they
pledged their love for one another and their intent to remain
together forever. They themselves theirrepresented to friends in
Colorado lifeas mates and spouses.

They Arkansas,decided to purchase land in buildand a
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1983, they pur-ofIn the autumnnear Eureka Springs.home
deed tobywas conveyedThe propertychased land in Arkansas.

moved to Louisiana.Knaus, thenThey“a single person.”Carolyn

thewritten by appellantevidence were lettersEntered into
Louisiana, in whichinlivingwhile weretheyand Mark Relyea

Accordingand “wife.”as “husband”addressed each otherthey
togetherbetopromisereaffirmed theirtheyto the appellant,

returned tothey1984rings. Inexchanged Aprilandalways they
settle.Arkansas to permanently

to othersArkansas, continued to representin theyWhile
occasions,and, Mark Relyealife mates on twothat werethey

savingsjointwife. aThey openedas hisreferred to the appellant
survivorship.with ofrightsin Eureka Springs,account

1984, announcedMark and the appellantIn the summer of
in thegetto marriedwere planningto the thatappellees they

thewent to visitRelyeaand Markof 5. The appellantautumn 198
the visit theDuringin New York.in their homeappellees

bedrooms, and told theMark occupied separateandappellant
were notthat, together, theylivingwerealthough theyappellees

sexual relations.having
23,1985.at work on Marchdied in an accidentRelyeaMark
article indeath, wrote atheFollowing newspaperhis appellant

be married.were tothat she and Markwhich she stated
a letter tolater, wrotemonths the appellanttwoApproximately

her as Mark’srecognizetheythatrequestingthe appellees
afromanycommon that shareasking they proceedslaw wife and

evidenceAlso entered intodeath suit with her.wrongfulpending
heindicated thatMark whichRelyea,was the death certificate of

was not married.

awrotejudgethetestimony, probateAfter all thehearing
that afindingreasons forwhich stated hisletter to the parties

thefound thatjudgeexist. Thecommon law did notmarriage
she wasin whichdeed theby appellantof theacceptance

andof the appellantdeclarationssinglea thedesignated person,
bewere togoingthat theyto friends and familyMark Relyea

1985, in the newspaperthein the fall of and publicationmarried
togoingweretheywhich stated thatof the article theby appellant

and wife.to be husbanda consentnegatedbe married present

findingerred inthe trial courtarguesThe first thatappellant
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agreementthat there was no between the andpresent appellant
disagree.Mark become husband and wife. WeRelyea to

law, in to aAccording to Colorado order establish
common agree­law there must be mutual consent ormarriage
ment of the to be husband and wife followed a mutualparties by

Lucero,and v.open of a maritalassumption relationship. People
_Colo-, P.2d (1987).747 660 The contract alone is not

consummation, is,sufficient it is byunless followed its thatby
Id.; Taylor v.cohabitation as husband wife. 10 Colo.Taylor,and

303, Lucero,(1897).50 P. 1049 In the ColoradoApp. Supreme
Court stated:

Although in some of cases be aslanguage our could read
suggesting ormutual consent is theagreement onlythat
essential element of a law marriage,common we have
almost that such oruniformly required agreementconsent
be manifested by conduct that evidence of thegives mutual
understanding of parties,the We affirm[cites omitted]
today that such conduct in forma of mutual public

theacknowledgment of marital isrelationship onlynot
theimportant evidence of existence of agreementmutual

but is essential to the of aestablishment common marriage
. . . theadding requirement openof marital cohabitation
gives assurance that some evidence ofobjective the rela-

will have to be intionship introduced case toevery establish
wife,that the did consider themselves andparties husband

[cite omitted]

747 S.W.2d bar,at 663-4. In the case at simplythere is not
enough “objective evidence” to hold ofthat aby preponderance
the evidence a agreement between thepresent existed appellant
and Mark to beRelyea husband and wife.

The testified about the informalappellant ceremonies
that she and Mark in while in Colorado.participated living She
stated that exchanged mutualthey to remainpromises together

life,for However,and theirthat “souls were manyone.” of the
testified,andcouple’s friends acquaintances thatby deposition,

never heard Mark thethey and refer to one another asappellant
husband and wife. Although we with theagree appellant’s

conclusive,assertion that those terms are not the herselfappellant
testified that they avoided those terms because theirusing



12

men unequal,”make“theynon-traditional andwasrelationship
neithermarriage,termlegaltheand that while she understood

inmarried, or wifehusbanduse the termsshe or Mark would
ato establishFurther, is not sufficientalonecohabitationpublic.

59, 161Pickett, Colo.v. 114See Pickettmarriage.common law
Thesupra. appellantv. Yarbrough,P.2d Walker(1945);520

agreementmutualthat there wasnot establishedhassimply
Lucero,Seeto be married.and Mark Relyeabetween herself

supra.

in findingcourt erredthat the trialarguesThe nextappellant
and openestablish a mutualhad failed tothat the appellant

disagree.Werelationship.of the maritalassumption

testifiedfriends and acquaintancesAll of the fromtestimony
mate” andterms “lifeMark used thethat the andappellant

that thealso testifiedeach other.referring Theywhen to“spouse”
theyand thatlike a married couple,and Mark actedappellant

However, intro-writingstheand wife.viewed them as husband
and Markwritten theby appellantduced evidence that wereinto

“husband”not use the termsresided in Colorado dowhile they
while“wife,” which were writtenbut in the notes and cardsand

theLouisiana, did useMark and the appellantthe lived incouple
Furthermore, andthe appellantand “wife.”terms “husband”

married, andto beengagedtold his that weretheyMark parents
did not in sexualengagealthough together, theythat livedthey

death, wrote a letterMark’s the appellantrelations. afterShortly
werethat theyMark in which she statedto the aboutnewspaper
as aon the deedname appearedto be married. The appellant’s

he wasindicated thatdeath certificatesingle and Mark’sperson,
single.

it was for theandconflicting,The evidence in this case is
witnessesof thecredibilityto where thejudge determineprobate

82, 644 (1983).S.W.2d 3267 Ark.Chrisos v.lay. Egleston, App.
thethanis in a better positionIn a close case the trial court

testimony.the of the witnesses’weightcourt to evaluateappellate
Troutman, 240 Ark.v.Arkansas State CommissionHighway

424, (1966).399 S.W.2d 686

findingintrial court erredarguesnext that theThe appellant
to acontrary presentwerethat for a future ceremonyplans

hus-to beMark Relyeathe andagreement appellantbetween
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band and wife. We disagree.

held thatthe Colorado courts have futureAlthough
a agreementof a formal would notplans ceremony negate present

wife,to in orbe husband and there is Colorado lawnothing
such asArkansas law which futureprevents considering plans

evidence of what the of the In theintent was. cases reliedparties
on the the of a law wasby appellant marriageevidence common

Commission,conclusive. Coal Co. v. Industrialvirtually Moffat
388, 118108 (1941),Colo. P.2d 769 was a workers’ compensation

Todd,case in which the andMarie her two minorappellant,
were getchildren death after her commonattempting to benefits

case,law died. In usedhusband that Marie Todd her husband’s
name,last had two who bore the ofthey children also last name

Todd, the had wasparties charge accounts in which Marie Todd
use,given decedent,unrestricted and the Pete Todd listed Marie

Todd as his wife on and insurance forms. The courtemployment
said, is“there nothing inconsistent in the status verbafixing per
de andpraesenti marriagethat the thenagreeing constituted
shall be solemnized at a 118 772.publicly day.”future P.2d at

bar,theIn case at the not overwhelmingevidence is as
therefore,in of a common notsupport marriage,law and it was

error for probatethe to considerjudge marriagethe future plans.

The last argument concerns theappellant’s represen­
tations the appellant and Mark made to his toAccordingparents.
the the the true of theirappellant, couple kept status relationship
a secret because they knew Mr. and Mrs. would notRelyea
approve and did want tothey not hurt the This factRelyeas.
alone, courts,in Colorado would not aprobably negate present
intent to be married in face of Seeoverwhelmingthe evidence.

223,Employers Mutual v.Insurance Co. 69 Colo.Morgulaski,
However,193 P. (1920).725 we that it forcannot was errorsay

the trial court to consider these this case thefacts in where
evidence was not as clear.

Affirmed.

Jennings, JJ.,and agree.Coulson
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v. Glendon C. BAILEYOneta Irene PAUL

CA 87-363 746 S.W.2d 63

Court of of ArkansasAppeals
Division I

16,Opinion delivered March 1988

Martindale,Everett O. for appellant.

Briner,Fred E. for appellee.

Cooper,James R. Judge. Paul,The Oneta Ireneappellant,
appeals from an order of the Saline County Probate Court finding
funds in her topossession be an asset of the estate of Ethel Bailey
and herdirecting to deliver these funds to the Glendonappellee,
Bailey, administrator of Ms. estate.Bailey’s

This dispute arose over the ofownership approximately
$40,000.00 in a bank account at Savers Federal Savings & Loan

thefollowing death of Ethel Bailey, who was the mother of both
parties and another daughter. For many years, savingsthe
account in question decedent,had been carried in the name of the
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6,1983,her deceased and On Decemberhusband the appellant.
inthe in a new account thedecedent the inplaced money question

Paul, wife,names of Ethel Oneta and theBailey, appellee’sIrene
12, 1983,Bessie Ethel executed aOn DecemberBailey. Bailey

amongnew will which that her be divided equallyestateprovided
children;her had to thethree her will leftprior everything

20,1985, fivedied on andappellant. Bailey daysEthel November
later,. $40,000.00 fromthe withdrewappellant approximately
this the to declareaccount. The courtappellee petitioned probate
the funds in to of the to aimposebe an asset estate orquestion
constructive on the funds. a courthearing,trust After the probate
found that from the thebythe amount withdrawn account

an asset of the andappellant appellantwas estate ordered the to
turn the over to the as of themoney administrator estate.appellee

On the that the erredappeal, appellant argues trial court in
aimposing constructive trust the of theupon proceeds savings

however,account. The asserts that the court didappellee, trial not
impose a trustconstructive the funds in butupon question simply
determined that amounted an asset estatethey to of the and
ordered their We agreereturn. with the and affirm.appellee

The jurisdictioncourt has to determineprobate the
of as betweenownership property claim­personal representatives

foring the andestates heirs or claimingbeneficiaries toadversely
Huddleston, 96,the v.estates. Deal 288 Ark. S.W.2d702 404

Martensen,(1986). See also Snow v. 1049, 505255 Ark. S.W.2d
20 (1974). record,We review de novo on theprobate proceedings
and it is well settled that the willjudge’s decision not beprobate

erroneous,disturbed unless clearly giving regarddue to the
opportunity superiorand of the trial to determineposition judge
the Franklin, 98,v.of the witnesses. Dale 22 Ark.credibility App.
733 S.W.2d (1987).747

bar,In the case at the testified that in theappellee moneythe
savings account came from the sale of his mother’s farm and
represented his life savings; that his mother hisparents’ placed
wife’s name the careaccount so that she could take of hisupon

business;mother’s and that his had thatmother told him she
wanted sheeverything amonghad to be divided her threeequally
children. The decedentwife also testified that the hadappellee’s
stated that she wanted to be amongdividedeverything equally
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however, hadthat her nameher children. The testifiedappellant,
becausesince the 1970’searlybeen on her bank accountparents’

her mother hadof from 1960 to 1980 andshe had taken care them
in the Thewanted her to have the funds account.therefore

this account.she did not write checks onadmitted thatappellant
had told her that BessieAccording to the her motherappellant,

ithad been added to the account becauseBailey’s simplyname
she(the wife’s)was “their” and his idea and becauseappellee’s

Cathel, sister,the testifieddid not want trouble.any Betty parties’
for thethat the had taken care of theirappellant parents past
everything.and that the deservedtwenty-five years appellant

evidence, weconflictingBased our review of theupon
funds from thefindingcannot that the court’s that thesay probate

savings account are an asset of the estate is erroneous.clearly

Affirmed.

Jennings, JJ.,and agree.Coulson

CLARK,v. James W.CROFT, Administratoret al.Marie
Clark,of the ofEstate Walter Deceased

CA 87-383 748 S.W.2d 149

Court of of ArkansasAppeals
Division I

23,delivered March 1988Opinion
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Allen;J. and Jones & forLarry Petty, appellants.

Shirron,H. forPhillip appellee.

Corbin,L. Judge.Donald Chief This comes to usappeal
from the Grant Probate Court. fromCounty Appellants appeal
an order allowing againstfees to be assessed the assetsattorney’s

$5,625of the decedent’s estate in the amount of in a district court
action in which the administrator was a defendant individually
and in his We reverse and remand.representative capacity.

death,Prior to the decedent’s name was onappellee’s placed
a bank account and several certificates of with thedeposit
decedent’s name. son and his wifeAppellee’s also received a deed
from the decedent to decedent’s homestead. heirs ofAppellants,

Clark,Walter sued inappellee federal district court personally
and in his that therepresentative alleging decedent wascapacity
incompetent at the time the transactions were made. Appellee

the court forpetitioned to hire an and theauthority attorney,
waspetition granted.

The court sustained allegationsthe of mental incompetency.
Title to the homestead and one of the certificates of wasdeposit
vested in the estate. Title to the remainder of the certificates was
vested in Marie Croft who had been on the accounts with
decedent, brother,her beforelong name was added andappellee’s

to theprior decedent’s and his son wereincompetency. Appellee
divested of all inproperty dispute.

Appellee submitted a statement for fees incurredattorney’s
in defense of the federal court action and the court ordered the
fees to be from the assets of the decedent’s estate. From thatpaid
order comes this appeal.

reversal,For contends that the court hadappellant probate
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assets ofbe fromfees toattorney’s paidno to awardjurisdiction
administra-benefit of therendered for thethe estate for services
never madethat theargues appelleetor his son. Appellantand

ofestate, fact was an adversaryand inclaim on behalf of theany
ofaction because appellee’s positionin the federal courtthe estate

theonly appelleebenefitedthe decedent’sdefending competency
his son.and

canthat courtsrecognizedbeenlong probateIt has
necessarycounsel in theto employauthorize the administrator

fees for suchin his hands and allowmayof the estateprotection
theto andprotect preserveservices rendered the administrator

v.1985); PagetAnn. 62-2208(d) (Supp.estate. Ark. Stat. §
522, recognizedalso(1900).55 S.W. 938 Paget67 Ark.Brogan,

to award fees for servicesjurisdictionthat the court has no
525,55Id. at S.W. at 939-­beneficiary.rendered to an individual

the decedent’sdefending compe­40. Had succeeded inappellee
thebeneficiaries ofhe and his son would be the onlytency,

isItgain nothing.The estate stood totransactions in question.
tosuch defense was necessary protectdifficult to understand how

theand the assets of estate.preserve

Smith, 304,Ark. 564re Torian v. 263In In Estate of
denied, reduction of521, (1978),883 theS.W.2d cert. 439 U.S.

services waswas where the bulk of thethe feesattorney’s upheld
his individual andcapacityon behalf of the executor inperformed

theof the interests ofderogationthe action was found to be in
939,Estate, 245 Iowa 65 N.W.2dIn re Jenkinsestate. Se^also

Likewise, deroga­was in92 because(1954). appellee’s position
whole, abusedas a the trial courttion of the interests of the estate

from theits in the fees to beordering attorney’s paiddiscretion
of the trialassets of the reverse the orderestate. We therefore

from thecourt that fees beordering appellee’s attorney’s paid
enterand remand for the court toassets of the decedent’s estate

an order consistent this opinion.with

Reversed and remanded.

Jennings, JJ., agree.Cracraft and
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Edward Gene KAISER v. STATE of Arkansas
CA 87-281 746 S.W.2d 5591

Court of of ArkansasAppeals
En Banc

23,delivered MarchOpinion 1988
27,[Rehearing Aprildenied 1988.2]

1. [Reporter’s Judge dissenting opinion printedNote: Cracraft’s is at 753 S.W.2d
870.]

2. Corbin,C.J., JJ.,Cooper, grant rehearing.Cracraft and would
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Burris & Berry, for appellant.

Clark, Gen.,Steve Att’y by: J. Brent Asst.Standridge, Att’y
Gen., for appellee.

Beth Coulson,Gladden Edward GeneJudge. Appellant,
Kaiser, anappeals order of the Circuit Court of Randolph County

$10,000forfeiturerequiring of and a .44-caliber magnum pistol
confiscated when law enforcement officers stopped appellant’s
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car in a contends thatdrug-trafficking investigation. Appellant
unlawful,the search and seizure was and that the evidence was

insufficient to his Weconnect to unlawfulproperty activity.
anddisagree affirm the forfeiture order.

5,1986,On June Sheriff Shults metRandolph County Steve
with officers of the Missouri Patrol and the ArkansasHighway
State Police at Pocahontas. The Missouri officers had received
information from a confidential informant that a car transporting

to 50up pounds $25,000of andmarijuana to in cash would beup
passing through the area. Sheriff Shults was told to watch for a

Car, silver,1979 Lincoln Town license,orgray with a Missouri
KLN 436. The Missouri officers considered the informant very
reliable. alsoThey warned that the driver of the car was expected
to be acarrying .44-caliber and he hadpistol, that been arrested

forpreviously assaulting a law enforcement officer.

later,About hourstwenty-four the sheriff received a radio
call to his patrol car that the Lincoln Town Car had been spotted
and was inheading his direction. The car andpassed by, the
sheriff behindpulled it. He did not see trafficany violations or
erratic but thedriving, car matched the anddescription bore the

license,Missouri KLN over,436. The sheriff the carpulled and
other unitspolice scene,converged on the including some officers
with a dog trained to detect drugs. The sheriff asked the Town

driver,Car’s appellant, car, him,to ofstep out the frisked and
found a film canister in Onappellant’s pocket. theopening
canister, the sheriff found what he believed was marijuana. The
dog car,was brought to the and after the dog indicated that drugs
were inpresent the passenger trunk,compartment and the the
officers searched the car. foundThey a partly-burned marijuana
cigarette in the passenger In thecompartment. trunk foundthey
bits ofvegetable matter that believedthey marijuanawas residue.
At that point, wasappellant arrested for misdemeanor possession
of a controlled $10,000 cash,substance. The the inpistol, and a
set of cotton scales also were 19,found in the trunk. On June
1986, appellant pleaded guilty in municipal court to the posses-
sion charge.

The forfeiture 11, 1987,proceedings were held on March
and appellant testified that he had not been transporting drugs.
He said that he was Odessa, Texas,to Missourireturning from
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$10,000truck, wasand that thehe had to for agone shopwhere
from twostatementsHe producedfor the truck purchase.

1986, on6, and a transferon Marchaccounts—a withdrawal
$9,000 of the cash8, for1986—that he said accountedApril

were anthat the scalesfound in his trunk. testifiedAppellant
a roadsideand he introducedbought trip,he on his returnantique

that healso testifiedAppellantvendor’s for thereceipt purchase.
he travelled tobeen some beforegiven marijuana shortlyhad

Texas, in his carwas foundmarijuanaand that was the reason
ofabout thetestimony purposewhen he was stopped. Appellant’s

man who was ahis was his wife and aby bycorroboratedtrip
in when it was stopped.the carpassenger

andbased on the of the sherifftestimonyThe state’s case was
scene of thetwo Arkansas State Police officers who were at the

items, to misde-guiltythe seized and ofappellant’s pleastop,
case, movedAt the end of the state’s appellantmeanor possession.

(1)the on three nogrounds:to dismiss forfeiture petition
car, (2)and search the thecause had existed toprobable stop

officers should have a search warrant or appellant’sobtained
consent, forfeiture(3)and the evidence was insufficient to require

82-(1987)under Ark. Code Ann. 5-64-505 Stat. Ann.§ [Ark. §
1985).] judge2629 The circuit found that the officershad(Supp.

car, givenreasonable to and thesuspicion stop appellant’s
reactions of the and of thedrug-detecting dog totalitythe
circumstances, the officers had cause to search the carprobable

a hadwithout warrant. The trial court also found that appellant
failed to rebut the that and arepresumption money paraphernalia
forfeitable when in controlledfound close to forfeitableproximity

decision,substances or From the judge’scircuitparaphernalia.
this arises.appeal

Crucial to case is whether the initialappellant’s stop
of his car falls within the web of to the warrant andexceptions

cause of theprobable stemmingfourth amendmentrequirements
Ohio, in v.Terry (1968).from v. 392 U.S. 1 MillerRecently,

State, 10,21 Ark. 727 S.W.2d court(1987),393 thisApp.
reiterated the that the fourth amendment protectionprinciple
against “unreasonable searches and seizures” extends to persons

held, however,down the as wedriving streets. It has been
Miller,observed in that consistent with Terry, supra, police may
on the street or in their vehicles absent a warrant orstop persons
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One those limitedprobable cause under limited circumstances. of
Miller, supra.circumstances involves the investigatory stop.

LittleAppellant argues bythat this case is controlledincorrectly
Rock Police andv. One 1977 Lincoln ContinentalDepartment

Sands, 512,Fred B. 265 Ark. S.W.2d 451 a case(1979),580
cause,involving the basis theinvolvingfor notproper probable

basis for an law officerinvestigatory mayA enforcementstop.
make an onbased reasonable that ainvestigatory stop suspicion
person is or or acommitting, (1) felony, (2)about to commit a
misdemeanor to the toinvolving danger damageorpublic

Miller,3.1,property. determiningA.R.Cr.P. and In thesupra.
reasonableness Ruleof the officer’s A.R.Cr.P. 2.1suspicion,
provides the following definition:

“Reasonable means a on factssuspicion” suspicion based
or circumstances which of themselves do not rise to thegive

arrest,probable cause to a butrequisite justify lawful
is,which rise to agive more than bare that asuspicion;

that is assuspicion opposedreasonable to an orimaginary
conjecturalpurely suspicion.

The most common basis for an seems to beinvestigatory stop
when, Miller,as in Terry, andsupra, supra, a officerpatrolling

However,observes conduct.suspicious the United States Su-
preme heldCourt has that a bemay based on informationstop
received through Unitedpolice Hensley,channels. States v. 496
U.S. 221 In(1985). Hensley, the Court stated:

In an era when criminal aresuspects increasingly mobile
and increasingly to fleeacrosslikely jurisdictional bounda-
ries, this isrule a ofmatter common sense. . .

When an isinformant the source theof information that results in
one law enforcement agency another to arequesting agency stop
suspect, the officerswho dealt with the informant mustoriginally
have reasonable suspicion Hensley,to the supra.stop suspect.
The question of the ofreasonableness a stop based on information

Williams,received from an informant v.was reached in Adams
407 case,U.S. (1972).143 In athat officer apolice stopped
suspected dealerdrug on the of anbasis informant’s and thetip
stop was in theproper part givenbecause thebyinformation
informant was verifiable the officer’s observations. In theby

case,instant the ofstop was based on informationappellant
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in theappearedvehicleAppellant’san informant.gained from
time, descriptionthematchedofwithin the predicted periodarea

weredetáilsThoseplates.licenseand bore thegiven, predicted
reasona-to create areliabilityinformant’sindicia of thesufficient

of appellant’sinvestigatory stopanble suspicion, permitting
vehicle.

twenty-­officers hadthat thearguesalsoAppellant
But, weashave done so.and shouldobtain a warrantfour hours to

be conductedelsewhere, stops mayinvestigatoryhave held
Miller, Furthermore, investigatoryansupra.without a warrant.

one lawafterseveral daysthat occurredhas been upheldstop
toagency stopanotheraskinga bulletinenforcement sentagency
vehiclethat appellant’sWe concludeHensley, supra.a suspect.

emphasizeWe alsoinvestigatory stop.subjectedwas to a proper
considerationof such Thisstops. policythe limited nature

3.1, that:states in partwhichin A.R.Cr.P.appears

tothe personruleacting may requireAn officer under this
notfor a ofperiodpresenceremain ... in the officer’s

issuch time asminutes or for(15)more than fifteen
end of suchAt thereasonable under the circumstances.

withoutshall be releasedthe detainedpersonperiod
offense.restraint, charged with anor arrested andfurther

lawfulfollowingevents theofIn case theappellant’s progression
and for hiscarsearching appellant’sled to cause forstop probable

First, toasking stepinjustified appellantarrest. the sheriff was
law enforcement officersfor ofsafetyout of the car. Concerns the

vehicle whento out of astepan officerto arequire suspectpermit
dangerous.is armed andthere are thereports suspectthat

Mimms, concerns(1977).434 U.S. 106 SimilarPennsylvania v.
frisk, Although itdown, Terry, supra.a or of apermit pat suspect,

the filmthe sheriff to have openedhave been formay improper
not affect thethat doescanister he took from appellant’s pocket,

beencar, rule hasexclusionaryor the arrest. Thesearch of the
from anis developedheld not to when causeapply probable

States, 468 796v. U.S.source. UnitedSeguraindependent
searchingexisted for(1984). grounds appellant’sIndependent

theincludingcar under the of thetotality circumstances —
thefromgainedthe informationdogreaction of the trained and

ain ofdiscovery partlyinformant. When the search resulted
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residue, thecigarette marijuanaburned andmarijuana apparent
sheriff had tocause arrestprobable appellant.

is that thefinal for reversalAppellant’s point
evidence to under Ark. Codewas insufficient forfeiturerequire

(1987)Ann. 5-64-505 Stat. Ann. 82-2629 (Supp.§ [Ark. §
To was1985)]. moneythe state must demonstrate that theprevail

is,“in close proximity,” “verythat near” forfeitable controlled
distributingsubstances or drug manufacturingforfeitable or

State, 166,Limon v. 285 Ark. 685 S.W.2d 515paraphernalia.
evidence,(1985). The burden of is a of theproof preponderance

and the trial judge’s findings will not be set aside unless clearly
Limón, evidence,erroneous. Given the thesupra. particularly

scales, trunk,apparent marijuana residue in the and inmarijuana
the orderpassenger compartment, we affirm the that appellant
forfeit the found inmoney the trunk of the car. For the same
reasons, we affirm the the court thejudgment of trial that pistol,
ammunition, otherand items associated with the were usedpistol
in oftransportation drugs and were forfeitable.

Affirmed.

CooperCorbin, JJ.,Cracraft,C.J. and and dissent.

George Cracraft,K. IJudge, dissenting. agree with both
ofpoints Judge Cooper’s but wishdissenting opinion to elaborate

on case,the first. In this none of atthe officers the trialtestifying
had any independent knowledge giving rise to a reasonable
suspicion that the wasappellant engaged in criminal atactivity
the time he Allwas were totalstopped. acting in reliance on the
assertion of the Missouri State Police theythat had obtained
knowledge anfrom informant giving rise to such a Thesuspicion.
Arkansas officers never andquestioned that assertion their
actions were based it.entirely upon

I agree with the themajority that officers amakingactually
are notstop torequired have rise toindependent knowledge giving

a personal suspicion maybut on of officerrely a fellowsuspicions
or another agency which are knowledge.based on personal
Where I fromdepart the is their that theremajority assumption
was established in this ancase articulable reason for the Missouri
officers’ original United Statessuspicion. v. 469 U.S.Hensley,
221 (1985), does hold that one on thoseagency may rely
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it notbut doesagency,anotherbypossessedreasonable suspicions
basis forbe a reasonablethat therewith thedispense requirement

inthat clearCourt makesagency.the of Theissuingthesuspicion
followingthe language:

inTerry objectivestopmake atheAssuming police
bulletin, hold the evidencewe thatflyerreliance on a or

is if thethe of the admissiblestopin courseuncovered
aor reasona-possessedbulletinflyerwho issued thepolice
Robinson,v.Statesstop,a Unitedsuspicion justifyingble

was notthat in fact occurredand if the stopsupra,
beenthan would have permit-more intrusivesignificantly

issuingted the department.

original). Hensley,233 in In the469 U.S. atHensley, (emphasis
offeringissuing bya basis for itsflyer proved suspiciontheagency

informant. Thefrom an officer who interviewed thetestimony
Court stated:

evidence, court con-On the the the districtstrength of
robberyof theconcerningcluded that the wealth detail

informant, with of arevealed the her admissionby coupled
therobberyin the established thattangential participation

“to arousewas reliable and crediblesufficientlyinformant
by [Hensley]a of criminalsuspicion activityreasonable
facts neededand to constitute the and articulablespecific

to aunderly stop.”

(citation omitted).469 at 233—234Hensley, U.S.

Here, however, we no oftestimony anyonehave purporting
to whichhave talked to the informant or other informationany

the informantwould establish that the information obtained from
sufficient of criminalsuspicionwas to arouse the reasonable

needed to a There must be some evidenceactivity underly stop.
from as to was said the informant.person preciselysome what by

thein that can the trial court make initial determina-Only way
andtion that there was the particularized,required specific,

for the officers pur-articulable reasons the on whichsuspicion
to act.ported

Corbin, Cooper,C.J., J.,and in this dissent.join

Cooper, I IJudge, dissenting.R. dissent becauseJames
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believe the to the informationState failed demonstrate that
received the who the vehicleby appellant’sofficerspolice stopped

for thatthem with a reasonable basis theprovided suspecting
involvingwas or acommitting felonya misdemeanorappellant

danger to the to The United Statesdamageorpublic property.
Court the of anSupreme investigatory stopaddressed propriety

based in Unitedon information received channelsthrough police
Hensley,States v. a(1985). Terry469 U.S. 221 involvedHensley

on oneinvestigatory stop made less than causeprobable by police
indepartment, reliance a “wanted issued anotherupon flyer” by

apolice department, analogoussituation to that in thepresented
that,case at bar. The aSupreme Court held where makepolice

bulletin,inTerry stop objective reliance on a orflyer “the
evidence uncovered in the course of the is ifadmissible thestop

who issued the orpolice flyer bulletin a reasonablepossessed
suspicion a . . .” 469 U.S. 233 injustifying stop. at (emphasis
the original).

The holdsmajority that the thisin caseinvestigatory stop
was because theproper informant’s detailed of thedescription

vehicle,appellant’s as related to the Missouri state wastroopers,
verified by the observations of the Arkansas who made thepolice

remember,It isstop. however,toimportant that those observa-
not, themselves,tions did of give the Arkansas topolicemen cause

thesuspect that,of Iappellant criminal submit under theactivity.
ofcircumstances this case and under the rule enunciated in

theHensley, ofobservations the Arkansas have nopolice bearing
on instead,the of thepropriety theinvestigatory stop: inquiry

information, i.e.,should focus on whether the issuing thepolice
the Missouri police, apossessed a reasonable suspicion justifying

at the thestop time information was to the Arkansasprovided
See 469 U.S.police. at 232.

case,On the facts of this the ofquestion whether the
Missouri had apolice reasonable to ansuspicion justify investiga-
tory stop turns on the of thereliability informant’s Thetip.
Hensley agreed determination,Court with trialthe court’s based
on testimony supplied by the officer who interviewed thepolice

case,ininformant that thethat “informant was sufficiently
reliable and credible ‘to arouse a reasonable of criminalsuspicion

byactivity [Hensley] and to constitute the articu-andspecific
”lable facts needed to a 469 atunderly stop.’ U.S. 233-34. In the
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andbar, however, reliabilityinformant’sevidence of thecase at
officer whopoliceis absent. The Missouricredibility virtually

of thenot and evidencetestify,interviewed the informant did
Steveof Sherifftestimonyis limited to thereliabilityinformant’s

Arkansas, hethe that didto effectCounty,Shults of Randolph
did not as to theirthe hetroopers, inquirenot know Missouri that

information, the matterhe did not pursuesource of and that
had a confiden-troopersafter that Missouribeingfurther told the

istestimonyto reliable. Thistial believed bethey veryinformant
Missourito a determination that thejudicialinadequate support

engagedwas incould that thereasonably suspect appellantpolice
reverse.stop.an I wouldinvestigatorycriminal activity justifying

Further, to thestopif there existed reasonable causeeven
thatin of cause to believe thethe absence reasonableappellant,

distribution, deliv-manufacturing,was in theengagedappellant
foror there is no basis themarijuana, statutoryofery purchase
inof or the found theforfeiture either the handgun money

82-2629(a)(6)Arkansas Annotatedtrunk. Statutesappellant’s §
1985) estab-5-64-505(a)(6) (1987)]Code Ann.(Supp. [Ark. §

in closemoneylishes a rebuttable that foundpresumption
to substances or forfeitableproximity drugforfeitable controlled

in-distributing is as used ormoneyforfeitableparaphernalia
for Controlledtended use in a violation of thefacilitating

findingSubstances Act. I submit that trial court erred in thethe
tohandgun althoughbe thedrug distributing paraphernalia;

of inmarijuanahad a small hisappellant admittedly quantity
findingno other to a thatpossession, supportthere was evidence

handgunthe was intended for use in or“delivering, importing,
82-controlled . . .” Ark. Stat. Ann.exporting any substance §

2629(a)(2) 1985).(Supp.

Nor do I of the to athink that the minuteproximity money
of groundsshould constitute for forfeiture inquantity marijuana

the absence of evidence that was or intended formoneythe used
use in a Excludingtransaction. the informant’s ofdrug tip,
unknown the in the case is basedreliability, onlyforfeiture at bar
on the inpresence grass-likeof a of a substance thescattering

Even that the evidenceappellant’s assuming, arguendo,trunk.
a that this was the meresupports finding marijuana,substance

substance,ofpossession a small of a controlled insuffi-quantity
deliver, not,givecient to a to shouldrise to ofpresumption intent
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itself, Althoughof a basis for forfeiture under 82-2629.provide §
mere is controlledgroundsufficient for forfeiture ofpossession

statute, of not intrinsi-substances under the other types property,
contraband, are after acally generally only findingforfeitable

trade; i.e.,that were used or intended for use in the thethey drug
or of See Ark.production distribution controlled substances.

(6), (7).Stat. Ann. the of a82-2629(a)(2), (4), In absence§
marijuanaof sufficient aquantity findingto such or othersupport

evidence of involvement in thedrug trafficking, handgunneither
nor the should be See State v. Onemoney forfeited. Certain
Conveyance, 288 N.W.2d (Iowa 1980).336

Corbin, C.J., Cracraft, J.,and join in this dissent.

WINTERS,William Lee v. BrendaWINTERS Guardian of
the Estate of William Lee Winters

CA 87-267 747 S.W.2d 583

Court of ofAppeals Arkansas
Division I

30,deliveredOpinion March 1988
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Howard, Howard,Howard & B.by: William for appellant.

Ishmael,Randall W. for appellee.

George Cracraft,K. Judge. This is an and cross-appeal
from anappeal order of the Craighead ProbateCounty Court

settling the final of aaccounting guardian. We find no error and
affirm.

Winters,Appellant, William Lee and appellee, Brenda
Winters are husband and wife. They are also the of threeparents
children, who allat times pertinent to this action resided in the
family Jonesboro,in 1979,residence Arkansas. In the appellant
was injured shock,accidentally by electrical which hisaffected
brain and to suchmemory an extent hethat was unable to
continue his practice of medicine. He then became entitled to
receive $6500.00approximately per month in accidental disabil-

benefits,ity in addition to workers’ socialcompensation, security,
and income from substantial duringinvestments made his years
in the ofpractice medicine. The disability insurers insisted that

bepayment made to aonly guardian of estate. Onappellant’s
proper lay and proof,medical the probate court appellantfound

beto incompetent and appointed guardian.hisappellee

1982-83,For the years 1979-80 through the filedappellee
annual accountings, of which were served on thecopies appellant.
In each of years,those the accountings bywere confirmed the
court objectionwithout from From our examination ofappellant.
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the estate wasdocuments, the value ofit thatthese appears
thoseduring years.each ofconsiderablyenhanced

1984, causing aaroseDuring of maritalJanuary problems
remained inand the childrenAppelleeof theseparation parties.

In Mayelsewhere.and the residedthe residencefamily appellant
of the1984, court for terminationof the thepetitionedappellant

and a final account-of his competency,restorationguardianship,
theing by guardian.

foron restorationhearing petitionThe court first held a the
testifiedpsychiatristof at which a board-certifiedcompetency

as at thatas 1982 andearlythat had first seen the appellanthe
andmanage his propertytime found him to be tofully competent

testified that forAt thehearing, appellantcare for himself. that
of estatein control histwo or three he had been“pastthe years”

morethat he becameeven had a He statedthough he guardian.
that,of his estate and asmanagementinvolvedwithand more the

1981, of the“the total functionof he assumedearly as December
in time.” Heand funds at thatdirecting pointhousehold start [ed]

majorthe financialstated that from that time on he made
On thisfamily.”for is still legally my presentdecisions “what now

re-evidence, the guardianship,the court terminatedprobate
of a finalfilingdirected thestored andappellant’s competency,

to filed a number ofaccounting exceptions.1which appellant
inthe account itsAfter the court confirmedhearing, probatea

giftsfor to thea claimedexcept by appelleeas to creditentirety,
$9000.00. appealsminor children in the amount of Appellant

a andgiftsof credits of to churchfrom the allowance claims for
$3,021.78, andother in the amount of house repairscharities

$12,250.00, familycash for expensesin the amount ofremodeling
$5,200.00, ofpersonal expensesof miscellaneous household and

$56,871.35$5,075.37, trading inresultingand losses fromof
securities.

agreed thathearingAt the on the theexceptions, appellee
conducted histhe had never been hadincapacitated,appellant

affairs, and, fact, financialmajorin had made allown business

1 time,Although exceptions the theappellant to the earlier accounts at samefiled
57-642,62-2808,probate they Stat.ruled become final under Ark. Ann. §§court that had

accounting.(Repl. 1971). only exceptionsappeal the to the finaland 62-2810 This involves
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She that sheduringdecisions the term of her statedguardianship.
onlyhad never of the had done what hechargetaken assets and

during regarddirected her to do that stated withperiod. Appellee
to the to hadgifts giftsthe church and other charities that those
been made to of Christ. Shethe Southwest Churchprimarily
stated she obtained no order those donations but hadcourt for
discussed the with before were made andgifts the appellant they

authorized,that he had directed recordand them. Theapproved,
reflects that in accounting the court hadprevious years approved

sums,her gifts to the church in larger objectionwithout theby
appellant. testified that had forAppellee making plansbeenthey
the ofremodeling the home for to theiryears priorseveral

andseparation, had a in the ofappellant parttaken development
those that,andplans had authorized them. statedAppellee
although a themajor portion repairsof were undertaken after the
separation, she discussed it thewith and he told her toappellant
continue with the remodeling because it was the inhome which
his would reside.family

Appellee $5,200.00stated with regard to the aslisted “cash
for family that sheexpenses” had assumed she was to oftake care
the family under the guardianship as had been donealways in the
past. She stated that the same was true of the items claimed as
miscellaneous household and personal These sums wereexpenses.

asexpended living for herself and the asexpenses children well as
the appellant. She stated that she continued to make those
expenditures house,after the moved out ofappellant the but only
at his direction. She also testified that the transaction which
resulted $56,000.00in the loss of in mutual fund certificates in
Forty-Four Wall Street Pension and Profit Sharing wasplans
actually conducted theby appellant nothingand that she had to
do with that transaction.

Although the appellant denied hethat had given any
instructions to with toappellee regard or invest-expenditures
ments either orbefore after separation,the the trial court
expressly found:

Here there is a Guardian-Ward arerelationship, they
married; the ward is legally responsible for andsupport
maintenance hisof Guardian and their three minor chil-
dren; . . . the Ward managehad the to hisability property
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on, including thehimself; that from 1982and care for
partthe majorin the Ward didperiod question,account of

thehissolvency family,anddecisionsthe offinancial
accounts, deposits,madeand closed bankWard opened

funds, with hischecks, guard-conferredwrote transferred
and, expendi-in directedpart, deposits,ian on transactions

Ward, in histrading. managing property,and Thetures
more one occasion.his Guardian’s name on thanforged

testified,short, during accounting periodas he theIn
affairsconducting businessin Dr. Winters wasquestion,

estate,extent,care, of his evento considerabletakingand a
withhe a All consistentthough had Guardian.technically
thattestimonyand Dr. Winters’testimonyDr. Price’s

manageabilityhad the toduring this Dr. Wintersperiod
and for himself.his careproperty

allthe court overruledadded). findings,On these(Emphasis
$9000.00 the children and otherwisegiftthe toexceptions except

furtherfinal The courtaccounting.and confirmed theapproved
beento final hadaccountingfound that all other theexceptions

the“or the Court finds thatanswered to the court’s satisfaction
at this time.”raisingward is his from themestopped actionsby

reviewed de novo on theAlthough cases areprobate
record, of the unlessfinding judgewe will not reverse the probate

topertinentArk. R. Civ. P. At all timesclearly 52(a).erroneous.
1971)57-624(b) providedthis Ark. Stat. Ann.appeal, (Repl.§

and liabilities ofthat the law of to the dutiesapplytrusts should
highathe of a trustee is held toguardian agreean estate. We that

and, in anystandard of in for theacting beneficiaryconduct
beneficiary,that his isinstance where his interest conflicts with of

advantage gain anyfrom his totaking positionofprohibited
However, thebeneficiary.benefit for himself at the of hisexpense

to court them is recitedrule to the facts as the foundapply probate
with in Hunt v.(citedin Trusts 429 (1955) approval90 C.J.S. §

Hunt, 130, (1941))Ark. 149 S.W.2d as follows:202 932

such,trust, who isclaimingA cestui one to beorque
be or waiveto act for himself hiscompetent may estopped,

ona in words or acts hisbyto enforce trust his favorright,
which, show an intentionbyorpart expressly implication,

trust,assert,abandon, as byto or not or suchrely uponto
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facts,with of the material inacquiescing, knowledge all
of,with, oralleged dealingthe trustee’s acts in disposing

the in existence ora manner inconsistent with theproperty
trust,of a to such anconsentingcontinuation or by

or asinvestment of the trust funds orapplication property
to show an rightintention to abandon his thereto. [Foot-
notes omitted.]

investments,With regard to the claimed loss on the
rule is stated in (1955),90 C.J.S. Trusts 332 as follows: “A§
competent who with full of hisbeneficiary knowledge rights

to, in,consents or acquiesces an investmentimproper by the
trustee, cannot complain thereof or recover from the trustee for
loss or in ofdepreciation value that investment.” The probate
court here in,found that the had notappellant only acquiesced
but directed and in ofparticipated guardianthose actions his of
which he now complains. We cannot conclude findingthat this is
clearly against a preponderance of the evidence.

Nor wedo find merit in appellant’s argument that the
1979 order of the probate court declaring appellant incompetent
should dictate an Itopposite result. is well established that a
determination of incompetency at one in time ispoint only prima
facie evidence that such continuedincompetency thereafter. The
presumption bemay proofrebutted to the andby contrary, a
person may establish that the actions of that atperson a
subsequent time were those of a fully competent person ofcapable
transacting business in his Lester v.own behalf. 225Pilkington,

349, 282Ark. State,S.W.2d 647,590 Brown v.(1955); 219 Ark.
243 S.W.2d (1951); 911,603 Dew v. 218 Ark.Requa, 239

Peterson,S.W.2d (1951); 72,603 v.Eagle 136 Ark. 206 S.W.55
(1918).

The appellant finally contends that the court should not
have allowed the feeappellee’s attorney defendinga for the
action. Arkansas Statutes Annotated 57-861 (Supp. 1985)§
provides guardianthat the inmay employ legal counsel connec­

duties,tion with the ofdischarge his thethat court shall fix the
attorney’s fee which will be allowed as of inan item theexpense
administration, that,and if the court the guardianfinds has failed
to duties,discharge his it himmay deny any compensation
whatsoever or reduce the which would otherwisecompensation be
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not authorizethat this section doesarguesallowed. The appellant
to defend hisguardian requiredof fees in favor of aallowance

offers no citation ofhis butguardian accountingactions as and
inbe applicableit should notargument whyor soundauthority

where, here, lengthydefends asuccessfullyguardiancases as a
$500,000.00. court isThe trialfor in ofaccounting sums excess

the of theonany partinto failuresto take considerationpermitted
in thisfees, is no indicationin the of and thereguardian allowance

volumes,of fivedid The record in this case consistscase that it not.
at leastmaterial andeightwith over hundred ofpages typewritten

incourt was aof The probatemulti-item exhibits.fifty pages
estate and toof to theto assess the value counsel’s serviceposition

which counsel should bethe amount of fees todetermineproperly
We find no error.entitled.

the courtargues probateOn thatcross-appeal, appellee
children.$9000.00erred to theallowing gift parties’in not her of

theno authorization fromadmitted that she hadAppellee
1983-­accountingto in the periodmake thatappellant payment

84, Thehaving given any.deniedand the appellant specifically
was andcourt that that unauthorizedprobate paymentconcluded

againstisfinding clearlyWe thisunratified. cannot conclude that
the of the evidence.preponderance

Affirmed.

Corbin, C.J., Jennings, J., agree.and

v. STATE of ArkansasDavid DICKERSON

747 S.W.2d 122CA CR 87-163

Court of of ArkansasAppeals
Division II

30,March 1988deliveredOpinion
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Henry & Mooney, John forby: Henry,R. appellant.

Clark, Gen.,Steve Att’y by: Jolliff,C. Kent Asst. Att’y
Gen., for appellee.

Mayfield,Melvin Judge. Dickerson,DavidAppellant,
was offense,convicted of a fourth DWI sentenced to two inyears
the Correction,Arkansas Department 1,000.00,$of fined and his
driver’s license was court,revoked. On to thisappeal he contends
the trial court erred in theallowing introduction into evidence of a
certified acopy of DWIprior conviction from the Marked Tree

Court.Municipal

Act,The Omnibus DWI Ark. Stat. Ann. 75-2501 et seq.,§
contains the that:provision

[A]ny contendere,whoperson pleads guilty, nolo or is
found ofguilty 3violating Section of this Act a[operating
vehicle while intoxicated or while having a blood alcohol
content of for the fourth or offensesubsequent0.10%]
occurring within (3)three of firstyears the offense shall be
guilty of a felony punishable forby imprisonment at least
one (1) but no moreyear than six (6) years.

Ark. Stat. Ann. 75-2504(b)(3) 1985).(Supp.§

In order to thatprove the convictionpresent appellant’swas
fourth DWI conviction within a the statethree-year period,
introduced certified copies of two convictions from the West

Court;Memphis 17, 1984,Municipal the first dated February
24,1986.and addition,the second dated In theJanuary convic-

Court,tion 17,from the Marked Tree datedMunicipal April
1986, stated,was introduced. The wascharge “D.W.I. 2nd
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4-17-86, theand, date of containedOffense” after a typewritten
advisedarraignedstatement: “Defendantstamped —Defendant

of torightadvisedchargesof and Defendantpenalty.pending
towaived an attor-legal knowingly rightcounsel—Defendant

sentences, ap-initials “BD”both the handwrittenney.” After
form,that, the statements: “4-in areFollowingpear. typewritten

wasto D.W.1.2nd andDefendant entered a Plea of Guilty17-86:
Counsellor”; was as-“4-17-86: Defendantscreened D.W.I.by

$760.00, Alcoholordered to completesessed fine and cost of was
driving privelegedefendant’sProgram,Treatment Education

was to 30and defendant sentencedyear,for onesuspended[sic]
onecondition that he attendjailin to be thedays suspended upon

behavior.”during goodfor one andMeeting yearAA weekper
Both of were hand initialed “BD”.these sentences

that, to theguiltycontends becauseAppellant pleadedhe
Court without benefit ofin the Marked Treecharge Municipal

counsel, him that oneit that counseledunlikely anyoneis highly
would him to be sent to prison,more conviction for DWI cause

and, thefairness” thatargues, requireshe “basic fundamental
the court fullyrecord contain some affirmative indication that

to of the Marked Treeaspectsadvised him as the enhancement
for thatconviction before it could be used purpose.

notThe waiver of counsel berecognizes maystate that
State, 425, 678record, Lovellv. 283 Ark.from a silentpresumed

State, 449,284 Ark.S.W.2d but v.(1984),318 cites Williford
683 S.W.2d 228 where the court stated:(1985),

Sixth, arguedis the of one of Williford’sproofit that
show that hethree for DWI does notprior convictions
consists of arightwaived the to counsel. The record

sheet, recitesa docket whichof courtphotocopy municipal
to It is insisted that therightthat Williford “waived atty.”

legible. Manyis notjudge’s purported signature persons’
invali-not but alone does notsignatures legible,are that

that theHere clerk of the court certifieddate them. the
ofwas record theof the docket sheet an accuratephotocopy

didjudgeNo was made to show that theproceedings. effort
signnot the docket sheet.actually

36,State, 715App.See Miller v. 19 Ark.284 Ark. at 452. also
of issuedaffirmed the use an(1986),S.W.2d 885 where this court
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convicted, toticket, notation wascontaining appellantthe that
aenhance sentence.

304,Brown,v. 283 Ark.However, Statethe citesappellant
was held an uncounseled675 S.W.2d 822 where it that(1984),

used an enhancementmisdemeanor conviction not be undermay
felonyto convert into astatute a misdemeanorsubsequent

term,a and that this rulepunishable by prison appellant argues
words,should be Inextended to cover the situation. otherpresent

the to hold indication in theasks us that without someappellant
inrecord to show trial thefullythat the court advised defendant

that an conviction not be allowedregard, mayuncounseled DWI
to enhance the sentence in DWI conviction.any subsequent

however,The appellant, does not cite thatany authority
the trialrequires court to make the Ourexplanation suggested.

Rules of Criminal Procedure do not make Rulerequirement.this
24.4 deals with the advice thethe trial court must make to
defendant before a doesaccepting guilty plea, but it not mention
the advice suggested by for case of State v.appellant. Except the
Brown, thesupra, only cited is a case noteauthority by appellant
in 38 L.Ark. Rev. 688 (1985), discussing the State v. Brown case.

Sirianni, 775, 453That v.note cites 89People A.D.2d N.Y.S.2d
(1982),485 and sets out the fromfollowing that case.quote

dealingWhether ofwith a with a ofplea guilty or waiver
counsel,the right to we should not the courtimpose upon

the unrealistic burden of informing a defendant of all
possible future . .contingencies . . It is theenough that
defendant fullybe ofinformed the for thepunishment

committed;crime he has already it need not be anticipated
that he will again lawdisobey the and commit additional
crimes.

Also, State, 572,in the Southern v.case of 284 Ark. 683 S.W.2d
933 (1985), the Arkansas CourtSupreme said:

Prior convictions notmay be considered for the ofpurposes
the sentencing enhancement portions of the act unless the
record shows the accused had counsel in the trials leading
to the or that the toprior convictions counsel wasright
waived [emphasis supplied].

284 Ark. at 573.



40

case that the appellantrecord in the instant showsThe
to theguiltyto the time heright pleadedwaived the counsel at
doCourt. We notin the Marked Treecharge MunicipalDWI

the advisedjudge appellantthe also show thatthink record had to
for the sameof a convictionsubsequentto the consequencesas

could be introducedthe Marked Tree convictioncharge before
convictioncase. We realize thesubsequentinto evidence in the

Offense,” asregardbut do not thatwas 2nd wemarked “D.W.I.
was, fact, convictionthird DWIsignificant. It in the appellant’s

hetimes hadmanyknew howwithin three andyears appellant
been of that offense.convicted

Affirmed.

Cooper Coulson, JJ., agree.and

v. HISTORICAYRES,L. EmployeeLawrence
ASSOCIATES, LibertyandEmployer,PRESERVATION

Insurance Insurance CarrierCompany,Mutual

747 S.W.2d 587CA 87-350

ofCourt of ArkansasAppeals
IDivision

30, 1988delivered MarchOpinion
27,[Rehearing Aprildenied 1988.]
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Hixson,Lewis D. and forJones Kenneth S. appellant.

Shaw, Ledbetter, Arnold, for&Hornberger, Cogbill
appellees.

Coulson, Judge.Beth Gladden Lawrence L.Appellant,
Ayres, raises five for reversal of a decision the Arkansaspoints by
Workers’ Commission. We that the Com-Compensation agree
mission erred in a hedenying for herniaappellant compensation
suffered while Historic Preservation Asso-employed by appellee
ciates, and we reverse the order and remand theaccordingly
matter to the Commission for further not inconsis-proceedings
tent with this opinion.

who,The record reveals that is atarcheologistanappellant
the time of his injury, workingwas for Historic Preserva-appellee

Associates,tion archeologicala contractorprivate headquartered
in firmFayetteville, archeologicalArkansas. The performs

on federal to ascertain of ofsurveys the existence sitesprojects
22, 1986,prehistoric Onimportance. Thursday, May appellant

was at the Hunter Dawson Site in Newworking State Historic
Madrid, Missouri, diggingwhere his team had been test andpits
trenches for over a week. At wasabout 2:00 p.m., appellant

site,assisting in the and of the steel fenceclosing cleaning pulling
ground,out of the when he felt what he described in hisposts

as a in the area.testimony severe umbilical“sharp, pain”
hernia,a he and re-Suspecting immediately workingstopped

Kandare,the whoported sensation to his site Richardsupervisor,
directed him not to in more work. After a fifteenengage hardany
or minute smalltwenty pause appellant began picking up pieces
of hewritingand notes on the laborplastic project only—the

for the aperformed rest of the afternoon. Kandare made notation
logbookin his that mentioned a hernia.”“Larry [Ayres] getting
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23,1986,following Friday,The and hisday, May appellant
team to in thecompany Duringreturned the truck.Fayetteville
seven and one-half hour the incident totrip, appellant reported
his Klinger,C. who instructedemployer, Timothy subsequently
Kandare to limit work to dutiesactivity lightappellant’s very

lifting.no he wouldentailing Klingerinformed thatAppellant
weekend,contact his own for Over thephysician treatment.

worked, usual,hisappellant and wife as at“part-timeas parents”
a inboys’ Rogershome and returned to Fayetteville on Sunday

26, 1986,afternoon. Because Monday, May was observed as
Memorial Day, waited call hisappellant until toTuesday

Clemons,physician, Dr. Dale for an Dr. Clemonsappointment.
1986,saw him 28,on the ofmorning Wednesday, andMay

diagnosed his condition anas umbilical hernia.

HistoricAppellee Preservation Associates appel­denied
lant’s claim for contending that he failedcompensation, had to
comply with the 13(e)of ofrequirements the Arkansas§

Law,Workers’ Compensation Ark. Code Ann. 11-9-523(a)§
(1987) Stat. Ann. 81-1313(e) (Repl. 1976)]. That section[Ark. §
provides that:

hernia,In all(a) cases of claims for it shall shown tobe
the satisfaction of the commission:

(1) That the occurrence of the hernia immediately
as effort, strain,followed the ofresult sudden orsevere the

wall;ofapplication force to thedirectly abdominal

(2) That wasthere severe in the region;hernialpain

That(3) the caused the to workpain employee cease
immediately;

(4) That notice of the occurrence was togiven the
thereafter;employer within hoursforty-eight (48)

(5) That the distress occur-physical following the
of therence hernia was such as to require the attendance of

a licensed withinphysician seventy-two after(72) hours
the occurrence.

objectionsAppellee’s to claim wereappellant’s grounded specifi-
2, 3,cally on subsections and 5. An judgeadministrative law

found hernia, but,that had sustainedappellant a incompensable
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2, 1987,an opinion filed on July the Workers’ Compensation
Commission reversed the judge’slaw decision on the basis that

had failedappellant (e).to the of 13 Fromsatisfy provisions that§
decision, this arises.appeal

It is the of this court to theduty review evidence in the
light most favorable to the decision of the Workers’ Compensa­
tion Commission and to that decision if it isuphold supported by

Inc.,Perrysubstantial evidence. v. Leisure Lodges, 19 Ark. App.
143, 718 S.W.2d 114 (1986). Having fulfilled our responsibility
to review the evidence the lightin most favorable to the Commis­

decision,sion’s we are nonetheless that the order inpersuaded
was notquestion substantial evidence. The insupported by facts

this issue, instead,case are not in At are thedispute. legal effects
facts,of the which are within our asprovince an court.appellate

reversal,In argumenthis first for contendsappellant
that the Commission failed to afford him a liberal construction of

13(e) Law,of the Workers’ theCompensation misreading§
technical of the statute. Thoserequirements arerequirements
designed to make an award of forcompensation a hernia
dependent on the manner in which the hernia occurred rather
than on its mere existence and to congenital orseparate pre­
existing hernias from those resulting from trauma or effort at

Products,work. v.King Puryear 452,Wood 254 Ark. 494
is, however,S.W.2d 123 (1973). It of primary toimportance

carry out the humane ofpurpose the Workers’ Compensation
Law. York,Central v.Maloney, 254,Inc. 10 Ark. 663App.
S.W.2d (1984).196 That the Commission failed to do so in the

casepresent is evident in its of theapplication ofrequirements §
13(e). Because appellant’s first is a broaderpoint simply state­
ment of arguments second, third,more infully his anddeveloped
fourth we willpoints, address the ofquestion the Commission’s
failure to afford theappellant benefit of a liberal construction of §
13(e) as we discuss the more issues raised.specific

secondAppellant’s for reversal is that the Com­point
mission erred in failing to find that the distress sufferedphysical
by appellant “following the occurrence of the hernia was such as
to therequire attendance of a licensed withinphysician seventy-­
two (72) hours after the occurrence.” Ark. Code Ann. 11-9-­§
523(a)(5) taken,(1987), from which the quoted language was is
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prefaced theby requirement that the distress” caused“physical
aby hernia “shall be shown to the ofsatisfaction the commis-

sion.” This whichphrase, to each of the fivesubsections ofapplies
refers, course,13(e), of to the Commission’s own standard of§

review, which thatimposes upon body makingthe of itsduty
findings in accordance with a of the evidence. Seepreponderance

v.McCoy 68,Preston 21 Ark. 728Logging, App. S.W.2d 520
(1987).

In 119,639Brim v. Mid-Ark. Truck 6 Ark.Stop, App.
S.W.2d 75 (1982), this Commissioncourt reversed a decision
denying benefits to a 28,claimant who sustained a hernia on July
1980, and did not 2,see a physician until September

thirty-six days later. subsection weExplaining (5), said:1980—

The statute does not arequire claimant to prove that
he was attendedactually aby physician within 72 hours
after the injury. The statutory requirement is met if the
evidence shows that within 72 hours after the theinjury
claimant’s condition was such that he andsought needed
the services of a Stevens,Princephysician. Poultry Co. v.

1034,235 Ark. 363 S.W.2d 929 (1963); Ammons v.
Works,Meuwly 851,Machine 266 Ark. 587 S.W.2d 590

(Ark. App. 1979).

Stevens,In Prince v.Poultry Co. thesupra, Arkansas
Supreme Court cited with approval the interpretation
given the word “required” theby Court ofSupreme

inMississippi Lindsey v. Ingalls Shipbuilding Corpora-
tion, 872,68 So.2d which was as follows:

To demand or exact as ornecessary appropriate;
warrant; need;hence to to call for.

6 Ark. 121-122, 693atApp. S.W.2d at 76. The conditiononly for
satisfaction of Brim,the then,statutory under wasrequirement
that a claimant “required” the services of a physician within
seventy-two hours of the occurrence of the injury.

Foods,court, Andrew,this in OsceolaSubsequently, Inc. v.
14 95,Ark. 685App. S.W.2d 813 (1985), affirmed the award of
benefits to a claimant seeking compensation for a hernia. We
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cited Brim and held that “The of aspecifically diagnosis hernia
would confirm the need of the services of a which is allphysician

103,that section 14 Ark. at 685 S.W.2d at 818.requires.” App.

case,In the present appellant immediately reported
what he believed to be a hernia to his site Richardsupervisor,
Kandare, who noted the logincident in his book. On the next day,
he the herniareported Klinger,to the owner andTimothy

Associates,ofoperator Historic Preservationappellee immedi­
ately his returnupon to the home office. Due to the holiday
weekend, did notappellant arrangementsmake to see his physi­
cian until TheTuesday. doctor was unable to examine appellant

able, examination,until the next day, but wasWednesday, upon
to diagnose condition as an umbilical hernia andappellant’s
informed that would beappellant surgery These factsrequired.
not establishonly a of theby preponderance evidence that
appellant complied with the of Ark.requirement Code Ann. §11-­
9-523(a)(5) (1987), but necessarily lead us to the conviction the
Commission’s conclusion in this regard is not supported by
substantial evidence. The diagnosis confirmed the need of a

Foods, Andrew,Seephysician’s services. Osceola Inc. v. supra.

reversal,For his third forpoint contendsappellant that the
Commission erred in failing to find that he had ceased work

asimmediately Ark. Code Ann.required by ll-9-523(a)(3)§
(1987). The for thedifficulty Commission to have beenappears

work,the fact that appellant resumed although light duty, shortly
after thereporting shows,hernia to the site The recordsupervisor.
however, that appellant immediately thestopped heavy lifting
that caused the pain and toreported Richard Kandare. After

minutes,fifteen or twenty work,returned toappellant at the
direction of his but tosupervisor, only andpick up paper plastic
and to make notes on the project.

This court dealt with the ofquestion immediate cessa­
Foods, Andrew,tion of work in Osceola where,Inc. v. insupra,

circumstances,similarstrikingly the claimant had work­stopped
ing for fifteen or twenty minutes and then workingcontinued for
the rest of the and untilday noon on the following We stated:day.

Appellants argue that so short a in his notwork ispause
sufficient to meet the third statutory ofrequirement
immediate cessation and that to hold otherwise would
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We that dueagreedefeat the of thepurpose requirement.
to in which of severaldeterminingpossible uncertainty

have a hernia thismay produced requirement,causes
others, a dramatic demonstra-among was made because

tion of the causal connection between the work strain and
the hernia leaves little doubt as to cause and effect.
However, canagreewe do not that such causal connection
be manifested an instantaneous anddramatically byonly
continual cessation of work. Nor should the causal connec-
tion be determined mathematical formulas or measuredby

orminutes hours. It should be based on evidence whichby
satisfies the finder of fact that the cessation from work
became soon after the trauma to estab-necessary enough
lish that there was a causal connection under the circum-
stances of the case.

99-100;14 Ark. at 685 S.W.2d at 816. the recordApp. Again,
indicates with the oncompliance statutory requirement appel-
lant’s and we are unable see how thepart, to Commission’s
conclusion on this couldpoint be said to have been supported by
substantial evidence.

argues in his fourth forAppellant point reversal that the
Commission erred in to find that he sufferedfailing “severe pain
in the hernial region” as Ark.required by Code Ann. 11-9-­§
523(a)(2) (1987). In a statement made to appellee Liberty
Mutual Insurance Company’s adjuster, described hisappellant

“severe,”as “sudden”pain rather than a word choice the
Commission deemed We doapparently significant. not put

substance;semantics before it is clear that the Commission’s
reading of of his as lessappellant’s description pain something
than severe is not substantial evidence.supported by

fifth, final,Appellant’s and for is in thepoint arguedreversal
alternative. Appellant asserts that the Commission erred in

to findfailing that had a and affirmative toappellee separate duty
provide reasonable medical Because we find the Com-expenses.

evidence,mission’s decision is not it isby substantialsupported
for us to address this issue.unnecessary

Reversed and remanded.

Jennings Cooper, JJ.,and agree.
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Anchor and forRosenzweig, by: Rosenzweig, appellant.Jeff

Clark, Gen.,Steve Friedlander,Att’y R.B. Solicitorby:
General, for appellee.

Corbin,L.Donald Chief Judge. This case comes to us
from Pulaski Court,'County Circuit First Division. Appellant,
Angela McCraw,Diane her convictionappeals of aintimidating
witness, a violation of Arkansas Statutes Annotated 41-2609§
(Repl. 1977). We affirm.

2,On 1986,September a informationfelony was filed
charging andappellant James McCraw with aEddy intimidating
witness. The 9,State alleged 1986,that on or about theJuly
appellant and James McCraw did unlawfully, feloniously,
threaten Wood,LaDonna Peek and Lester persons believedthey

bemay called as witnesses in a criminal proceeding against Rick
McCraw,McCraw and James with the ofpurpose influencing

their testimony them tointimidating legalavoid processand/or
themsummoning to The nottestify. appellant Apled guilty. jury

waived,trial being wasappellant tried before the court on March
23, 1987. Appellant was found Peek,not ofguilty intimidating
who did not attestify Woods,trial and ofguilty whointimidating
did testify. Appellant was sentenced (10)to ten withyears

ofimposition sentence for allsuspended (90)but inninety days
the Jail,Pulaski County conditioned withupon compliance
written rules of conduct. The written rules thatrequired appel-
lant drunk,“shall not be found drinking, Thirdfrequenting Step
Country, other bar orany tavern after o’clockineight eveningthe
(8:00 P.M.) for a of tenperiod years. And other violation ofany
the law will result in your immediate arrest and be sentenced to
the penitentiary (10)for ten years.”

reversal,For appellant argues the conviction should be
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reversed (1)because it is based an inaccurate recollection ofupon
evidence the trialby (2)court and even an accurate recollection of

■the is insufficient to sustain thetestimony legally judgment.

The Arkansas Court’s decision in Harris v.Supreme
State, 247, 681 that,(1984),284 Ark. S.W.2d 334 whererequires
the of the evidence is on of asufficiency challenged appeal

conviction,criminal we must review the of the evi­sufficiency
basis,dence prior to consideration of trial errors. this weUpon

will address second for reversal first.appellant’s point

Appellant argues that the evidence was insufficient to
sustain the court’s of ofjudgment intimidating a witness inguilty

41-2609,violation of Arkansas Statutes Annotated which§
inprovides pertinent part:

(1) A person commits the offense of aintimidating witness
if he threatens a witness or a he believes beperson may
called as a witness with the of:purpose

(a) influencing the oftestimony that orperson;

(b) inducing that to avoidperson legal process summoning
him to testify;

statute,To this the Statesatisfy had to thatprove
appellant threatened Wood. Arkansas Statutes Annotated 41-­§
2601(6) 1977) menace,defines(Repl. threat as a however
communicated, to use forcephysical against or harmany person;
substantially health,withany person to hisrespect property,

business,safety, career, condition,calling, financial reputation,
or personal relationship.

Viewed in the light most favorable to the evidenceappellee,
in the present case witness,reveals that the State called one

Wood,Lester who was to in apreviously subpoenaed testify
criminal proceeding against McCraw,Rick and James brothers
of appellant. Wood testified that he received a call from James
McCraw threatening to kill him if he testified in the proceeding
against the McCraw brothers. Wood then testified that a few days
later, came to hisappellant uncle’s trailer where he stayingwas
and asked the whereabouts of Peek. The elicited fromtestimony
Wood theby theprosecutor regarding alleged intimidation by
appellant is as follows:
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what,Q. We’re here to if anything,determinesimply
did,Angie Angieso stick with what she did. saidjust

what?

Peek, gonnaA. That she that shewas after LaDonna was
herwhip butt.

Q. Those are her exact words or the best remember?you

A. The exact I can remember.

Q. And what did you say?

Well,A. then ifshe said I—she whatexactly repeated
sooner, know, earlier,James told me that if Iyou

testified that was come after me.they gonna

Wood also testified a like couldway” somethingthat “in he felt
have been done to him.

trailer;Appellant that she went to the how­agreed
ever, she Connie,testified that her there was to visit apurpose girl

atliving the trailer with uncle. thatappellant’s Appellant testified
as she was herleaving, Wood told that his sister wanted see herto
the next and sheday that she to work andreplied had could not
come over. Appellant’s that wastestimony revealed this the
extent of her withconversation Wood. When the istestimony

case,in isconflicting, as this it the trial court’s responsibility to
resolveconflicts in the evidence and to the ofcredibilitydetermine

State, 55,the Smith v. 9witnesses. Ark. 652 S.W.2d 641App.
(1983). judgeThe trial had rightthe to such of theaccept portions

hetestimony as believed be trueto and those he believed toreject
be State, 155,false. Wrather v. 1 Ark. 613 S.W.2d 601App.
(1981). The trial court in the case at bar disbelievedapparently
appellant’s explanation of the she hadconversation with Wood.

In our review of acriminal convictions courtby
sitting awithout we view the andjury, evidence all permissive
inferences beto drawn from it in the most to thelight favorable

State, 163,State. v.Holmes 15 Ark. 690 S.W.2d 738App.
(1985). trialThe court’s verdict will ifbe affirmed supported by

State, 1,722v.substantial evidence. Jones 20 Ark. S.W.2dApp.
case,871 (1987). In this there was substantial evidence to enable

the findcourt to of with aappellant guilty intimidating Wood
threat of force if he in thephysical or substantial harm testified
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criminal herproceedings against brothers.

Secondly, the basedappellant argues trial court its convic-
tion an inaccurate ofupon recollection evidence. We disagree.
Appellant argumentbases this the that theupon courtpremise
inaccurately recalled Wood’s testimony regarding appellant’s
alleged statement me”“they gonnawas come after as being
“we’ll comingbe after The above wasyou.” statement made by
the court while his rationale for adiscussing denying directed
verdict. The evidence reveals that the court wasgenerally well
aware of the facts surrounding Wood’s and thattestimony, his

ofrecollection the as “we’ll comingstatement be after wasyou”
his general of the evidence andinterpretation not thepresented
technical distinction which he based Weupon his decision. cannot

the court’ssay was erroneous.interpretation clearly

Affirmed.

Jennings, JJ.,Cracraft and agree.

v.G.W. CLARK FIRST NATIONAL BANK of Mena

CA 87-380 748 S.W.2d 42

Court of ofAppeals Arkansas
Division I

13,Opinion delivered 1988April
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Jerry forRyan, appellant.

Foster,Orvin W. for appellee.

George Cracraft,K. G. W. Clark anJudge. fromappeals
order of the circuit court granting againsta deficiency judgment
him under the Uniform Code.Commercial He contends that the
trial court erred in not the because he haddismissing complaint
not received reasonable notice thefrom secured of theparty

ofresale repossessed collateral. We find no anderror affirm.

1985,In the entered intoappellant security agreements with
the appellee regardwith to duethe balance on twounpaid
Kenworth trucks. He became in ondefault the notessubsequently

13,secured by agreements, and, 1985,those on theSeptember
mailedappellee to aappellant’s address certified letter with

that,return himreceipt requested, if the indebtednessnotifying
full,nothad been in withinpaid daysten from the date of that

letter, the wouldtrucks be sold to the Aftersatisfy debt. the
expiration of days,ten the resold atthe trucks aappellee price
which was theless than balance on thedue secured notes and filed

for $23,398.58suit a deficiency judgment in the amount of
against the appellant.

viceAppellee’s president testified that the had beennotice
sent to the mailappellant by certified with return receipt
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and arequested, that return had been receivedreceipt signed by
wife.appellant’s testified that after the note was inAppellant

hedefault was in communication with the bank with to aregard
possible settlement under which mightsomeone else assume the
indebtedness. He stated that he was informed that the trucks had
been but that herepossessed, nothingheard else from the appellee
until after the resale had taken He testified that his wifeplace.

signedhad for the letter but he didthat not read it because he had
thought everything was settled.

does notAppellant contend that the notice mailed to his
home was Heinadequate. argues that it was receivedonly hisby
wife and he never saw it. We do not agree that under these facts
appellee failed to meet the of Ark.requirements Stat. Ann. §85-­
9-504(3) (Supp. 1985). That section that ofprovides disposition
the collateral be mademay at or inpublic private sale a

manner,reasonablecommercially after reasonable notice of the
time and ofplace the sale if orpublic, the time after which a

sale orprivate made,other intendedany will be sentdisposition is
by the secured to theparty debtor.

Arkansas Statutes Annotated 85-1-201(38) (Supp.§
1985) asprovides follows:

“Send” in connection with any writing or notice means to
indeposit the mail or deliver for transmission by any other

usual means of communication with orpostage cost of
transmission forprovided and properly addressed and in
the case of an instrument to an address thereon orspecified
otherwise agreed, or if there be none to any address
reasonable under the circumstances. The ofreceipt any

orwriting notice within the time at which it would have
arrived if sent has theproperly effect of a proper sending.

Section 85-1-201(26) (Repl. 1985) provides that one receives a
notice when it either comes to his attention or is delivered atduly
the ofplace business whichthrough the contract was made or at
any other heldplace out him as aby forplace of suchreceipt

Here,communications. the evidence establishes that the notice
was sent by mailing it with proper postage affixed and was
received by appellant’s wife. There is no evidence that the atplace
which she received it was not the atplace which such communica-
tions might have been received.
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that is mandated ourbyThe contends reversalappellant
Bank, 224,711v. 18 Ark.Mooney County App.in Grantopinion

S.W.2d case is In(1986). clearly distinguishable.841 This
letter was “sent” to the debtor but addressed toMooney, the not

the agree-debtor’s who was not a to thespouse, securityparty
ment. 85-1-Mooney requirementsWe held in that the of §

to the201(38) were not with when the notice was sentcomplied
Here,wrong the notice was sent to the andperson. appellant

received hisat usual of abode.place

Affirmed.

Corbin, C.J., Jennings, J., agree.and

v. ofMike STATEAnthony KIDD Arkansas

CA CR 87-140 748 S.W.2d 38

Court of Appeals of Arkansas
Division II

13,Opinion delivered 1988April
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Adcock,Offices,Greene Law Robert for appellant.E.by:

Clark, Gen., Svoboda,Steve Att’y V. Asst.by: Joseph Att’y
Gen., for appellee.

George Cracraft,K. KiddJudge. AnthonyMike was
which,convicted of foraggravated robbery and theft of property

abeing criminal,habitual he was a of twentysentenced to term
inyears the Arkansas of Correction. He contendsDepartment

that the trial court erred in to a mistrial when therefusing grant
prosecuting attorney used to excludeperemptory challenges
blacks from the andjury allowingin to be introducedtestimony
that appellant used an when tobyalias asked the police identify
himself. We nofind error and affirm.

selection,During jury the excusedprosecuting attorney all
three black members of by challenge.the Afterpanel peremptory

selected,the jury was the for aappellant mistrial contend­moved
that theing exclusion of all black wasjurors the result of

discrimination,purposeful in of the protectionviolation equal
guarantees of the Fourteenth to the StatesUnitedAmendment
Constitution as Batsondeclared in v. 476 U.S.Kentucky, 79
(1986), State,and 88, 733Ward v. 293 Ark. S.W.2d 728 (1987).

trialThe court firstat the motion as oneinterpreted contending
that there had abeen systematic exclusion of black jurors which
would require to howtestimony as had beenjury pools selected
over an period.extended When this was clarified to challenge the
selection of this particular jury, the trial court conducted a
hearing to determine the for the challengesbasis and determined
that they had been exercised for reasons with race.unconnected
Appellant was then tried and aby juryconvicted composed

ofentirely white persons. The of the rulingcorrectness court’s on
isappellant’s motion the first issue thispresented by appeal.

Batson, that,In the United States Court heldSupreme
although no one has a rightconstitutional to a petit juryhave

race,incomposed whole or in of of his own he doespart persons
have a right to be tried a have beenby jury whose members
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selected on criteria. It held that thenon-discriminatory equal
protection guarantees of the United States Constitution aprotect
criminal defendant from trial a from which members ofby jury
his race have been excluded on account of their race. The

in decision inArkansas Court followedBatson its WardSupreme
State, 88,v. 293 Ark. 733 S.W.2d 728 (1987).

inThe Court determined Batson that it had aplaced
Alabama,burden” on the in Swain v. 380“crippling appellant

(1965),U.S. 202 and declared that a criminal defendant need
showonly facts rise to an inference ofgiving discriminatory

in thepurpose challengesexercise of blackperemptory removing
in orderpotential jurors to make a facie ofprima showing

unconstitutional discrimination. Once such a facie show­prima
ing court,has been made to the satisfaction of the trial the burden
shifts to the State to establish an neutraladequate, explanation
for those exclusions. This need not to the levelexplanation arise
which would a strikejustify challengefor cause and the bemay
made “for reason at all” so asany long the reason relates to the
case then being tried and viewprosecutor’s concerningthe its
outcome. 476 U.S. at 89. isIt and constitu­only discriminatory
tionally prohibited when the challenge is basedprosecutor’s
“solely on ofaccount their race or on the that blackassumption
jurors as a will be unablegroup to consider the State’simpartially

againstcase a black defendant.” 476 U.S. at 89. The Court also
made it clear that the not rebut the facieprosecutor may prima
case by that becausemerely asserting of race this particular juror
would not be orimpartial, by that he had amerely denying
discriminatory motive. He must “demonstrate that ‘permissible
racially neutral selection criteria and procedures have produced

”the monochromatic result.’ 476 U.S. at 94 added)(emphasis
(citation omitted). The trial court then has the to determineduty
whether the State rebutted the defendant’s facie caseprimahas

“of purposeful discrimination. The Court stated that ‘aSupreme
”offinding intentional discrimination is a finding of fact’ and

that, the trial court’s in thefindings context under“[s]ince
consideration here largely will turn on evaluation of acredibility,
reviewing court shouldordinarily give findings greatthose
deference.” 476 U.S. 98 (citation omitted).at n. 21 See also
United States v. Cloyd, (8th819 F.2d 836 Cir. 1987); United

Love,States v. 815 F.2d 53 (8th 1987);Cir. United v.States
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Davis,Woods, (4th812 v.1987);F.2d 1483 Cir. United States
Mathews,v. 803(6th 1987);809 F.2d 1194 Cir. United States

1986).F.2d 325 Cir.(7th

Here, of jurorsthe first twelve called for twoqualification,
were excused for cause were throughand seven excused peremp-
tory challenges. The record is not clear as to how of thesemany

State,challenges were exercised does thatby the but it reflect the
State struck at least three white wo-peremptorily jurors —one

andman two black women. were andjurorsNine more called five
were thereafter excused. Of the twoperemptorily peremptory
challenges State,utilized by the one was a black andperson the

wasother white. Appellant exercised a total of sevenapparently
peremptory challenges.

As all ofthree the prospective black on thejurors panel had
State,been stricken theby the hearing, callingcourt conducted a

theupon prosecutor to explain the bases for those strikes and
show that were notthey by againstmotivated discrimination
blacks as a Thegroup. asprosecuting testified follows:attorney

with,Beginning believe,I Tina Dickerson who was juror
15number seated in the fourth chair. I on itnoted at the

time I gotthat through with themy questioning of entire
panel, folded,is that Ms. satDickerson with her arms and
when I asked inspecific questions reference to fairness and

race,prejudice, itbe consideration or age, or otherany
a numberthing, jurorsof were nodding. She did not. She

stood there like this (indicating), just straight ahead.
Okay. And I believe some other questions finallythat came

to,down as,and this will believe,be the same I Ms.
IsHenson. that both of them —.

* **

It was juror number 39 whoever it was. ofBoth them at
time,that inpoint showed no atthey reaction all. No

nodding, Justnothing. straighta ahead onlook that
question about fairness to both the State and the Defense.
And without making a big, long, speechdrawn-out and

ofexpression the voir dire selection a lot ofprocess, this is
subjective. It had donothing to with race. It’s thatjust my
gut feeling reason,was that those for whatever thatpeople,
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it, ortoupdidn’t speakbe a andpartdidn’t want tothey
entitledThe State’sdid have an attitude.that they maybe

basis.on thatI struck thema fair trial. Andto
* * *

mescowled atShe flat outNow, Irving.Earlinewe’re on to
Shea or no.yeswithto tworespond questionsand wouldn’t

she sat theremouth, fact, down. Andin turnedhad a—Her
And thatwith that scowl.looking at mejustthe entire time

inseatedIrving,Earlinefor number 5jurorbasismywas
the ninth chair.

* * *

basis,not, on a systematicin this case nor I doAnd I did
factwould be theof race. As an examplestrike because

week,within aon this matterthat this is the second trial
butthat I could’ve struckweek there was a blackand last

based onthat this wasTo show corroborationagaindid not.
individual, not justanthe asmy feelings jurortowards

Further, I would note on thisor black.because she’s white
one, female, thebynumber whitejurorthat I also struck

becauseof her was simplyof Price.Mary My opinionname
liberal, didand if sheis that she was toobackgroundher

ofconvict, rangeconsider the full punishment.she notmay

had notHere, averred that he perempto­the prosecutor
that, becauseassumptionexcused the on therily jurorspotential

race, issues. He stated thatof could not decide thefairlytheir they
dire,voir failureduringhe had inattentivenessdone so because of

to determine thefairlyto to as to the abilityrespond questions
defendant,the andageissue without to race or ofregard

strikinglytoward thehostilityperceived prosecution —reasons
Mathews, 803 F.2dStates v.similar to those in Unitedupheld

that the1986).325 The trial court’s determination(7th Cir.
reasons was achallenges permissi­were made for neutralracially

to the trial court’sGivingBatson. due deferencefindingble under
thejudgetovoir dire and itspresence during superior position

statements, concludewe cannotof thecredibility prosecutor’s
the are erroneous.findings clearlythat

the construe-we shouldargues expandthatAppellant
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tion of this theFourteenth Amendment prohibition beyond
andin Batson declare that the reasons forholding prosecutor’s

of andthe strikes must rise above the level racial neutrality
if“goodconstitute cause.” We could not do so even we were so

inclined. This the Batson nor the constructionholdingwas not in
on it those federal courts which have since thisplaced by applied

Fourteenth AlthoughAmendment a state courtprohibition. may
its own constitutionalinterpret moreprohibitions restrictively

against the prosecution than its federal havecounterparts under
standards,federal constitutional it greatercannot aimpress

restriction as a matter of constitutional law when thefederal
Supreme Court of the United States has refrainedspecifically

Haas,from doing so. v. 420 714Oregon (1975).U.S. See also
C., Here,Fare v. Michael 439 U.S. 1311 (1978). the appellant

makes no argument under the Arkansas Constitution or other
Arkansas law Constitution,but relies onsolely the United States

Batson,the Supreme Court’s anddecision in the Arkansas
Ward,Supreme Court’s decision in which merely applied Batson.

arguesnextAppellant that the trial court erred in permitting
a police that,officer to testify upon apprehension, appellant
identified himself using an alias. He contends that admission of
this evidence violated Ark. R. Evid. it404(b) because could only
have been offered to show bad designedcharacter and was to
impeach him before his was placedcharacter in issue. We
disagree.

The evidence discloses that the and three otherappellant
persons entered a convenience store and committed acts which
the appellant does not constitutedispute aggravated robbery.
They women,took two young dragged them their hairby from the

rear,front of the store to the room,locked them in a ladies’ and
warned them not to come out unless wanted to be killed.they
After a high-speed chase the police and arrested theapprehended

robbers,four one of whom was identified as this appellant. They
were taken to the station andpolice asked to themselves.identify
All gave names,four fictitious with theappellant giving name of a
person who had died in an automobile accident several weeks
before. The argues thatappellant the trial court should not have
permitted the testimony that he used an alias.

Rule 404(b) asprovides follows:
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crimes,Crimes, of otherWrongs, or Acts. EvidenceOther
of acharacteradmissible to thewrongs, proveor acts is not

conformityinshow that he actedin order toperson
however, pur-for otherbe admissibleIt may,therewith.

intent,motive, prepa-as ofproof opportunity,suchposes,
of orration, or absence mistakeknowledge, identity,plan,

accident.

obvi-Here, waswhichtestimony appellant complainsthe about
inof much theguilt,introduced as circumstantial evidenceously

is,1and notof a crimeof from the sceneflightsame evidenceway
in order to showbad characterto that the was ofappellantprove

The use oftherewith on this occasion.that he acted in conformity
is commonlycommission of a crimea false name after the

guilt.consciousness ofas on the issue ofaccepted being relevant
1982).Cir. InF.2d 430Boyle, (1stSee United States v. 675e.g.,

at 803271(c),onthis E. McCormick Evidenceregard, Cleary, §
(3rd ed. 1984) provides:

of aManyman acts“The wicked flee when no pursueth.”
of theto the toilsseeking escapedefendant after the crime

conduct,byare received as admissionsuncriticallylaw
of consciousness ofevidenceconstituting circumstantial

itself. In this class areguiltand hence of the fact ofguilt
after thethe or from one’s usual hauntsflight from scene

name, beard,crime, off ashavingaassuming false
officers,arrest, arrestingto briberesisting attempting

orof at-by appear, escapesforfeiture bond failure to
confinement, of thefrom andtempted escapes attempts

accused his own life.to take

added) (footnotes(Emphasis omitted).

Furthermore, to the404(b),reference Rulespecificwith
same rule that evidence oftext states that one of theapplication

ofother acts for certain “permits proofbad is admissible purposes
admissions bycriminal acts of the accused that constitute

for adesigned to or avoidjustice punishmentconduct obstruct
190, our reviewomitted).at From of(footnotescrime.” Id. 562§

1 See, State,479, 688State, (1985); Ashleye.g., v.v. 285 S.W.2d 299Mason Ark.
73, (1987).App.22 Ark. 732 S.W.2d 872
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record, we the trial court erred incannot conclude thatthis
name to thegaveevidence that the a falsepermitting appellant

police hisupon apprehension.

Affirmed.

Corbin, C.J., Mayfield, J., agree.and

v. FARMLAND FEEDHYMAN MILLDon

CA 87-388 748 S.W.2d 151

Court of of ArkansasAppeals
Division II

20,Opinion delivered 1988April
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Walker,Morris, Jr.,H. forby: appellant.Walker and Eddie

Bethell, R.Beasley,& JohnCallaway, by:Robertson
Beasley, for appellee.

Cooper, theJudge.James In a prior proceeding, appel-R.
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in tolant this workers’ was determined becasecompensation
disease,suffering from a bronchialcompensable occupational

25, 1985,asthma. tohearingOn October a further was held
address the tocontention that he was entitledappellant’s perma-

benefits, and, 9,nent andisability in datedopinion September
1986, the law to beadministrative found thejudge appellant

disabled,andpermanently totally fiftyand apportioned percent
of his to hisasthma and ten todisability pre-existing percent
cigarette smoking habit. These were thefindings adopted by

8,Workers’ in filedCompensation JulyCommission an opinion
decision,1987. From that comes this appeal.

reversal,For the thatappellant contends the Commission
erred in hisapportioning because asthma was notdisability his

todisabling prior his with Onemployment the cross-appellee.
theappeal, findingcontends that the Commission’s ofappellee

permanent and total isdisability not substantialsupported by
evidence. We affirm.

The record shows that the wasappellant theemployed by
Mill,appellee, Farmland Feed since the His workmid-1960’s.

brought him into contact with grain dust. There was thatevidence
the appellant had suffered from bronchial asthma to hisprior
employment with the and that he hadappellee, cigarettessmoked
for twenty-eight habit,beforeyears discontinuing the theon
advice of his inphysician, March 1981. The appellant’s treating

Stewart,physician, Dr. opined that the was 100%appellant
disabled for a verywork in dusty environment such feedas the
mill, 80 to% 100% disabled for active workphysically involving
changes in ortemperature and 30% to disabledhumidity, 40%
for extremely sedentary jobs. The was also examinedappellant by

Nichols,Dr. who attributed 50% of his pre-toimpairment
asthma,existing environment,to his40% work and 10% to his

cigarette smoking habit.

The appellant argues that the Commission erred in
apportioning his disability because his asthmapre-existing was
not disabling to hisprior withemployment Farmland Feed Mill.
The apportionment rule to isapplicable diseases setoccupational
out in Ark. Stat. Ann. 81-1314(a)(3) 1977) Code(Repl.§ [Ark.

|Ann. (c)11-9-601 (1987)]:

Where an occupational disease is otheraggravated anyby
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whereoritselfinfirmity,disease or not compensable,
cause, compen-not itselfotherdisability anyor death from

or wisesable, in anyis acceleratedaggravated, prolonged,
disease, the compensa-anby occupationalcontributed to

tobe and limited such propor-tion shall reducedpayable
if thethat would be payableofonly compensationtion the

ordisabilitysole of thedisease were the causeoccupational
factor,disease, a causativedeath as such asoccupational

.or . .disabilityto causes of such death.bears all the

thatagree appellant’s apportion-We do not with the contention
todisablingwas notimproper priorment was because his asthma

diseaseThe noncompensablehis with the appellee.employment
disabilityor need not beinfirmity independently producing

indiseaseof thedevelopment occupationalbefore and after the
81-Stat. Ann.for it to under Ark.order be apportionable §

Industries, 197,17 Ark. App.v. Halstead1314(a)(3). Jenkins
we that validany706 Nor do think(1986).S.W.2d 191

the case at barJenkins andmaydistinction be drawn between
breathingbased on fact that Jenkins’s non-compensablethe

thecigarette smoking,was andimpairment by appellant’scaused
geneticwas the of a Theallegedly appellantresult predisposition.

histestified he from asthma toprior employmentthat suffered
with record contains substantialthe We think that theappellee.

that theevidence to the Commission’ssupport finding appellant’s
was contributed to aby non-compensablediseaseoccupational

wasapportionment proper.disease or and hold thatinfirmity,

contention, onWe the advancednext address appellee’s
thefindingerred in appellantthat the Commissioncross-appeal,

to thattotally arguesbe and disabled. Thepermanently appellee
totallythe not be andpermanentlyshould consideredappellant

thandisabled because his asthma attacks are ratherepisodic
continuous, theand the erred in thatfindingthat Commission

disagree.fell odd lot of workers. Weappellant categoryinto the
isthefinding“Total not a thatdisability” employeedoes require

thatwho is to the extentinjuredand anutterly helpless, employee
he limited in quality,can services that are soperform only

forstable marketdependability, reasonablyor that aquantity
disabled. Johnsonthem does not be asmay totallyexist classified

48,Research-Cottrell, (1985).v. 15 S.W.2d 8Ark. 689App.
Moreover,
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degreethe evidence of of obvious physical impairment,[i]f
with facts such as mentalcoupled capac-other claimant’s

education, primaity, training, age,or claimantplaces
in the the should be on thecategory,odd-lot burdenfacie

to work isemployer show that some kind of suitable
andregularly continuously available to the claimant.

Larson,A.Id. Law 57.61(quoting Workmen’s Compensation §
(1983)).

The contends that substantial evidence doesappellee
not thesupport Commission’s that the falls intofinding appellant
the odd-lot of workers. In the ofcategory determining sufficiency
the evidence to offindingssustain the the Workers’ Compensa­

Commission,tion we review the evidence in the mostlight
favorable to the findings,Commission’s and we must affirm if
there is any substantial evidence to Centralsupport them.

York,Maloney, 254,Inc. v. 10 Ark. 663App. S.W.2d 196
(1984). Even if the tofindings againstCommission’s beappear
the preponderance evidence,of the we will affirm if reasonable
minds could reach the conclusion arrived at the Commission.by

v. Services,Barrett Arkansas 102,Rehabilitation 10 Ark. App.
661 S.W.2d 439 (1983). We will reverse the decision of the
Commission only when we are convinced that fair-minded
persons, with them,the same facts before could not have reached
the conclusion by Alcoa,arrived at the v. 15Commission. Snow

205, 691Ark. App. S.W.2d 194(1985). Although, astheappellee
states,correctly there was evidence that the appellant regularly

engaged in dosquare-dancing, we not that this aloneagree fact
should preclude a finding that he falls into the odd-lot category.
The education,Commission may age,consider the claimant’s and
training in determining hewhether falls into the odd-lot category,

Research-Cottrell,see Johnson v. and here there wassupra,
evidence that the was a oldappellant fifty-one year high school
dropout, Moreover,skilled asonly a maintenance mechanic.
there was evidence that the was toappellant takerequired daily
medication which made him and dangerousrendered itdrowsy
for him to evidence,vehicles oroperate Given this wemachinery.

saycannot that reasonable minds could not conclude thethat
appellant fell within the odd-lot and we hold that thecategory,
Commission’s offinding and total waspermanent disability
supported by substantial evidence.
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Affirmed.

JJ.,Mayfield, agree.andCoulson

HughShelton v.SHELTON and SarahBilly Ray
KELLER, Patsyand KellerKeller IIIHugh

153S.W.2d748CA 87-378

Arkansasof ofAppealsCourt
Division I

20, 1988deliveredOpinion April

Williams, Wilson,Mitchell, Tucker, forMikeby:&Selig
appellants.

Reed, for appellees.William
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Jennings, a suit forJudge.John E. This was specific
contract, agreedof a in which toappellantsland saleperformance

from the 295 acres of land in Lonoke Afterbuy County.appellees
a found was valid andhearing the trial court that the contract
enforceable and breached it. The court de-appelleesthat the

however,clined to award because thespecific performance,
failed to that the lands were Weappellants prove “unique.” agree

that, law,with the suchappellants’ argument under the isproof
not andrequired that the court erred in torefusing grant specific
performance.

It is true that in order to obtain a decreegenerally of
aspecific performance of contract sale offor the personal

itproperty, must be shown that isthe Ark.property “unique.”
Stat. Ann. 85-2-716 (Add. 1961); 81 C.J.S. Specific§ Perform­
ance 82 (1977). This rule has no to realapplication property§
because the law regards land as See Dickinson v.unique.
McKenzie, 746,197 Ark. 126 (1939); Dobbs,S.W.2d 95 D.

Remedies,Handbook on the Law (1973);12.10 81 C.J.S.§of
76Specific (1977).§Performance

Appellees correctly out thatpoint chancery has some
latitude of discretion grantingin or withholding specificperform­
ance depending on the equities of the case. Seeparticular
Langston v. 286, 6253 Ark.Langston, S.W.2dApp. 554 (1981).

in theBut case at bar the court did not decline to grant specific
performance thebecause of equities. judgmentThe court’s was
based upon a failure of when such is notproof, proof required by
the law.

The case is remanded to the chancellor with directions to
aenter decree of specific performance.

Reversed and remanded.

Corbin, C.J., Cracraft, J.,and agree.
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Defender,Huffman,Donald R. Public for appellant.

Clark, Gen., Eberhard,B. Att’ySteve David Asst.Att’y by:
Gen., for appellee.

George Cracraft,K. Judge. Frank Frederick Pennington
appeals from his of degreeconviction sexual abuse in the first for
which, criminal,being a was tohabitual he sentenced fifteen

in theyears Arkansas of Correction. HeDepartment argues that
the trial court erred twoin witnessesallowing to concern-testify
ing thehearsay statements made We reverseby prosecutrix. and
remand for a new trial.

The victim in this case is appellant’s daughter,six-year-old
who had been removed from the care ofcustodyand her natural

twoparents years before the crime was committed. Under proper
order,court the parents grantedwere limited visitation with the

child. After the child returned from a visit herwith herparents,
foster mother raw,noticed vaginalthat her area was inflamed and
and she questioned her about it. The child was hesitant to answer
but finally stated that her younger brother had done it to her.
When the foster mother aexpressed her disbelief that soboy

so,young could have done the child stated that her natural mother
had abused Theher. foster mother did not believe that accusation
either because she felt the between the child and herrelationship
mother was such that the child would never have herpermitted
mother doubts,to do this to her. theDespite foster mother’s the
child’s accusation of the wasmother to two doctors whorepeated
examined her theduring period immediately following the
discovery. It victim,was not until six inlater that thedays

toresponse counselor,of ainquiries school stated that the
appellant had hersexually visitingabused while she was in the
home. The victim never thereafter from the statementdeparted
that her father was the one who abused her and so intestified
detail at the trial.
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not believenot that the couldargue juryThe doesappellant
statementsher inconsistentlightthe child’s in oftestimony prior

courtthat the trialargues onlywith to the assault. Heregard
the visitmother to that aftertestifyerred in the fosterpermitting

her the had abusedwith the counselor the child told that appellant
what thethe school counselor to repeather and in permitting

atsexual abuse of herher with to theregard appellant’schild told
admittinginthat the trial court erredarguestheir conference. He

under Ark. R. Evid.as consistent statementstestimony priorthat
a priorin that(d)(l)(ii), pertinent part801 which provides

is not if:hearsaystatement a witnessby

ishearing subjecttestifies at the trial or andThe declarant
statement, and thetheconcerningto cross-examination

is. with his and(ii) testimonystatement is . . consistent
ofhimcharge againstoffered to rebut an orexpress implied

or motive. . . .recent fabrication or influenceimproper

agree testimony.We that it was error to admit that

was calledmother testified before the childThe foster
admitted,these statements werehearsayas a witness. At the time

inconsistentit was not known whether were consistent orthey
Althoughmake at the trial.mightwith statement the childany

child, her was no moretestimonythe counselor testified after the
that of the foster(d)(l)(ii)admissible under Rule 801 than

whichthis rule is that evidencemother. The theory underlying
his inchanged storycounteracts a that the witness hassuggestion

scheme, bribe, forthreat, or other motiveto someresponse
fabrication, to thehis was the sameshowing story priorthatby

sheddinginis relevantbeing highlyexternal pressure applied,
However,at trial.light credibilityon the witness’s “[e]vidence

thingthe same on otherwhich shows that the witness saidmerely
muchthe same does not haveoccasions when his motive was

mere doesforce ‘for the reason that repetitionprobative simple
” Weinstein’sBerger,and M.not 4 J. Weinsteinimply veracity.’

Evidence,¶ (d)(1)(B)[01], (1987) (quotingat 801-150­—­151801
1321, 1351McPartlin, Cir.), cert.(7thv. 595 F.2dUnited States

State, 262 Ark.denied, See also Brown v.(1979)).444 U.S. 833
298, 418 (1977).956 S.W.2d

duringoutbrought appellant’sThe State relies on evidence
had repeatedlythe foster mother shecross-examination of that
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her,told the child that she did not believe and that the child
seemed to be hurt this and was relieved after she made theby

was,statement to the arguescounselor. It that thisappellant by
cross-examination, suggesting that the child was motivated into
changing of her a desire to foster Evenstory by the mother.please

true,if that be it was shown that the victim had the same motive
for fabrication when she made the statement to the counselor as
she had when she testified in this case. Under these circum-
stances, the rule could have no application:

bias, interest,the chargedattacker has influ-corrupt[I]f
ence, contrivance to or want of tofalsify, observecapacity

remember,or the is that theapplicable principle prior
consistent statement has no to refute therelevancy charge
unless the consistent statement was the sourcemade before

bias, interest,of the influence or incapacity originated.

E. 49,Cleary, McCormick on Evidence (3dat 118 ed. 1984)§
(emphasis added). State,See also 566,Rock v. 288 Ark. 708

State,S.W.2d 78 (1986); Brown v. supra.

The State argues thatadditionally the court was right
for reason,the wrong contending that the testimony of both the
foster mother and the counselor was admissible under Ark. R.
Evid. 803(25)(A), which statementspermits made a childby
under ten ofyears age concerning admitted,sexual offenses to be
provided finds,the court in hearinga conducted outside the
presence of the jury, that the statement offered apossesses
reasonable likelihood of trustworthiness using certain elicited
criteria. We disagree. This rule could have no hereapplication
because the to,court not,was not asked and did hold hearinga
outside the jury’s presence to determine whether the evidence was
reasonably thetrustworthy, State did not give notice of its intent

statement,to offer the and the was not instructedjury as to the
manner in which it should determine the weight and credit to be
given statement,to the all of which are that rule.required by

Nor do we agree that the statement could have been
admittedproperly as an excited utterance under Ark. R. Evid.

803(2), which thepermits admission of statements to arelating
startling event or condition made while the declarant was under
the stress or Here,excitement caused the event or condition.by
the statement was not made until six after the eventdays
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occurred. We with the State a number of cases in sisteragree that
states have excited utterances in certain circumstancespermitted
after an includingextended of time to and a week. Weperiod up
further theagree that of such a is not toadmissibility declaration

minutes, hours,be measured number of orby any precise days,
but thatrequires the declarant is still under the stress and

State,Tackett v.excitement caused the traumatic occurrence.by
57, 670 However,12Ark. 824 noApp. (1984).S.W.2d there was

evidence here that the child was under the stress and emotional
excitement caused the assault her sheby at the time talkedupon
to the counselor.

The State that error infinally argues any admitting
these statementsextrajudicial attributable to the victim was
harmless because the victim was to cross-examinationsubject

Here,about them. We minordisagree. testimonythe victim’s was
conviction,essential to as she was the witness to the acts foronly

which was tried. The evidence herappellant corroborating
statement that she had been abused her father wasby extremely
slight. We cannot conclude that the to hearpermitting jury
inadmissible evidence bolstering the victim’s did nottestimony

affect a substantial of the Seeprejudicially right appellant.
State, 1,Kitchen v. 271 Ark. (1980).607 S.W.2d 345

Reversed and remanded.

Corbin, C.J., dissents.

Corbin,Donald L. dissenting.Chief I withJudge, agree
the that themajority statements were inadmissible as prior

However,inconsistent statements. doI not believe that their
admission affected a of theprejudicially rightsubstantial appel-
lant under the facts and circumstances of this case.

this isUnderlying dissent basic belief thatmy prosecution
for child abuse deserves a different and treatmentapproach

than dolegally the other criminal offenses. cases ofReported
child abuse increased since 1976 and childnationally223%
abuse related deaths have betweenincreased 23% 1985 and
1986. states have toMany legislationenacted childrenprotect
and Arkansas,for thisprovide differential treatment. to a limited
extent, did so when it Actenacted 405 of 1985. The act added to
the list of a statement made a childhearsay exceptions by under
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10 childage concerning againstof an act or offense theyears
if thesexual offenses the court finds that statementinvolving

offered a reasonable likelihood of trustworthiness.possesses
Rules the803(25)(A) recognizesArkansas of Evidence Rule

need allowing hearsayfor statements of children to be admitted
under certain circumstances. It need to allacknowledges the put
of the evidence before the and let them what creditjury determine
the child’s is to betestimony given.

Although the of wereprocedural requirements 803(25)(A)
met,not cross-examination theabout statementprior hearsay

provided adequate safeguards of the thisrightsdefendant’s in
particular case. The excludingreason for isunderlying hearsay

declarant,inability to confront the and such here.reasoning fails
Had the judge, hearingafter a conducted of jury’soutside the
presence, admitted the 803(25)(A),statements under it would
have been difficult for the find trialextremely to that themajority
judge abused his discretion.

I tofail see how righta substantial of the wasappellant’s
prejudiced admission ofby the statement one exceptionunder

admissible,when the same statement was in the discre-judge’s
tion, under another exception.

For this reason I believe the statements made to the foster
mother and counselor were Inproperly admitted. cases of sexual

children,abuse fear, embarrassment,of because of punishment
etc., the child may avoid the ornaming give inconsis-perpetrator
tent cases,accounts. ofBecause the sensitive nature of these the
jury should be toallowed hear all evidence of the truthprobative
and themselves, case,,ifbe allowed to decide for as did in thisthey
the child’s is credible. The suchtestimony legislature mandated
special treatment addition of the suchby hearsay andexception,

istreatment here. We must to theappropriate strive protect
interest of our children.
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Cooper,James R. Judge. The in thisappellant criminal
case was charged aggravatedwith a violation of Ark.robbery,
Stat. Ann. 41-2102 1985)(Supp. Code Ann. 5-12-103§ [Ark. §
(1987)]. He trial,was convicted chargeof that after a jury and
was sentenced to fifteen inyears the Arkansas ofDepartment
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Correction. From that conviction thiscomes appeal.

reversal,For courtappellantthe contends that the trial erred
refusingin to the hedismiss case because was too intoxicated to

offense;form the tointent commit the thatpurposeful necessary
corroborated;the of thetestimony was notaccomplice sufficiently

and thethat trial court should have whendeclared a mistrial two
witnesses made statements that the in otherimplicated appellant
robberies. We find no error and affirm.

1985,record 16,The shows that on December Rafael
Smith,Gonzales entered a store in Heliquor Ft. Arkansas. asked

owners, Deem,one of the Donna for Ms. statedmoney. Deem that
that,gunhe had a and after she him nottold she did have any

Gonzales followed hermoney, as she started towards the door of
the office.Gonzales then a bottle of Calvertpicked pint Extraup

Ms.Whiskey. Deem then heard her husband the deskopen
and,drawer in the office that he was hisassuming getting gun, she

to the floor. Mr. Deems atdropped beganthen Gonzalesfiring
and Gonzales fledout the door. Gonzales later the gunshotdied of

Jiminez,he Thewounds received. Humberto wasappellant,
a fewarrested later in vicinityminutes the of the store inliquor an

obviously inebriated state. The had blood stains onappellant his
clothes, and was possessionin of a bottle ofpint whiskey
resembling that which Gonzales carried thehad out of store. He
was chargedlater aggravatedwith robbery.

aAt pre-trial hearing the onappellant put testimony
concerning his alleged intoxication on the thenight of robbery.
Harold Haney, the Smithemployed by Ft. police department,
testified that he gave a test tobreathalyzer the on theappellant

thenight of The registeredrobbery. appellant a blood alcohol
ofcontent .245. stated thatHaney further the wasappellant able

to hisfollow Johndirections. andDugan, druga alcohol counselor
House,with the that,Harbor stated hisin if aopinion, person with

a blood alcohol content of .245 ablewas to function in an
manner,normalapparently then was inpersonthat aprobably

andblackout of hisunaware actions. At the close of this testimony
the trial court denied the motion to basedappellant’s dismiss on
the that thefact was too theappellant inebriated to form requisite
purposeful mental state. The onlater the sameappellant put
evidence before the jury.
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has held thatrecentlyCourtThe Arkansas Supreme
criminal prosecutions.a defense tolongerintoxication is novoluntary

130, 717 Thev.State, (1986).S.W.2d 784Ark.White 290
to the appellantthis defense was availableagreesState that

notWe needbeen decided at the time.White had notbecause
the appellantwhether this defense was available becausedecide

oftheburden to establish the defense by preponderancehas the
State, 214, 671 S.W.2dv. 12 Ark. App.evidence. Colemanthe

and, record, that thesay appellantthis we cannot(1984),221 on
established, law, so intoxicated as to beas a matter of that he was

state to commitof the mentalincapable forming requisite
Pedroso,Teresaaggravated girlfriend,Therobbery. appellant’s

Gonzales, weretestified that the and Lazro Martinezappellant,
in her home earlier on the of the She statedpresent day robbery.

further that she overheard them the and that atrobberyplanning
later in thethe time had not been She did see themthey drinking.

drinkinghad beenevening theyand at that time she noticed that
and that Martinez testified that after Gonzaleswere drunk.they

shot,had been the refused to leave in the car withappellant
AccordingMartinez because he did not want to leave his friend.

the took the bottle ofto at some thetestimony, point appellant
from Gonzales and to leave the scene of thewhiskey attempted

actions,crime. All of with the of thealong testimony policethese
to followofficers that the was and ableappellant cooperative

directions, indicate that the was ofappellant capable purposeful
action, and we think the issue was to theproperly presented jury.

case,At the close of the State’s the aappellant requested
dismissal based on the assertion that the of thetestimony

Martinez,Lazro was not corroborated.accomplice, sufficiently
We disagree.

1977),Arkansas Statutes Annotated 43-2116 (Repl.§
on the testi­the conviction of an accusedspecifically prohibits

of an is corroboratedmony byunless thataccomplice testimony
other offensetendingevidence to connect the defendant with the
committed. The evidence must be sufficient tocorroborating

theestablish the commission of the offense and to connect
State, 353, 668 541accused Redmon v. 282 Ark. S.W.2dwith it.

it(1984). The evidence be circumstantial butconnecting may
State, 571,Ark. 542S.W.2d755must be substantial. Ollesv. 260

(1976).
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There is no that the crime was committed.dispute
crime,The was minutes of near thearrested within theappellant

scene,crime with a bottle that took from thewhiskeyof Gonzales
and with the his jacket.store blood on bottle and on Ms.liquor

Pedroso testified that she the theplanningoverheard appellant
Furthermore, Hicks,crime with Gonzales and MikeMartinez.

an the Ft.dispatcher with Smithoff-duty police department,
he store,testified that saw the from therunning liquorappellant

and that chasedhe the until he with him.appellant caught up
Flight an accusedby corroboratingconstitute a circum­may

State, 589,Johnson v.stance. 289 Ark. 715 S.W.2d 441 (1986).
We find that this evidence is sufficient to connect the appellant
with the commission of the crime.

The lastappellant’s argument concerns unsolicited com-
ments bymade witnesses that toprosecution tended theimplicate

in other isappellant robberies. It the contention thatappellant’s
the trial refusingcourt erred in to declare a mistrial when the
comments were made.

When Lazro Martinez testifyingwas about the ofplanning
the he stated hadrobbery, that he been the one to“always drive
the car” when the three of them were out running around. The
appellant objected on the basis that the statement indicated that
the beenthree had in other theinvolved crimes. After trial court

mistrial,denied the forappellant’s motion a the appellant
and receivedrequested an admonition to the that shouldjury they

disregard any “illusions to him the(sic) driving car.”always

The second complainedstatement of in the brief occurred
when Ms. Pedroso was She she goneindicated that hadtestifying.
to see the while inappellant jail,he was and the appellantthat had
told her that had“they committed theft five times.” Again the
trial deniedcourt the amotion for mistrial and admonished the

at thejury appellant’s request.

Mistrial is an extreme and is ifremedy only proper
the whichaction on it is has infected the trial withpredicated so
much to theprejudice justicedefendant that cannot be served by
a State, 352,continuation of the v.Lasleytrial. 274 Ark. 625
S.W.2d (1981).466 the inBecause trial is ajudge superior
position to assess the of he is vested withpossibility prejudice,
great mistrial,indiscretion onacting motions for and we will
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reverse where that v.only Averydiscretion is abused.manifestly
State, 134, 69015Ark. (1985).S.W.2d 732 With toApp. respect

answers,nonresponsive the rule is that:

witness,a in to a aresponse givesproper question[W]hen
answernonresponsive matter that isstating incompetent

evidence,and court, motion,inadmissible as the trial on
should strike out the answer or so much of it as is improper
and direct the to it asjury disregard evidence in the case.

State, 123, 124, 531Queary v. 485, 486259 Ark. S.W.2d (1976).
bar,In the case at the witnesses’ answers didnonresponsive no

more than raise the that thepossibility might haveappellant
inparticipated criminal We think thatactivity. any prejudice

caused by the comments was cured the admonitions to theby jury.
State,See Dillard v. 35,20 Ark. 723 S.W.2d 373App. (1987).

Affirmed.

Mayfield, JJ.,Coulson and agree.

GENERATION COMPANY,PRODUCTS v.Inc. Nancy
VAN HOYE

CA 87-414 748 S.W.2d 353

Court of ofAppeals Arkansas
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Harrill,Raymond for appellant.

No brief filed.

Mayfield,Melvin Judge. This is an from a chan-appeal
cery court order thedismissing filedcomplaint theby appellants.
The complaint alleged that andappellants appellee entered into a
written lease agreement under which the leased to theappellee
appellants the front ofboutique the premises at 1917 North

Street,Grant Rock,Little Arkansas. The lease provided that
during its term the appellants would have the right of first refusal
if the back of theboutique premises should become available.

The furthercomplaint alleged that during the term of the
lease the back boutique became vacant but that let thatappellee

ofportion the building to other parties without notifying appel-
lants; that when appellants discovered the back hadboutique

relet,been demandedthey that if the againpremises became
vacant theduring lease,term of the the appellee make the
premises available to appellants; that the didpremises again
become vacant during the term of the lease but the appellee again
breached the lease by letting the property to another party
without notice to appellants. The complaint alleged that due to
business andexpansion, lease,appellee’s breach of the the
appellants were forced to move to another location to meet

needs;business that sustainedthey as adamages result of the
lease;breach of the and that should havethey judgment for those

damaged sustained.

The appellee laches,answered and raised the defenses of
acquiescence, waiver, and basedestoppel allegationthe thatupon
appellants had known of the vacancies but had failed to contact
the appellee about leasing the back On the sameboutique. day,
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the filed aappellee motion to transfer to because of thechancery
equitable defenses raised. That grantedmotion was subsequently
over the objection.appellants’

trial,On the set forday the chancellor talked in chambers to
counsel for both Afterparties. reviewing the the courtpleadings,
said it found from the statements of counsel that the appellants’
cause of action waiver,was barred by andacquiescence, estoppel.
The court then dismissed the on its own motion.complaint

court,On to this theappeal first thatappellants argue
the chancellor was in However,error inprocedurally. v.Millsaps
Nixon, 435, 144102 Ark. court,S.W. 915 (1912), the on its own
motion, while the opening statement was being made defenseby
counsel, thestopped andproceedings directed a verdict for the
defendant on the basis that the statements ofopening counsel
showed that the didplaintiff not have a cause of action. This
procedure is generally conceded to be within the of the trialpower
court. 75See Am. Jur. 2d Furthermore,Trial 505 (1974). in§

Co.,v. 420,Monsanto 240 Ark. 400 S.W.2d 492 (1966),Griffin
the Arkansas CourtSupreme treated the trial court’s on aruling
motion to dismiss as a on aruling motion for summary judgment.
But in either procedure, no of thesummary disposition litigation

bemay made if there are issues of fact to be resolved. andGriffin
2d,Am. Jur. See alsosupra. Ark. R. Civ. P. 56.

The first reason given in the trial court’s judgment for
dismissing the appellants’ was that theircomplaint cause of
action was barred Inby acquiescence. Equity3 Juris-Pomeroy
prudence (5th ed.) 817 it(1941), is said that isacquiescence§

asimply bar to equitable relief and leaves legalone to his action
alone, and in order for this to occur “the beacquiescence must
with knowledge . . . must be . . . and it must last forvoluntary
an unreasonable oflength time.”

The second basis stated for the chancellor’s action was that
the causeappellants’ of action was barred waiver. Thisby
involves an intentional surrender of a right.

Waiver is the voluntary abandonment or surrender by
a capable exist,of aperson right known him to with theby
intent that he shall forever be of its benefits. Itdeprived

one,occur whenmay with full knowledge of the material
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facts, does something which is inconsistent with the right
or his intention to it. .rely . .upon amounting[CJonduct
to waiver should be and allcarefully inspected evidence

theupon subject impartially scrutinized. [Citations
omitted.]

Moore,Ray Dodge, 1036, 1039, 479Inc. v. 251 Ark. S.W.2d 518
(1972).

The final ground stated theby judgment as a reason for
barring appellants’ claim was The rule with toestoppel. respect

has beenestoppel stated as follows:

acts,A whoparty by admissions,his declarations or or
hisby failure to act or underspeak circumstances where he

so,should do either designwith or disregardwillful of
others, induces or misleads another to orconduct dealings
which he would not have entered but for suchupon,

influence,misleading allowed,will not be ofbecause
afterward toestoppel, assert his right to the detriment of

the soperson misled. . . . A party claiming mustestoppel
prove that he has relied in good faith on the conduct of the
party against whom the estoppel is asserted to his detri-
ment. [Citations omitted.]

Bethell,Bethell v. 409, 424,268 Ark. 597 S.W.2d 576 (1980).

In his chancellor,statements to the counsel for the
appellants did not admit or concede that the elements necessary
for waiver,acquiescence, or existed. Norestoppel can we find
from his statements any indication that the existence of these
issues would not depend theupon We,evidence presented.
therefore, find that the chancellor erred in the dismissalsummary
of appellants’ complaint.

Reversed and remanded.
Cooper Coulson, JJ.,and agree.
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Lanny K. Solloway, for appellee.

Corbin,L.Donald Chief Judge. This comes to usappeal
from Washington County Court. Joe B.Chancery Appellant,
Reed, from aappeals divorce decree finding certain personal

toproperty be the separate of the Leanneproperty appellee,
Reed, and not to divisionsubject divorce. We affirm inupon part,
reverse in part, and remand.

father,Following the death of her appellee deposited money
from her inheritance into a money market account and a savings
account both in the joint names of the Prior to forparties. filing
divorce, appellee partwithdrew of the funds from the money
market account and account,all of the funds from the andsavings
deposited them along with other funds into an account in her
separate name. The chancellor found the balance of the funds in
the money market account and the account in the nameseparate
of to beappellee the property of the appellee subjectsole and not
to division upon divorce.

Appellant contends that the trial court erred in toawarding
the appellee, in division divorce,of onproperty the of theproceeds
joint account and the account in the sole ofname createdappellee
just prior to the filing of this action.

The two accounts with concerned,which this is areappeal
marketmoney investment account,accounts. The first an account

in the names ofjoint the isparties, made ofup appellee’s
inheritance, under aproceeds contract for sale of real property
inherited andby appellee, interest and dividends earned thereon.

account,The second in theopened separate name of inappellee
divorce,contemplation of contains funds from several sources

including account,a heldjointly savings check,appellee’s salary a
onestipend, month’s proceeds under a contract for sale of real
inheritedproperty by and fundsappellee, withdrawn from the

first marketmoney account described above. The chancellor
awarded the remainder of the funds in the first account and all of
the funds in the second account to appellee as her sole property.

reversal,For appellant essentially contends that by placing
the funds which she names,inherited in jointaccounts bearing
appellee created a tenancy in the fundsby entiretythe and that
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they must be divided to Arkansas Statutes Annotatedpursuant §
1985).34-1215 We(Supp. agree.

I.

First, we in names. The lawjointdeal with the account held
entireties,to the accounts inapplicable heldpersonal property by

was v. 23 Ark.particular, Lofton,clarified inrecently Lofton
203, 745 S.W.2d 635 We that theApp. (1988). recognize

chancellor did not have butthe benefit of the precedent,Lofton
we find it to be in the atcontrolling case bar.

In funds inherited the husband wereLofton, by
intoplaced jointcertificates of in the names of thedeposit parties.

There, we that once isheld in the names ofproperty placed
persons who are husband and wife without the mannerspecifying

take,in which there isthey stronga that thepresumption property
209-10,is owned the as Id. atby parties tenants theby entirety.

745 S.W.2d at 639. We stated the bemaythat presumption
overcome clear andonly by convincing evidence that the spouse
did not intend to make a of one-half thegift interest to other

Id.spouse.

Clear and evidenceconvincing has been defined as
clear, direct,evidence so andweighty convincing as to enable the

conviction, hesitance,fact finder to come to a clear without of the
matter asserted. Id. See also v.Glasgow Greenfield, 9 Ark. App.
224, 657 S.W.2d 578 (1983). Because we review caseschancery
de novo and reverse the chancellor’s iffindings only arethey
clearly erroneous or clearly against the of thepreponderance
evidence, 237,Cuzick v. 16 Ark.Lesly, 700 S.W.2d 63App.
(1985), the issue before us is whether the chancellor’s thatfinding
appellee overcame the that the account was heldpresumption by
the entirety evidence,clear andby convincing is aagainst
preponderance of the evidence.

record,our careful review of theUpon the evidenceonly
presented by to rebut the that sheappellee intendedpresumption
to make gifta was that had never used of the fundsappellant any
and that he was allowed”“not to do so. This evidence falls far
short of the ofquantum existingto rebut theproof required
presumption, in ofespecially light that heappellant’s testimony
had not used the funds because had been set aside forthey major



89

none ofpurchases, which were lifeduringmade the of the
Therefore,account. we hold that the chancellor’s that thefinding

balance of jointthe money market account was soleappellee’s
isproperty, against theclearly of the evidence.preponderance

We remand for the chancellor to his tomodify judgment reflect
that said account was owned the as tenants theby parties by
entireties to divorce andprior to divide the account topursuant
Ark. Stat. Ann. 34-1215 1985).(Supp.§

we reviewFinally, the division of the account which
inappellee opened her separate justname to the offiling thisprior

action. The record reflects that the account consisted of the
following:

1,155.07$ Appellee’s checksalary
100.00 Appellee’s stipend

3,372.56 Proceeds inherited underby appellee
contract for sale of real property1

7,496.27 Funds withdrawn from heldjointly savings
account

9,420.86 Funds withdrawn from the joint money
market account discussed above
Interest, Dividends,503.95 etc.

$22,048.71. Total account value

Because the funds used to establish the account cameseparate
from sources,several individual consideration of each item is
required.

First, appellee’s checksalary and stipend, earned sub­
tosequent the marriage, are clearly marital seeproperty, Day v.

Day, 261, 663281 Ark. S.W.2d 719 (1984), and should have been
divided pursuant to Arkansas Statutes Annotated 34-1214§
(Supp. 1985). His findings that the amounts were the sole
property of areappellee clearly against a of thepreponderance

remand,evidence. On the amounts should be divided pursuant to
Ark. Stat. Ann. 34-1214 as the chancellor believes the§ equities
require.

1 Apparently, death,prior appellee’sto his father executed contracts for the sale of
propertyseveral tracts of real periodic paymentsunder which he received until his death.

rightThe percentageto proceedsreceive a by appellee.of these was inherited



90

ofThe inherited under contracts for the saleproceeds
real are not marital as defined in Ark. Stat.properties property
Ann. 34-1214. Nor are held the sincethey by entiretyas tenants§

didappellee not them into an account so held. Wedeposit
therefore affirm the chancellor’s decision that this amount is the
sole and ofseparate property appellee.

Funds were savingsalso from a accountdeposited
which was held the The evidence reveals thatby parties jointly.
this account was used for convenience inprimarily conjunction
with the held market account described above tojointly money
hold the under contracts of sale tomonthly proceeds prior

them indepositing the market Themoney presumptionaccount.
that the savings account was held by the arises here also.entirety
The evidenceonly to rebut thepresented by appellee presumption
was that she was onlythe one who used the account and that

had to doappellant nothing with or fromdepositing withdrawing
the Again,account. this evidence fails to reach the ofquantum
proof to overcomerequired the and the account ispresumption
deemed Therefore,to have been held the the fundsby entirety.
withdrawn from the savings account held as thetenancy by

inentirety of divorce should have been dividedcontemplation
See,pursuant 207,to Ark. Stat. Ann. 34-1215. at 745§ Lofton

Likewise,S.W.2d at 638-39. the funds withdrawn from the
marketmoney account held as tenants theby entirety and

intodeposited appellee’s separate account should have been
divided under the same statute. Id.

II.

treatmentFinally, of a of the interestportion and
dividends earned on appellee’s separate governedaccount is by
the court’ssupreme recent decision of v.Wagoner 294Wagoner,

82, 740Ark. S.W.2d (1987).915 Although our above disposition
necessarily means that some of the interest was earned on non-­
marital some onproperty, marital property and some on tenancy
by the holdsentirety property, Wagoner that interest earned on
non-marital is marital andproperty is dividedproperty pursuant
to Ark. Therefore,Stat. Ann. remand,34-1214. on the§
chancellor is to determine the interest and dividends earned on:
(1) non-marital property from the real estate contract(proceeds
never deposited into a joint account) and divide them topursuant
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34-1214; (2)under marital andWagoner property (salary§
34-and divide them marital tostipend) as property pursuant §

1214; and (3) tenancy (funds jointthe fromby entirety property
and assavings joint accounts)market and divide themmoney

thetenancy by the to 34-1215. Ifentirety property pursuant §
characterized,interest from fundsthe cannot be the chancellor

34-1214,should divide all tointerest and dividends pursuant §
since all were earned subsequent marriage.to

Affirmed part,in reversed in and remanded.part,

Mayfield, JJ.,andCracraft concur as to II.part

Cooper, J., dissents toas II.part

J.,Jennings, as to I.dissents part

George Cracraft,K. theJudge, concurring. agreeI with
however,conclusions would,announced in the Imajority opinion.

itsamplify concluding to state more Iparagraph clearly what
understand our holding decision,to be. As I understand weour

that, consistent,determined in order to be we should adhere theto
traditional distinctions made between asheld tenantsproperty by
the Thus,entireties and all other estates. we hold that income
from marital and non-marital will be divided onproperty divorce
as marital property under the of 34-provisions Ark. Stat. Ann. §

1985).1214 (Supp. Income earned theduring marriage from
entireties will be treatedproperty the same as all other assets held
by the entireties and divided on indivorce accordance thewith
provisions of Ark. Stat. Ann. 1985).34-1215 (Supp.§

J.,Mayfield, joins in this concurrence.

Cooper,James R. dissenting inJudge, agreeI thepart. with
majority opinion However,as to the point.first I not agreedo with
the conclusionmajority that income earned from entireties

is toproperty be treated as are other assets held as tenants theby
entirety and divided Ark.under Ann.Stat. 34-1215 (Supp.§
1985).

v.Wagoner 82,In Wagoner, 294 Ark. 740 S.W.2d 915
(1987), the Arkansas Court dealt with incomeSupreme earned

theduring marriage on non-marital which wasproperty acquired
to the In the itssubsequent marriage. Wagoner, court explained

261,in Day,v. 281holding Day Ark. 663S.W.2d719(1984), and
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stated:

or otherearnings propertythis held that allDay, courtIn
marriage must besubsequent toby eachacquired spouse

onewithin of thefallingas unlesstreated marital property
268, 663 S.W.2d at281 Ark. atDay,statutory exceptions.

722.

84, majorityS.W.2d The cites294 Ark. at 740 at 916.Wagoner,
1985) whichin Ann. 34-1214 (Supp.no Ark. Stat.exception §

from underwould remove this of income inclusiontype §34-1214
that 34-The concludesproperty. majority simplyas marital §

governs.1215

dissent.I

Jennings, majorityE. TheJudge, dissenting. opinionJohn
first, heldjointlytwo that bankuponis based propositions:

are divorce under Ark. Stat. Ann.accounts divisible in §34-1215
and, second, her fundsseparatethat when a his orspouse deposits

account, strong giftheld a of arises.jointly presumptionin a bank
23in v. Ark.Lofton,For reasons in dissentexplained my Lofton

203, 745 I with both(1988), disagree proposi-S.W.2d 635App.
tions. The should affirmed.chancellor’s decision be

andv. Ronald Harold McCORKLEJohn F. MANUEL
ManuelKatherine Marie McCorkle

CA 87-321 749 S.W.2d 341

ofCourt of ArkansasAppeals
En Banc

4,delivered 1988Opinion May
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Stokes, P.A.,Brick & for appellant.

Hale, Fogleman & forRogers, appellees.

George Cracraft,K. John F. ManuelJudge. appeals
from an order of the Crittenden ProbateCounty grantingCourt
the petition of Ronald Harold McCorkle and Katherine Marie
McCorkle for the of twoadoption marriagechildren of the former
of John Manuel and Katherine McCorkle. He contends that the
court’s findings that his consent to the wasadoption requirednot
and that it was the best ofin interest the minors that bethey
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thebynot supportedMcCorkle areby Ronaldadopted appellee
disagree andevidence. We affirm.

for thesettled statutory provisionsIt is well that
Bemisand applied.of are to be construedstrictlyminorsadoption

IIare, 198, 718 Ark.(1986).481 Underv. 19 S.W.2dApp.Ark.
mayto a minor1985), a petitionStat. Ann. 56-206 (Supp. adopt§
thatthe unlessparents,not be without written consent ofgranted

in section. Arkansasconsent is not therequired subsequent
that consent1985)(Supp. providesStatutes Annotated 56-207§

aforis of a if thatrequired parent,not non-custodial parent
and withoutof failedperiod significantlyat least one hasyear,

asof the childjustifiable to for the care andprovide supportcause
or decree.lawrequired by judicial

thea child withoutseekingThe toparty adopt
convincingclear andconsent of a natural must prove byparent

to the child not continuedonlyevidence that failure supportthe
willful, intentional,it andfor at least but also that wasyearone

tojustifiablewithout one should not be permittedcause. Because
havea until on which it isright predicatedassert the facts

accrued, hismaythe loseone-year parentthe after whichperiod
the petitionto consent to must accrue beforeright adoptionthe

Dixon, 128,v. S.W.2dDixon 286 Ark. 689for is filed.adoption
98,Franklin, 747Ark. 733 S.W.2dDale v. 22(1985); App.556

justifiable cause”(1987). significantlyThe term without“failed
but denotestotallydoes not mean that the must have failedparent

v.a Bemisfailure that is and willful.meaningful, important,
Hare, supra.

his torightThe mere fact that a has forfeitedparent
to that thehave his consent an does not meanadoption required

be must further find fromgranted.must The trial courtadoption
in bestclear and evidence that the is theconvincing adoption

Hare, review,v. Oninterest of child. Bemis supra. appellatethe
if arejudge’s only theywe will reverse the trial determinations

of theclearly clearly againsterroneous or a preponderance
Dixon, Johnson, 10Ark. App.v. Brown v.supra;evidence. Dixon

110, P. 52(a).661 Ark. R. Civ.(1983);S.W.2d 443

itsThe that erred infirst contends the trial courtappellant
notthe wasfinding adoptionthat the consent toappellant’s
twohe to hissignificantlybecause had failedrequired support
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minor ofchildren without cause for a at leastjustifiable period
one doyear. agree.We not

and Katherine McCorkle were marriedAppellant appellee
1979, 1984,in separated late in the summer of and were divorced

11,1985,on a ofFebruary decree which awarded theby custody
$25.00minors to Mrs. McCorkle and ordered toappellant pay

week forper the of the two children. Mrs. McCorklesupport
that,testified from the date of their until after theseparation

6, 1986,forpetition of filedadoption Maythe children was on
$25.00aappellant paid total of for the of the children andsupport

givenhad athem book. She testified that when she andcoloring
sheappellant separated moneyhad no or to live and wasplace

forced to take her two to andchildren live with her mother sisters
until she obtained a forpublic grant children anddependent
public housing. During the period before she received these two
grants, she and the children were onforced to exist entirely money
and Food Stamps which her mother and sharedsister with her.

assistance,After she obtained welfare she was unable to even
furnish the housing provided gaveher. Her sister her two beds for

children,the and her mother agave her mattress and box spring
which she placed on the floor for her own use. She testified that
she and the funds,two children continued to live on welfarepublic
with no help from the until she obtained severalappellant, jobs
and then married the who has them sinceappellee, supported

18,their marriage on November 1985.

that,She stated although there was a brief atattempt
1984,reconciliation in the offall the did not thenappellant

furnish any support but forced her and the children to live on
welfare payments. The admitted that this was true.appellant
Mrs. McCorkle’s testimony as to the to which she and thepoverty
children were subjected for a in of yearexcess one wasperiod
amply corroborated the ofby testimony other witnesses.

that,Appellant testified although directed to make his
support court,payments through the ofregistry the he had made
his topayments Mrs. McCorkle directly but had no other ofproof
having that,done He event,so. further testified in his failureany
to thesupport children was not willful hebecause had injured
himself and had been unable to work as a drivertruck until after

However,the petition was filed in of 1986. hisMay employer
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and stated thatsuch annothing injurytestified that he knew of
weeklywas for at a substantialthere work available appellant

was alsohad it. Thereentire he wantedwage during periodthat if
that, 1986, order for visitationof the court’sFebruaryevidence in

driving“work schedule”be ofchangedhad to because appellant’s
1986,that, ofFebruaryinThere was further evidencetrucks.

supportin his child paymentswas found to be in arrearsappellant
1825.00, to$ and was a three-monthgiven periodin the amount of

Hearrearage.of thepartsee what he do about somepayingcould
andto had remarriedno this order. Hepayments pursuantmade

wife, child, a child ofhis her andfor newproviding supportwas
that marriage.

evidence, thatwe cannot concludeconflictingOn this
willfully,had significantly,the trial court’s thatfinding appellant

children for a periodfailed to hissupportand without justification
filing of the petitionone to the date of theyearin excess of prior

adoptionfor is erroneous.clearly

that, ifeven we concludenextAppellant contends
his failure to providethat his consent was not because ofrequired

children, intrial court erredfor the care and of thehissupport
tothe children befinding that it was in the best interest of

that, things beingallWe do not It has been statedadopted. agree.
all others. In thesewill a overparentthe law favor naturalequal,

cases, enhance­we materialhave that andrecognized temporal
lies,a childof the best interest ofments are not conclusive where

in a case. Considera­a which be consideredbut is fact may proper
moral, cultural, andfosteringbe to the ofgivention must also

Best interest doesas well as family relationships.valuesspiritual
life, and thosehigher parentsmean a station innecessarilynot

life, however orstyle poortheir in their own ofsupportwho child
humble, of parental privileges exceptshould not be deprived

191,Dietz,Bush 284 Ark.v.under circumstances.compelling
however,rule, is on thepremisedThis(1984).680 S.W.2d 704

care andcontributingis in fact to theassumption that the parent
thougheven hishis to the best of his abilitiesof childrensupport

meager.abilities be

are notrightsIt is that parentalwell settled
ofthesubject performanceones and are to faithfulproprietary

carea to forparentthe ofobligationsthe correlated duties and
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and the child. the ofprotect preferential rightThe law will protect
long dischargesa so as that these correlatedparent only parent

duties, and be thebeyondthis should not continuedpreference
ignoredwhere those duties and are or have beenpoint obligations

516, 606shifted to others. Watkins v. 270 Ark. S.W.2dDudgeon,
18, 582(Ark. McKee,78 1980); Pender v. 266 Ark. S.W.2dApp.

929 It(1979). has been stated that this for naturalpreference
isparents based on the will take care ofpresumption theythat

children,their bring them and treat withup themproperly,
affection,kindness and but when hasthat beenpresumption

thedissipated courts will interfere and the child where thoseplace
duties will be discharged andby willingsomeone more able to do

127,so. Loveless v. 278May, Ark. 644 S.W.2d (1983);261
Johnson,v.Brown supra.

It is impossible to carefully pointdefine that at which
the interests of a arechild best fostered by terminating existing
parental relationships creatingand new ones. Each case must be
determined on its own facts and For thispeculiar circumstances.
reason, our give greatcourts tovery wisely deference the superior

ofposition the trial court to. make that Indetermination. these
cases, a burdenheavy is on toplaced the trier-of-fact utilize to the
fullest extent his powers of in theperception evaluation of
witnesses, their testimony, and where interest of thethe child
actually lies. In no case does the superior position, ability,

and ofopportunity, insight the in observingtrial thejudge parties
carry greater weight than those cases involving minor children.

Watts,Watts v. 253,17 Ark. 707App. (1986).S.W.2d 111

Here, the chancellor found that the appellant unjusti­
failedfiably to discharge his duties of care and for thesesupport

Instead,children. he permitted them to be supported by private
and public and tocharity abjectexist in poverty deprivationand
until such time as the mother married a andperson ready, willing,
able care,to provide the support, and wereprotection they
entitled to time,receive. Since that the continued hisappellant
renunciation of obligationsthose to his children and was content
to let appellee Ronald McCorkle furnish the children with
comfortable housing, foodadequate clothing,and and those
additional necessities and apleasures oughtthat child to have. In
the home of the appellees, these children are secure and ade­

for.quately provided It is clear from the closingchancellor’s
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bestbearing on thethe factorsthat he did consider all ofremarks
that, consid-children, “havingconcludedof and heinterests the

case, ofall, feel is in the best interestsit is difficult but I itered it a
on review of theBased ouradoption.”thegrantthe children to

of therecord, to the superior positiondue deferencegivingand
determination, conclude thatwe cannotto make thatchancellor
erroneous.findings clearlyhis are

Affirmed.

Jennings JJ.,Cooper, dissent.Corbin, C.J., andand

Corbin, agreeI withJudge, dissenting.ChiefDonald L.
was notto the adoptionthe consentmajority appellant’sthat
cause tojustwithouthe failedrequired significantlybecause

courtHowever, do that the trialagreehis children. I notsupport
bestwas in the children’sfindingwas in that the adoptioncorrect

interest.

miserablyhas toThere is that failedappellantlittle dispute
thatappearshis children. On first blush itminorsupport

withoutof parentingseeks to theappellant accept privileges
so,with it. Even failure togoesthe thataccepting responsibility

through contemptaddressed proceed-is moresupport properly
Therights.ings parental primaryrather than termination of

interest of theis the bestadoptionconsideration in proceedings
See McKee v.ofchild not or thepunishment parent.reward

Bates, 51, (1983).10 661 S.W.2d 415App.Ark.

The before us is not a determination.custodymatter
Heis in the appellees.admits thatAppellant custody proper

with hisof his relationshipseeks to avoid terminationmerely
therelievingA of has the effect ofchildren. final decree adoption

allterminating legalall andrights relationshipnatural ofparent
naturalincluding parent.between the child and his relatives the

Kizer, 105, (1985).S.W.2d 548Irvan v. 286 Ark. 689

in case the extreme hostilityThe record this bears out
father. On at leastbetween the father and the naturaladoptive

occasion, withone was arrested in connectionadoptivethe father
becausean the two. There is little doubt thataltercation between
withdenied all contact hisof this will behostility, appellant

will not under-children. these childrenimportantly, youngMore
years,stand of forlegalities proceedings manythe the adoption
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but will soon that adoptivefind out their father can themprevent
from whenseeing theytheir father want.

stated,The in “Ifindingschancellor his am convinced that
there is a definite affection between Mr. Manuel and his children.
I have observed the children in the withcourtroom Mr.previously

recognizeManuel.... I a largethat these children come from
and there is a definite affection on the offamily all memberspart

of However,the infor these two children.” he held it to befamily
the children’s best interest to relationshipthem of thisdeprive
with their father. I agree.cannot have two weekendsThey spent
every month with the since andappellant at least twoseparation
weeks with him each summer. drives threeAppellant hours one
way to thempick so that time with him and heup they may spend
with them.

We have said on numerous thatoccasions the of thepurpose
statute allowing the father’s consent to be excused for failure to

is to asupport who,child with realprovide a father of oneinstead
conduct, See,by his has beproven byto a father blood alone. e.g.,

Hare,v. 198,Bemis 19 Ark. App. (1986).718 S.W.2d 481
Obviously, that is not the here.case The children will be deprived
of a with theirrelationship father which has been overdeveloping
their entire lives Furthermore,and should continue so.to do their

with theirrelationship paternal grandmother and half-sibling are
irrevocably terminated. The chancellor noted in his thatfindings
the case was a difficult one. Difficult cases should be inresolved
favor of the natural ourrelationship. Because has been topolicy
favor maintaining the natural when isrelationship adoption
sought against Ketchum,a v.natural parent’s protest, Lindsey 10

128,Ark. App. 661 (1983),S.W.2d 453 I would reverse the
granting of the forpetition under the inadoption circumstances
this case.

Cooper Jennings,and JJ., join in this dissent.
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Arkansasv. STATE ofEwillis TURNEREugene

749 S.W.2d 339CA CR 87-117

of of ArkansasAppealsCourt
En Banc

4,Maydelivered 1988Opinion
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Defender;Jr., Public Kenneth S.William R. Simpson,
Gould, Clinic, Rule LawUALR XVLegal by: Tommy Cooper,
Student, for appellant.

Clark, Gen., Franke,Steve Lee Asst.Att’y by: Taylor Att’y
Gen., for appellee.

Turner,Mayfield,Melvin wasJudge. Appellant, Ewillis
convicted of of apossession marijuana. He received suspended

$100.00 fine,sentence of 10 and a costs.days plus

The 1,1986,evidence shows onthat October two Little Rock
officers, vehicle,police inriding the same at a streetstopped

in male,intersection Little Rock and aobserved black with a
hand,brown sack in his in middle ofpaper standing the the street

flagging down cars. The officers testified that the man flagged
adown 1975 Ford LTD driven theby and leaned intoappellant

the driver’swindow and talked to the for 40driver 30 to seconds as
the officerspulled across the intersection. The officerssaid that as

car,drovethey up and,to manappellant’s upthe black looked
apparently upon seeing them the sackapproach, dropped paper
into car andappellant’s ran Theaway. quickly pickedappellant

the sack andup threw it out the window on the side ofpassenger
his car. One of the officers retrieved sackthe which contained
several ofplastic bags green matter that was latervegetative
analyzed in the state crime and belaboratory marijuana.found to

wasAppellant arrested and totaken the police department.

On theappeal, appellant the evidence wasargues
toinsufficient find him of a controlledguilty possession of

substance. Under 82-2617(c) 1985),Ark. Stat. Ann. it is(Supp.§
unlawful for aany possessto controlled substance unlessperson
the substance has been obtained from a validdirectly prescription
or as otherwiseexcept authorized by the Controlled Substances
Act. Possession as defined by §41-115(15)Ark. Stat. Ann. (Repl.
1977) dominion, control,means “to exercise actual or manage­
ment over a tangible object.” contends his fleeting,thatAppellant
brief contact with the formarijuana the ofexpress purpose
getting dominion,rid of it was the antithesis the of theof exercise
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Heto constitutecontrol, possession.management necessaryor
andmarijuanaa intent to possesshe never formedargues present

not to possessclearlycontact wasduringthat his interest the brief
the marijuana.

cases, judgetried abycriminal whetherOn inappeal
favorable to thein the mostlightor we review the evidencejury,

theto supportevidencestate and affirm if there is any substantial
175,State, 702 S.W.2d288 Ark.Lane v.judgment.trial court’s

58, 353State, S.W.2d15 Ark. 689App.806 Harris v.(1986);
force andis evidence of sufficientSubstantial evidence(1985).

awill, compelcertainty,character that it with reasonable
other, resorting to speculationone or the withoutwayconclusion

119,State, S.W.2d 748598Jones v. 269 Ark.or conjecture.
mind, beIntent, can seldom positivelya state of(1980). being

directothers, be shown byso it cannotordinarilyknown to
and circumstancesevidence, from the factsbut it be inferredmay

State, 457, 683Heard v. 284 Ark.the act involved.surrounding
232 (1985).S.W.2d

case, followingthe state-gaveIn the appellantthe present
he was arrested:ment to the whenpolice

Iatwriting my request.Detective is this statementGray
As I turnedat 27th and State.going mywas to see Uncle

me,Avenue, asked me if Idude andoff aWright stopped
But whenI didn’t there togo buy.wanted to buy any dope.

asked, trade anyto. Before we couldthe dude I decided
car, anda sack into myfor the the dude threwmoney dope,

sack out of mythe I threw theran off. When I saw police,
I don’tthethat werethey police.car. I knew automatically

was.know who the dude

State,v. 588the case of MoreauThe citesappellant
ofof a definitionfor its(Alaska 1978),P.2d 275 approval

control, andfleeting“athat would excludepossession passing
“ourHowever, also stated thatthat opinionin nature.”shadowy

seek tothose whodoes not insulate fromholding prosecution
arethediscovering policethatof contrabanddispose upon

case, waswe find thereIn our588 P.2d 286.approaching.”
thesitting jury,asjudge,substantial evidence from which the

withmarijuanaofthe sackupcould find that the appellant picked
control, over it.dominion, or managementthe intent to exercise
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Indeed, the to make theagreedadmitted that heappellant
andthe the car ran offpurchase but the seller threw sack into

before the He alsothey any dope.”“could trade formoney
marijuanatestified that he the containedwas sure” sack“pretty

and the hegaveadmitted in the statement he to that threwpolice
the out car he approaching.sack of the because saw the police

Affirmed.

Cooper, J., dissents.

Corbin, C.J., not participating.

Cooper,R. I IJudge, dissenting.James dissent because
believe there was thisinsufficient evidence of in case topossession

thesupport conviction. “Possession” is defined asappellant’s
control,detention and or the ormanual ideal ofcustody,“[t]he

anything may subjectwhich be the of for one’s use andproperty,
Dictionary 1979).. . Black’s Law 1047 ed.enjoyment. (5th.”

It has been held that criminal an drugof illicitpossession requires
more fleetingthan a and ofshadowy control a nature.passing
United States Landry, 1958);v. 257 F.2d Cir. v.(7th425 State
Williams, 650, 319211 (1982).Neb. N.W.2d 748 In the present
case, the act ofappellant’s which took the“possession,” form of

detention,ofdisposing marijuana,the was the antithesis of was
nature,both andfleeting in and was in noshadowy sense directed

obtainingat use and of the substance.enjoyment

I submit that the essential in this case is whether thequestion
control,appellant dominion,exercised management”“actual or

over marijuanathe he took to it.dispose of See Ark.stepsbefore
Stat. 41-115(15)Ann. 5881977);Moreau v.State, P.2d(Repl.§
275 (Alaska 1978). Neither the statement nor ofappellant’s any
the other evidence inpresented this case demonstrates such an

ofexercise anddominion control. Under different circumstances
it would be chargeludicrous to a with aofperson possession
controlled substance where the ofonly evidence waspossession
the immediate and ofunmistakeable unsolicited contra-disposal

case, however,band. In this the did state that heappellant
so,todecided the do Ipurchase marijuana when asked to and

stated,submit that his conviction was based on hisactually
Nevertheless,unconsummated intent to purchase. appellantthe

was not charged with or but rather withattempt,conspiracy
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actual agreeof 1do not that thepossession marijuana. appellant’s
admission of his intent to the is a circum-marijuanapurchase

conclude,stance from orwhich one could without speculation
conjecture, that he exercised dominion and control overactually
the contraband. I would reverse and dismiss.

McDANIEL BROTHERS CONSTRUCTION
COMPANY, Inc., and as A et al.Partnership,

v. SIMMONS FIRST BANK of Jonesboro

CA 87-306 S.W.2d 348749

Court of of ArkansasAppeals
Division II

11,delivered 1988Opinion May
15,[Rehearing denied June 1988.]
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Coleman, P.A.,Barron & KeithRandy Coleman and /.by:
forBillingsley, appellant.

Barrett, Deacon,Wheatley, Smith & for appellee.

George Cracraft,K. Con-Judge. McDaniel Brothers
Inc.,struction Brothers Com-Company, McDaniel Construction

pany, a and the frompartnership, partnersindividual appeal
$1,389,785.45judgments totaling rendered them in favoragainst

of Simmons Bank ofFirst Jonesboro. On theappeal, appellants
advance several for We find inpoints reversal. sufficient merit
appellants’ argument that the trial court erred in thefinding
doctrine of res to the to warrantjudicata caseinapplicable
reversal.

1983,Between of 1980 and ofApril February the appellants
in their various sixcapacities executed unsecured notes payable
to appellee’s 1983,Inpredecessor. of these were securedall notes
by the ofexecution second on ownedmortgages properties by
appellants and toleased the United States Postal Services located
in Counties,Pulaski Arkansas,and Mississippi and the Statesin
of Missouri and Alabama. Both each of theagreed thatparties
four second mortgages sixsecured all notes rather than any
particular one. The notes became in default. It wassubsequently
agreed that the law of andMissouri Alabama forprovided
nonjudicial foreclosure, to be followed suits forby deficiency
judgments. The in those states were under theproperties two sold

ofpowers mortgage,the but the were not sufficient toproceeds
provide funds for theapplication to those notes secured secondby
mortgages. No action for in eitherjudgment was takendeficiency
state.
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in both Pulaskibroughtthen foreclosure actionsAppellee
and allegedcounties. The in each case theMississippi complaint
execution of the the realsix notes and the execution ofsubsequent

judg-estate Neither formortgages. complaint prayed personal
bements on the notes but that the amount due on the notesonly

determined, foreclosed, and themortgagesthe lien of the be
to the indebtedness. The actions were removedproceeds applied

to the United States for District ofDistrict Court the Eastern
Arkansas because the a lessee of thewaspostal department

and a to the action.premises necessary party

decrees were entered in 1984 the federal districtSeparate by
court, which found the amounts due on the defaulted notes and
ordered the lands sold and the to the indebted-proceeds applied

No judgment againstness. was entered thepersonal appellants,
and the court retained to confirm the sales andjurisdiction only
order distribution of theagreed bythe It was all ofproceeds.

that wereparties the sales were confirmed and that the proceeds
dischargeto of the notes in full.inadequate any

22,1985,On August broughtthe this action in theappellee
circuit court of to recover aCraighead seeking judgmentCounty
for the The and answered inter-deficiency. appellants appeared

defenses,various the contention that theposing including present
action was barred of res and waiver.judicataunder the doctrines
The trial court entered an order in which it found that the

had failed in their burden of acts sufficient toappellants proving
make of its defensesany judgmentsand enteredapplicable
against the in the amount sued for on the notes. Weappellants
agree that the trial court erred in its as to the defense of resruling
judicata.

Our rule to the doctrine of res isapplicable judicata
Beck, 138,best in the of v. 221 Ark.perhaps stated case Eiermann

141, 388,252 S.W.2d 389 in the(1952), following language:

Our rescases do not draw a distinct line whichbeyond
and within which it does not.judicata invariably applies

The nature of that Thevery litigation impossible.makes
rule, however, seems to if forum thebe that the selected by

has of theplaintiff jurisdiction subject-the andperson
matter, same, ifand the in each instance are the andparties
claims been made out ofgrewthat were made or could have
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transaction, aggrievedof thedutythen it is thethe same
torights subjectin action allor to include oneparty parties

thusbrought,at the time suit wasdeterminationjudicial
litigation.multiplepreventing

res judicataofheld that the doctrineconsistentlyOur courts have
tried,been butto those issues which haveonly actuallynotapplies

which, beenhave and therefore should havealso to those could
determined in action.the one

Here, was the courtthe forum selected theby appellee
to fore­jurisdictionof which had notequity, undoubtedly only

but enter on the notes.mortgage judgmentclose the lien also to
The federal district court to which the action was removed

both issues in the samejurisdictionlikewise had to settle
case,in thisThat court had before it the notes sued onproceeding.
sold,them,determined the amount due on ordered the land

sale,confirmed the and the to the ofdischargeapplied proceeds
the indebtedness. The amount of to be awarded on thejudgment

thatadjudicatednotes was a matter which the court could have in
action. Further action is therefore that initialbyestopped
adjudication in the absence of facts and circumstances preserving
the issue for future litigation.

Co., 177In v. Missouri State InsurancePfeiffer Life
1013,Ark. (1928), recognized8 S.W.2d 505 our courtsupreme

that can that there will be nocompetent persons expressly agree
taken them at time. It has alsopersonal judgment against any

recognized reserve theagreementthat canparties by express
that,toright sue for a in anddeficiency subsequent proceedings

made,where such resagreementan has been the doctrine of
Steward,willjudicata not be Farrell v. 134 Ark. 605applied.

(mem.), (1918);204 S.W. 423 A. ArkansasHughes, Mortgages
405a (1930).§

Here, andthe trial court filed written of factfindings
conclusions of law in which it found that theexpressly appellee
had never to waive its to aagreed rightexpressly pursue

this is a to bedeficiencyjudgment. Although findingpermissible
evidence, ofmade on the it not of the issueconflicting does dispose

had inres In the court found that thejudicata. Pfeiffer, parties
fact made the would notagreement mortgageean thatexpress

It furthermortgagor.a thepursue deficiency judgment against
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found that an agreement rightthis was that the had a toparties
however,make. It is fromclear that that the failure toopinion,

the ofprove agreement changedexistence such an would not have
case,the result in as the court concluded:that

We think the agreement between the constituted aparties
the rightwaiver of personal judgment againstto a Mrs.

Pfeiffer. Appellee was entitled to have the ofquestion
of inpersonal liability originalMrs. Pfeiffer settled the

suit, and, itif were not settled was anby agreement,the it
case, settled,issue in could itthe and have been and is

therefore res judicata.

1018,177 atPfeiffer, Ark. 8 S.W.2d at added).507 (emphasis
We conclude thethat existence or of agreementnonexistence an

waive ato has no ondeficiencyjudgment effect the ofapplication
the doctrine of res forjudicata, the existence of such an
agreement is anmerely alternative basis for denying recovery.

Here, the trial court further found:

did for in in[Appellee] personam judgmentsnot thepray
judicial foreclosure in ofactions the State Arkansas and
the inpersonam judgmentissue of was not to thesubmitted
Court in either foreclosure action. The [appellants] ap-
proved the foreclosure decrees inwhich were remsolely

rights,foreclosure which established that the wereparties
reserving any rights that have had thethey may concerning
issue of the [appellants’] personal liabilities on under-the
lying debts.

We do not Toagree. the thecontrary, fromquoted language
would dictate an result. The notes securedopposite byPfeiffer

these mortgages action,were inintroduced the federal court. as
underlying debts secured the lien to beby sought foreclosed.
Judgment could have been sought and onrendered those notes in

and,the federal proceeding done,notthat beenhaving separatea
action to recover the is barreddeficiency agreementabsent an

the forpreserving litigation.issue future our ofFrom review the
record, we find no evidence which would sustain the required
finding that the hadparties expressly agreed that the issue be
preserved. The ofjudgment the trial court is therefore reversed
and the case dismissed.
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Jennings Cooper, JJ., agree.and

v. CITY OFR. JACKSONVILLELarry HIBBS

CA 87-365 350749 S.W.2d

ofCourt of ArkansasAppeals
Division II

11,Opinion delivered 1988May

Mitchell, Williams, Tucker, Wilson,&Selig Mike forby:
appellant.

Vaughan Bambury,and Keith andby: Robert E.Vaughan
forBambury, appellee.

Cooper,James R. Judge. R. aLarry appealsHibbs from
decision theof Pulaski affirmingCircuit Court a decisionCounty
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of the of Jacksonville Civil Service Commission. Hibbs wasCity
fired the Chief of Police from his as Assistant Policeby position

Commission,He Jacksonville Civil ServiceChief. to theappealed
hearingwhich conducted a after which it reinstated Hibbs to the

him to the rank of Hibbspolice but demoteddepartment captain.
Court,to the Pulaski Circuit which reviewedCountyappealed

the of before Civil Service Com-the thetranscript proceedings
that,mission and found while there were errorsprocedural

Commission,committed the the errors were notby prejudicial.
The court further found that the evidence the Commis-supported
sion’sdecision to Hibbs a lower rank and to him onreinstate at put
six months We affirm.probation.

On we must determine whether the Commis­appeal,
evidence,sion’s decision is substantial and insupported by

evidence,determining the of wesufficiency the review the
evidence and all reasonable in theinferences deducible therefrom
light most favorable to the v. Little Rock CivilBrileyappellee.

Commission, 394,Service 266 Ark. 583 (1979).S.W.2d 78

First, the claims that the Commission erredappellant
in him to address the him recitedrequiring allegations against as
in a termination letter from the Chief of Police before otherany

againstevidence him was Theproduced. argues thatappellant
the circuit court erred in that this was errone­finding procedure
ous but was nevertheless harmless and not to theprejudicial

asserts,The and theappellant. appellant agree,seems toappellee
that error is on Hanna Lumber Co.presumed prejudicial, relying

462,v. 265Neff, (1979),Ark. 579 S.W.2d 95 and Allen v.
Commission, 857,Arkansas State Highway 247 Ark. 448

However,S.W.2d 27(1969). it no longeris that error ispresumed
Co., Bonar, 461,prejudicial. HalseyJim Inc. v. 284 Ark. 683

Donoho, 150,S.W.2d 898 (1985); Donoho v. 22 Ark. 737App.
S.W.2d 162 See also Power(1987). McDonough Equipment,

Greenwood,Inc. v. (1984).464 U.S. 548 Unless the appellant
error,demonstrates we do not reverse.prejudice accompanying

Wallace, 589,Bank and Trust 721Peoples Co. v. 290 Ark.
S.W.2d (1986).659

The circuit court reviewed the of thetranscript pro­
ceedings before the Service Commission andJacksonville Civil

and,affirmed its decision. We have reviewed the intranscript
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of thereview, the decisionwe thatsayof that cannotlight
wasThereevidence.is not substantialsupported byCommission

absent,of Police waswhen the Chiefevidence that the appellant,
to lunchregardChief indirectives of thehad countermanded

theand had countermandedhours for and radiojailers operators
within the depart-rule violationregard inquiryChief with to a

wronglyhadthat the appellantment. There was also evidence
had been uncooper-information anddisseminated departmental

untruthful to his actions.regardative or with

a high-been terminated fromIn the hadsummary, appellant
forthe Jacksonville Policeranking Departmentwithposition

reinstatement, albeit at ainfractions but nevertheless wonalleged
Commission,rank, hearing.from Service after hislower the Civil

the Commission’sSince there is substantial evidence to support
shownthe errors have not beendecision and because procedural

to have the we affirm.prejudiced appellant,

Affirmed.

JJ.,Jennings, agree.Cracraft and

WOLD, ofDeborah Davis Administrator the Estate of
Davis,D. v. LIFE INSURANCEDavid Deceased
COMPANY OF ARKANSAS

CA 87-294 749 S.W.2d 346

Court of of ArkansasAppeals
Division II

11,delivered 1988Opinion May
8,[Rehearing denied June 1988.]
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Norton,Brockmann & for appellant.

Davidson, Horne & A Associ-Hollingsworth, Professional
ation, Roberts,Allan W. Horne and forby: appellee.Chet

Cooper,R. Judge.James In her as administratorcapacity
Davis,of the estate of David D. the in this civil caseappellant

an action benefits under abrought against the for deathappellee
life insurance After agroup juryissued thepolicy by appellee.

trial, the judge grantedtrial the motion for a directedappellee’s
decision,verdict. From that comes this appeal.

reversal,For the contends that a directed verdictappellant
was because there existed of material fact forimproper questions
the to decide. Wejury agree, and we reverse.

The record shows that the decedent was the owner of John
1982,Noah’s Restaurant. In he from atheprocured appellee

life insurancegroup coverage for himself and hispolicy providing
Under theemployees. terms of the as issued ingroup policy

1982, $10,000.00March the benefit for loss of life waspayable
for insureds less than of age; for insureds betweensixty-five years
the ofages and the death benefit was reduced tosixty-five seventy,
$5,000.00. 7,The decedent attained onage sixty-five January
1985, 2,1985,and died on June at agethe ofapproximate sixty-
five and one-half years.

27, 1982,On a wasSeptember “renewability endorsement”
executed, could,that theproviding at hispolicyholder option,
renew the policy at the conclusion of each ofyear coverage by

thepaying renewal The retained the topremiums. rightappellee
events,discontinue the the occurrence of butpolicy upon specified

was giveto therequired policyholder written notice of the date
whichupon discontinuance would become effective.

1, 1985,On March an amendment was attached to the policy
that lifeproviding insurance benefits would terminate ageat

sixty-five rather than at age seventy as stated in the issuedpolicy
in March 1982. The decedent was over at thealready sixty-five

amendment; however,time of the his name continued to appear
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notices,on his death thepremium and were untilpremiums paid
following June. The filed a claim for deathplaintiff subsequently

thebenefits which was denied the on the basis ofby appellee
March 1985 amendment.

im-The contends that the directed verdict wasappellant
because ofproper the March 1985 amendment was void for lack

consideration, and that issues of fact cover-concerningmaterial
age under the original of the insurance remainedprovisions policy
for the to Wejury agree.determine.

It is held that a endorsement to angenerally limiting
existing ofcontract insurance must bybe considera­supported
tion. See Southern Farm Bureau v.Casualty Insurance Co.

States,United (8th395 F.2d 176 Cir. v.1968); McBride
Sheridan, Rhodes,266 F. (W.D. 1967);314 Ark. M. 1Supp.

on Annotation,Couch Insurance 4:26 (Rev.2d ed. 1984);§
Rider, Indorsement,Consideration or Otherfor Modification of

Covered,Insurance toPolicy Risks 52 A.L.R. 2d 826Change
At(1957). trial there was evidence that the would haveappellee

cancelled the hadpolicy agreethe decedent failed to to the
endorsement terminating coverage ageat There wassixty-five.
also testimony showing that the intent to cancel underappellee’s
such circumstances was not to theexpressed andpolicyholder,
that us,no notice of cancellation was delivered. The issue before
therefore, is whether the insurer’s forbearance from cancelling
the policy was sufficient forconsideration the limiting endorse­
ment where the insurer’s intent to otherwise notcancel was
expressed.

Some courts have held that an uncommunicated intent
to cancel upon the ofpolicyholder’s limitingrefusal a endorse­
ment constitutes adequate forconsideration the endorsement.
See, e.g., Mathis,United States Fidelity and v.Guaranty Co. 236
So. (Miss. However,2d 730 1970). we think the rulebetter is that
the insurer’s intent to cancel must be in forcommunicated order
forbearance from aexercising right of cancellation to provide
consideration afor limiting endorsement. The reasoning behind
this rule was Eighththe in Southern Farmexpressed by Circuit

States,Bureau Casualty Insurance Co. v. United supra, a case
applying Arkansas law:

exercisingforbearance in a to cancel is notright[M]ere
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used as ancould bealwayssufficient consideration —this
occurred. If thewhen a lossafter-the-fact consideration

cancel, so state indesires to it shouldinsurance company
accordingly.clear terms and proceed

also, v. InsuranceSee United States National395 F.2d at 181.
Underwriter’s, 1967).Minn.(D.266 F. 636Supp.

case,in this theWe hold that under the evidence presented
of consideration andMarch 1985 amendment was void for want

renewal,forcethe terms of the remained inoriginal uponpolicy
Bureau, Short,Aetna Insurance Co.v.see Southern Farm supra;

Therefore,505, trial court(1916).124 Ark. 187 S.W. 657 the
directingerred in a verdict in favor of the appellee.

Reversed and remanded.

JJ.,Mayfield, agree.andCoulson

v. TRAVENOLHILL,Nola Neher Employee
LABORATORIES, INC. Employer

CA 87-367 748 S.W.2d 356

Court of of ArkansasAppeals
Division I

11,delivered 1988Opinion May
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forFrederick S. “Rick” Spencer, appellant.

Maurras, Jr.,Smith & forHarper, Young, by: Harper,Tom
appellee.

Coulson,Beth Judge.Gladden Ñola NeherAppellant,
Hill, inpointsraises four for reversal this from a decisionappeal
of the Arkansas Workers’ Commission denyingCompensation

find,her however,claim. We that the not filed in aappeal was
manner astimely required 11-9-711(b)Ark. Code Ann.by §

(1987), and we therefore it.dismiss

18,1987,On the Commission filedMay its opinion denying
appellant’s reconsideration,claim. afiled forAppellant petition

Commission,which the merit,”it to be “without denieddeclaring
1,on 20, 1987,July 1987. On July filed a notice ofappellant

withappeal the Commission. theAlthough document indicates
that the is fromappeal the decision of the denyingCommission

1,1987,onreconsideration substanceJuly the of her is inappeal
fact concerned with the 18,Commission’s opinion dated May
1987.

timeThe allotted for anfiling with this courtappeal
from a decision theby Commission is Ark.prescribed Codeby

|Ann. 11-9-711(b)(1) (1987):

A orcompensation order award of the Workers’
shallCompensation Commission become final unless a

the shall,toparty withindispute (30) days fromthirty
award,him ofreceipt the order ofby or file notice toappeal

the of Appeals,Court which is forumdesignated as the for
judicial review of those orders and awards.

Foods,In Tyson Inc., 161, 668Morrison v. 11 Ark. S.App. W.2d
47 (1984), we emphasized the of afinality Commission order in
the absence of an filed within also notedappeal thirty Wedays.
that the Commission has the to motionauthority consider a for

isrehearing which filed within forthe allowed anthirty days
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but we stressed a reconsider-appeal, “thefilingthat of motionfor
ation, or does not extend the time to the noticerehearing, file of

added.)appeal.” (Emphasis

The notice was not filed. The for reconsidera-timely petition
Inc.,Foods,not, establishes,tion did Morrison v. Tysonas supra,

extend the time allowed for a notice ofappellant filing appeal.

dismissed.Appeal

Corbin, C.J., Mayfield, J.,and agree.

R. v. STATE of ArkansasGarry WILLIAMS

CA CR 87-209 748 S.W.2d 355

Court of of ArkansasAppeals
Division I

11,delivered 1988Opinion May
1,[Rehearing denied June 1988.]

Hall, Jr.,John Wesley for appellant.

Clark, Gen.,Steve Att’y by: C. Kent Asst.Jollijf, Att’y
Gen., for appellee.

Coulson,Beth Gladden Judge. Appellant, Garry Ray
Williams, brings this appeal from his conviction for rape. Appel-
lant waived righthis to a andjury trial was tried before a circuit
judge, sitting without a On that hisjury. arguesappeal, appellant
conviction for is notrape sufficient evidence. We dosupported by
not reach the merits of that theargument because it is raised for
first time on appeal.
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were notThis court consider matters whichdoes not
State, 35,20 App.raised before the trial court. Dillard v. Ark.

Accordingly,723 S.W.2d is a we do(1987).373 This settled rule.
not ofargument,consider the theappellant’s judgmentand
circuit iscourt affirmed.

Affirmed.

Corbin, C.J., Mayfield, J.,and agree.

v. ofMichael J. FALLON STATE Arkansas

CA CR 87-243 749 S.W.2d 686

Court of Appeals of Arkansas
Division I

18,Opinion delivered 1988May

Jr., Defender,R. Simpson,William Public and Pa-Steff
dilla, Defender, III,Public ThomasDeputy by: B. Devine

Defender,PublicDeputy for appellant.
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Clark, Gen., Friedlander,Steve Att’y by: R.B. Solicitor
Gen., for appellee.

Corbin,Donald L. Judge.Chief This comes to usappeal
Court,from Pulaski Circuit First Division.County Appellant,

Fallon,Michael J. receivinghis conviction of theft andappeals by
the sentence therefor. We affirm.imposed

8,1986,A felony information was filed chargingSeptember
withappellant receiving,theft a violation of Ark. Code Ann.by §
(1987)5-36-106 Ark. Stat. Ann. 41-2206(formerly (Repl.§

1977)). 8,1987,A trial was held on June at which timejury the
wasappellant found as and was sentenced toguilty charged

fifteen in theyears Arkansas of Correction as anDepartment
conviction,habitual offender. From his comes this appeal.

reversal,As his foronly point asserts that the trialappellant
court erred when it denied motion for continuanceappellant’s
after he had dismissed his on ofattorney morningthe trial. We
disagree.

reversal,For State,relies onappellant Parker v. 18
252, Parker,Ark. App. 715 S.W.2d 210 (1986). In the court

stated that when a defendant a of counsel it isrequests change
forappropriate the trial court to treat the as a motion forrequest

258, 715continuance. Id. at S.W.2d at 213. While we thatagree
this law,is a proper statement of the the facts and circumstances
under which Parker was decided make it to the caseinapplicable
at bar.

Parker,In the defendant arequested change of counsel on
the morning court,of trial. The trial in thedenying gaverequest,
the defendant the ofoption going to trial with his retained counsel
or representing himself. There we held that did notappellant
express a clear intent to waive his right to counsel since he
“strenuously objected to himself andrepresenting choseonly
what he considered to be the least objectionable of two undesir-

259-60,able choices.” Id. at 715 S.W.2d at 214.

bar,inConversely, the case at did not aappellant request
change counsel, Parker,or substitution of as hewas done in
dismissed his appointed counsel and tosought himself.represent
At the pretrial trial,onhearing the of inmorning appellant,
making his stated:request,
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beenmonths I’vemention, last tenin theokay,I’d like to
hasone of themand eachDefendersPublicassigned three

State’sme from thedefendinginbeen more interested
view.ofmyof view than pointpoint

I would be betterI likethatIt’s for this reason feel
ofanydon’t feel like that. . Imyself.suited representing

me aswillingare to helpI’vetalked toPublic Defendersthe
here.on this caseI need to be helped

toright proceed proconstitutionalThe court noted that he had a
doing verythat so waswished, emphasizedse if he but repeatedly

to allowthe appellantto persuadeAfter severalrisky. attempts
asked,behalf, “Docourtto on his thethe defenderpublic appear

or do want to letyouyourselfwant to be dumb andyou represent
convicted, forand, a recordif you get preservethem represent you

“Represent myself.”appeal?” Appellant replied,

that appellantThe record the factsupportsrepeatedly
have counselwaived his torightandknowingly intelligently

him to appearon his behalf. The therefore allowedjudgeappear
se, the table with him forbut counsel to be seated atpro required

not chal-of this decision isassistance if needed. The propriety
onlenged appeal.

to himselfrepresentBecause appellant requested
counsel, the did not haverather than to secure substitute request

a At no time did appellantthe effect of a motion for continuance.
move or indicate in manner that the trialanyfor a continuance

wasargumentshould be It well settled that where anispostponed.
court, firstnot it cannot be raised for theto the trialpresented
State, 261,v. 15 Ark. 692 S.W.2dtime on Webber App.appeal.

We, therefore, affirm.(1985).255

Affirmed.

Mayfield JJ.,Coulson, agree.and
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v. STATE of ArkansasJoseph HANDY

CA CR 87-166 749 S.W.2d 683

Court of of ArkansasAppeals
Division II

18,delivered 1988Opinion May
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Walker, P.A., Walker,John John W. and James P.W. by:
Massie, for appellant.

Clark, Gen., Reeves,Steve Oían Asst.Att’y by: Att’yW.
Gen., for appellee.

George Cracraft, fromJudge.K. Joseph Handy appeals
his for which heconviction of the crimes of andkidnapping rape
received He that theconsecutive sentences. contendsten-year

and sentencedtrial court erred in him to be convictedpermitting
for both disagreeoffenses. We and affirm.

State,When viewed most to the the evidencefavorably
victim, herdiscloses that the a and two ofseventeen-year-old girl,

Therefriends went in a bauxite near Little Rock.swimming pit
As theencountered the who was known to them.they appellant,

automobile,victim and her infriends started to leave their
them,vehicle,in andappellant out front of thestepped stopped

the girlscame to the window and asked for a One ofup cigarette.
gave him a and he about the of thecigarette, speakersinquired

andautomobile’s stereo He then the doorsystem. opened jumped
victim,in the car. to stated his intentionAccording the appellant

in rathergirlsto have sexual intercourse with one or more of the
refused, carhe drove theterms. Whengraphic they hysterically

todown if one of them triedany escapea dirt road and stated that
girlswas one of thedriving, kepthe would kill the others. While he
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trying to the dooropen and the out sopush victim that she might
escape. She stated that appellant screaming “Ifkept you jump
out I’m to kill thegoing other ones.” After adriving for about
mile, car,theappellant stopped the victim down onto thepulled
ground, bottle,beat theher about head with a wine removed her
swimsuit, victim,and then her. Whileraped he was the theraping
other girlstwo Whenescaped. realized wereappellant they gone,
he took from theireverything and somepurses jewelry from inside

vehicle,the theand left scene.

The contends that he could not beappellant convicted
and sentenced for both rape and kidnapping because of the

offollowing provisions Ark. (1987)Code Ann. 5-1-110 (for­§
merly Ark. 1977)):Stat. Ann. 41-105 (Repl.§

(a) When the same of aconduct defendant may
establish the offense,commission of more than one the

bedefendant eachmay prosecuted for such offense. He
not, however, bemay convicted thanof more one offense if:

(1) other,offenseone is included in the as defined in
(b) section;subsection of this

* * *

(b) A defendant be convicted of onemay offense
included in another offense with he iswhich Ancharged.
offense is so included if:

(1) it is established theby of same or lessproof than all
of the elements to therequired establish commission of the

chargedoffense ....

The purpose of this statute is to allow a conviction of a lesser
included offense when the accused is not convicted of greaterthe
offense and to an accused fromprohibit being convicted of more
than one offense when the toproof establish the offenserequired
necessarily includes ofproof element ofevery another. We
conclude that neither isprovision here.applicable

Arkansas Code 5-14-103 (1987)Annotated (for­§
merly Ark. Stat. Ann. 41-1803 a1977)) that(Repl. provides§
person if he engagescommits inrape sexual intercourse or deviate
sexual with anotheractivity forcibleperson by compulsion.
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is viewed tofavorablywhen the evidence mostUnquestionably,
State,the occurred. Arkansas Codeit establishes that a rape

41-­Annotated Ark. Stat. Ann.(1987) (formerly5-11-102 §§
a1977)),1702 in thatpart, provides person(Repl. pertinent

if, consent,commits he restrains anotherwithoutkidnapping
withperson so as to interfere with his thesubstantially liberty

the ofpurpose committing facilitating anyof or commissionrape
other The could conclude that the didjuryfelony. easily appellant

facilitatinginterfere with the victim’s for the ofliberty purpose
the of nor is a lesserrapecommission Neitherrape. kidnapping

other,included of the involves elementsoffense as each separate
and offenseit is not to one in order to thenecessary prove prove

another. to commit wasAlthough appellant’s purpose rape
theelement of both and in of the manner inrape lightkidnapping

case,which itcharged necessaryhe was in this was not that the
have been all of berape provenconsummated or that its elements

Further,in order to the our court hasprove kidnapping. supreme
held on several ofoccasions that a be bothperson may convicted

State, 217,and See Hickerson v. 282 Ark.kidnapping rape. e.g.,
State,667 526, 609S.W.2d 271 Ark. S.W.2d(1984);654 Beed v.

State, 886,898 v.(1980); Conley 270 Ark. 607 S.W.2d 328
(1980).

do weNor conclude that the acts of the appellant
constituted continuous and areRape kidnappingone offense.
separate offenses. While it is that an astrue offense such rape

onnecessarily contemplates restrictions the victim’s whileliberty
the committed,crime beingis it is clear that a employswhorapist
more than the minimum restraint which ornecessarily normally

the crime of also ofaccompanies be convictedrape may kidnap­
State, State,ping. 50, 684Beed v. v.supra; 14 Ark.Hickey App.

S.W.2d 830 See also Ann.(1985). Commentary to Ark. Code §
5-11-102 (1987) Ark. Stat. Ann. 41-1702(formerly (Repl.§

State, 333, 681v.1977)). In Cook 284 (1984),Ark. S.W.2d 378
the court ofrecognized that it is the and nature thequality
restraint, duration,rather than the whetherthat determines a

sustained, that,cankidnapping charge be and where the restraint
substantial,is no minimum restraint is to effectlength of required

a conviction theof the action of thecharge. kidnapperWhere
confines his issubstantially victim in such a that madeway escape

difficult or thethe fact that restraint is ofimpossible, relatively
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brief duration does not remove it from the of ournecessarily scope
statute.

Here, there was evidence that the got into theappellant
car, stated his felonious and threatened thepurpose, girls on more
than one occasion death orwith serious ifphysical injury anyone

to before heattempted escape had thisaccomplished purpose.
There hewas evidence that drove the vehicle down a secluded
road for at least one mile before the act for whichaccomplishing

Cook,the restraint had been As the victim was forcedimposed. in
to theremain in car threats and was removed to anby area where

or detection was madeescape more difficult. She was struck
several times the aby with wine bottle beforeappellant she was
raped. We cannot conclude that the nature or ofduration the
restraint in ofwas not excess thatimposed normally incidental to
the crime of rape.

We find no error and affirm.

Cooper Jennings, JJ.,and agree.

McMULLAN,L.D. Dunn,E.L. andSmith Tom L. al.et
MOLNAIRD,v. Jack et al.

CA 87-358 749 S.W.2d 352

Court of of ArkansasAppeals
Division II

18,Opinion delivered May 1988
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Landers and forShepherd, appellants.

Law Ian W. Vickery, Ianby: W. forVickery,Offices of
appellees.

George Cracraft,K. McMullan,L.Judge. D. E. L.
Smith, and Tom L. Dunn from aappeal judgment entered against
them in the Union CircuitCounty Court themfinding liable for
civil damages for violations of the Act,Arkansas Securities Ark.
Code Ann. 23-42-101 (1987)etseq. (formerly Ark. Stat. Ann.§ §
67-1235 et seq. 1980)). We find(Repl. no error and affirm.

Arkansas Code Annotated 23-42-501 (1987) (for­§
Ark.merly Stat. Ann. 67-1241 (Repl. 1980)) provides that it is§

unlawful for any person to sell or offer to sell securities which have
not been inregistered accordance with the Act. Certificates of
interest or in oilparticipation leases are included in the legislative
definition of securities required to be registered under the Act.
Ark. Code Ann. 23-42-102(12) (1987) (formerly Ark. Stat.§
Ann. 67-1247(1) (Repl. 1980)). The§ Arkansas Securities Act
was passed primarily for the ofpurpose protecting members of
the public who might invest in offerings by of securi­promoters

Kane,ties. 949,Graham v. 264 Ark. 576 S.W.2d 711 (1979).
theUpon ofshowing a sale of a thesecurity, burden shifts to the

seller to show that the security was either registered or exempt
Act,from the or that the buyer is estopped from claiming civil

damages. Schultz & Watkins v. Rector-Phillips-Morse, 261
769,Ark. 552 S.W.2d 4 (1977).

Appellees brought this action alleging that appellants had
offered to and did sell and assign to them decimal interests in oil
leases at various locations. They also alleged that appellants had
failed to withcomply the registration of therequirements

Act,Securities and had exaggerated and misrepresented the
capabilities of the interests. forAppellees prayed judgment under
the civil liability provisions contained in Ark. Code Ann. 23-42-§
106 (1987) Ark. Stat.(formerly Ann. 67-1256 (Repl. 1980)).§
Appellants answered generalby denial and later filed an
amended answer claiming laches,the defenses of andestoppel,
waiver on the of thepart appellees.
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1986,17,On a forJuly appellees summaryfiled motion
judgment to which were attached ofportions pretrial depositions
and affidavits of each of the in which allseventeen appellees
averred that had from the those decimalthey acquired appellants
oil-lease ininterests set forth the for the considerationcomplaint
stated in the also averred that were notcomplaint. Appellees they
knowledgeable or in wereexperienced gasoil and ventures and

evaluatingof the merits orincapable risks of these ventures. They
further stated that none of them engagedwere in the oil business
or intrained of the facets ofany the vocation of andproducing

forexploring petroleum It was averred that the inter-products.
ests sold to the wereappellees registerednot in accordance with

8,1986,the Act. On August appellants filed a in whichresponse
deniedthey the allegations made in the motion. No supporting

documents were attached to that response.

15, 1986,On October a was on thehearing held motion for
summary judgment. Prior to hearing,the of theday appellants
had filed no counter-affidavits or other documents. At the
hearing, appellants tendered an amended to which wereresponse
attached documents which contendthey were tocontradictory
those accompanying the motion for judgment andsummary
would establish of fact. Thequestions trial court ruled that the
amended and itsresponse documents weresupporting untimely
filed and would not be considered on the issue of Theliability.
court then announced that were entitled toappellees summary
judgment on the issue of but thatliability, it would allow
additional totestimony be taken on damages.the issue of

A hearing was then held on the issue of at thedamages
conclusion of which asked forappellants grantedand were the
right to offer additional rebuttal evidence as damages,to and a
second washearing scheduled theby Althoughcourt. at both of
these hearings appellants to introduce evidence as toattempted
their the courtliability, ruled in each instance that all further
testimony was limited to the issue of as thedamages issue of

had beenliability summarily determined at the initial onhearing
uncontradicted affidavits.

\

contend onAppellants that the trial court erred inappeal
finding that there was no material fact to be determineddisputed
on the issue of and in that theliability entering findinga
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damageswere liable for civil underappellants the Securities Act.
theThey argue findingfurther that court erred in its of the

of We finddamages.amount no error and affirm.

judgment governedMotions for aresummary by
Procedure,Rule of the Rules of which56 Arkansas Civil provides

a ifjudgmentthat such be entered themay pleadings, depositions,
answers, file,and on ininterrogatories, admissions addition to
affidavits, if that is no issueany, genuineshow there as to a
material fact and the is to amoving judgmentthat entitledparty

of 56(c)as a matter law. Rule that aprovides summary judgment,
character,ininterlocutory be entered on the issue ofmay liability

alone even if there genuineremains a issue of fact as to the
ofamount damages. Summary judgment is an extreme remedy

which should be allowed when it is clear there isonly that no
genuine issue of and movingfact the is entitled toparty a

Inc.,v.judgment as a matter of law. Johnson Stuckey Spear,and
33,66511Ark. App. S.W.2d 904 (1984). Although affidavits and

documents in of motions forsupport judgment aresummary
againstconstrued the oncemoving a facieparty, prima showing

of made,entitlement to issummary judgment the responding
party must discard ofshielding allegationsthe cloak formal and
meet with to aproof proof by showing genuinea issue as material

Inc.,v. 474,fact. Pruitt Cargill, 284 Ark. 683 S.W.2d 906
World,(1985); v.Hughes Western Inc. Westmoor Manufactur­

Co., 300,ing 269 Ark. 601 S.W.2d 826 (1980).

contendAppellants that did controvert thethey
prima facie theshowing byof documents toappellees attaching
their amended response theywhich claim contradicted the
supporting documents of the That must failappellees. argument
for two reasons. The documents attached to amended re­the

were notsponse abstracted and we not knowdo their content even
thethough do refer themappellants argument.to in their

State, 1,Kitchens v. 271 Ark. (1980).607 S.W.2d 345 Of
concern, however, isprimary the fact that the andresponse

attachments were filed.untimely 56(c)Rule that when arequires
motionproper for hassummary judgment been filed the adverse

must, toparty prior daythe serve affidavits.hearing, opposingof
Here, the affidavits whichon the would were notappellants rely
filed the onuntil the forhearing motion wassummary judgment
in progress. affidavits on theOpposing hearingfiled date of are
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56(c)and run the of Rule asuntimely afoul of express provisions
aswell the trial inherent proceedingscourt’s to controlpower

before it. Such and not be consideredaffidavits documents need
Menard, Cir.(5th 1977).the 559 F.2dcourt. See Jones v. 1282by

that the record containsargue testimonyAppellants
and that several of thepleadings alleging appellees actively

andsolicited other to invest in the securities that theappellees
information was received one from another ratherby appellee
than from toThe referred to beappellants. testimony appears

to or orethat which was attached the takenuntimely response
tenus at the on the ofsubsequent hearings damages.question
Rule 56 does not supplementation oral of thepermit by testimony

todepositions, answers admissions onpleadings, interrogatories,
file, and affidavits infiled whetherconsidering summary judg­
ment is We therefore oralappropriate. disregard the testimony

Credit,thisfor Ward v. 274purpose. and Co. Ark.Montgomery
66, 164,621 S.W.2d 855 Sikes v. 263 Ark. 563(1981); Segers,
S.W.2d 441 Furniture Power(1978); Dixie Co. v. Arkansas &

Co., 160, 718Light 19Ark. S.W.2dApp. (1986). Appellants120
us,do not out ourpoint to and examination the record does notof

disclose, that the to which were filed in thedepositions referthey
case prior to the onhearing the motion.

Appellants next contend that the of wasdamagesamount
disputed and therefore How-summary judgment improper.was
ever, above,as noted Rule that a56(c)provides summary judg-
ment, character,in on theinterlocutory may be rendered issue of

alone,liability even if there is an issue of to thefact as amount of
damages.

Appellants argue that the case been set forfinally juryhad
that,trial toprior hearingsthe two on evendamages and if the

hadcourt determined that should be issuedsummary judgment
on aliability, trial on the issue of should have beenjury damages
held.

When the court hearingtrial rescheduled the without
jury,a there was no and the andprotest appellants appeared

their to the a Thepresented sitting jury.evidence court without
issue of the right to trial was not raised in the trial courtby jury

willand not be on of aconsidered in the absence validappeal
objection the thebeing made to action of the court at time.
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Affirmed.

Cooper Jennings, JJ.,and agree.

DEVELOPMENT,MIDLAND and Marvin StrangeINC.
v. TRUSS,PINE INC.

CA 87-435 750 S.W.2d 62

Court of Appeals of Arkansas
Division II

25,delivered 1988Opinion May
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Boyer, appellants.Ronald L.Boyer, by:Croxton & for

Halbrook, Slinkard,P.A., forHoward L.by:Slinkard &
appellee.

Corbin, comes to usChief ThisJudge. appealDonald L.
Devel-Midlandfrom Benton Circuit Court.County Appellants,

MarvinMidland) Strange, appealInc. and(hereinafteropment,
third partyorder their counterclaim anddismissingfrom an

We affirm.complaint, respectively.

1985, ordersent aIn of MidlandAugust appellant purchase
of,deliveryto for 80 trusses. receivedAppellantappellee pitch

contract. Thereaf-conformingand the trusses as to theaccepted
ter, in therefused to make paymentMidland failed andappellant

$4,129.22. instituted suit for recov-contract amount of Appellee
counterclaimof the Midland filed aery purchase price. Appellant

The court dismissedand filed a thirdStrange party complaint.
in favor ofjudgment appellee.both claims and entered summary

From the comes this appeal.dismissal

reversal, (1)raise the following questions:For appellants
well asAct set-off asWingoWhether the effect of the prohibits

tobreaching partyrescission restitution failure of theuponand
the Uniformin accordance withconforming goodsprovide

4-Code, 2, Ark. Code Ann.Article as codified byCommercial §§
4-2-725; Strange could(2) whether Marvinthrough2-101

forth insetrequirementsintervene and if his intervention met the
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Procedure,Arkansas of beRules Civil Rule 24. Their willpoints
addressed in order.

First, argues its toappellant Midland that failureessentially
with Ark. Code Ann. 4-27-104comply (1987) does not prohibit§

rescission, restitution,it from a andsetting up includingdefense
set-off based a transaction between theupon prior parties.

The pertinent Wingoof the asprovision providesAct
follows:

As an additional penalty, any foreign corporation
which fails or to its ofrefuses file articles orincorporation
certificate as aforesaid thecannot make contract inany
state which can be byenforced it either in law or equity,
and the with ofcompliance provisionsthe this section after
the anydate of such contract or isanyafter suit instituted
thereon shall in no validate the contract.way

Ark. Code Ann. 4-27-104(c) (1987) Ark. Stat. Ann.(formerly§
64-1202 1980)).(Repl.§

Midland,There is no thatdispute appellant foreigna
corporation, was not doauthorized to business in Arkansas for
failure to withcomply filingthe of therequirements Wingo Act.
Nor does Midland thatdispute conforming goodsit received for

asserts,which it to however,refused make payment. Appellant
that isit not toattempting enforce a itarguescontract. It that
therefore should have tobeen allowed as a defense in athatset-up
previous transaction it paid appellee goodsfor which were
rejected and returned allegedto due toappellee non-conformities
for which no substitute goods nor reimbursement beenhad made.

effect,In isappellant toseeking recover restitution on a prior
transaction and have it set-off against the amount thisfor which
suit was brought.

The Arkansas Supreme recognizedCourt has that:

The test to determine whether the tois entitledplaintiff
this, not,recover in an action like or is his toability

establish his case anywithout aid from the illegal transac-
tion. If righthis to recover thedepends on contract which is

statute,prohibited by and that necessarilycontract must
case,be toproved make out his there can be no recovery.
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v. Ark.Inc.Sprayers,Ark. Div. AerialCurreyAirmotive of
Sales, 354,Inc., (1960)232 335 S.W.2d 813Aviation Ark.

Co.,v. 165Power & Co. Gus BlassService(quoting Republic
163,Ark. S.W. 785 (1924)).263

reason, violation ofFor this inforeign corporations operating
the to recover in Arkansas basedWingo Act have been allowed

useas which do not ofupon theories such quasi-contract, require
See, Dews v.e.g.,the contract their case.unenforceable to prove

Ind., Inc., 532, (1986).708 S.W.2dHalliburton 288 Ark. 67

However, are theupondefenses basedappellant’s
CommercialUniform ofregarding goodsCode the saleprovisions

(1987)codified at Code Ann. 4-2-725throughArk. 4-2-101§§
(Add.Stat.(formerly throughArk. Ann. 85-2-101 85-2-725§§

for of1961)). goods.The contracts the salegovernsUCC
that in the transaction were non­Appellant alleged goods prior

conform contract are inconforming. theyGoods to the when
accordance the under the Ark. Codeobligationswith contract.
Ann. 4-2-106(2) (1987) Ark. 85-2-­(formerly Stat. Ann.§ §

non-conformance,106(2) (Add. 1961)). Therefore, to prove any
Midland have to obligationswould the of the contract andprove
that goodsthe were not in accordance therewith. The ofproving
the contract would be unavoidable and would therefore be
prohibited, even though intended for defensiveonly purposes.
Had Midland insought enforcement on a notequity theory

contract,dependent the wouldupon we have a different issue
before us. We cannot the trial court erred insay dismissing
Midland’s counterclaim for set-off when nothey theorypresented
to the didcourt which not involveunavoidably the unenforceable
contract.

secondAppellant’s point arguesfor reversal thatessentially
appellant, Midland,Strange,Marvin of havepresident should
been allowed to intervene in the of matter ofcause action as a
right isbecause he a third to theparty beneficiary unenforceable
contract as owner of the allegedin which theapartment complex

trusses werenon-conforming to be incorporated.

Arkansas Rules of Civil Procedure 24 thegoverns
matter of intervention in a civil cause of action and forprovides
both asintervention a matter of and intervention.right permissive
Intervention as a v.matter cannot be denied. Schachtrightof



136

However, this ruleGarner, 45, 661 (1983).Ark. S.W.2d 361281
unless the applicationabsolute to intervenegive rightdoes not an

See, Bank Quit­with the procedural requirements.complies of
53, 603 would(1980).450 Wev. 270 Ark. S.W.2dman Phillips,

motion was notStrange’s properlyfirst out thatpoint appellant
and counter-titled complaintsubmitted as it was third-party

However, filed-andif motion had been properlyclaim. even the
titled, the standardsinterpretingit would fail under the case law
for matter of right.intervention as a

Products, Bank, 278CityIn Inc. v.Billabong Orange
206, 644 court enunciated(1983),Ark. S.W.2d 594 the supreme

as a matterthree an must meet torequirements applicant prevail
in the matterright: (1) recognized subjectof that he has a interest

mightof the that his interest belitigation, (2) impairedprimary
suit, is not(3)the of the and that his interestby disposition

208,at 644Id.existingadequately represented by parties.
S.W.2d at 595.

StrangeAs was true in has notBillabong, appellant
claimed a sufficient interest to the transaction which isrelating

suit,the claimssubject of this or the transaction which Midland
entitles them to Nor will his interest be theimpaired bya set-off.

of if the onedisposition litigation. “Generally, seekingthe current
rightintervention will be left with his to his ownpursue indepen­

dent the of theagainst regardlessthe of outcomeremedy parties,
case, needs bythen he has no interest thatpending protecting

208-09,644 Strange,intervention of Id. at S.W.2d at 595.right.”
as Midland if theagainstowner of the has acomplex, remedy

is not The fact that he wouldapartment complex completed.
desire not to an action a of which he ispursue against corporation

is as apresident an insufficient reason to allow intervention
best,matter right.of Therefore at would have beenappellant

allowed to intervene in the discretion. The courtonly court’s
subterfugefound that the intervention was a to avoidattempted

wasWingo findingof the Act. We cannot that hisapplication say
therefore, abuse his discretion inclearly erroneous and he did not

to intervene.denying Strange’sappellant attempt

Affirmed.

Coulson, JJ.,and agree.Cracraft
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Hendrix LUCYv. DorisDonnie Glen HENDRIX

66CA 87-357 750 S.W.2d

Court of of ArkansasAppeals
IIDivision

25, 1988deliveredOpinion May

Don G. forGillaspie, appellant.

Vittitow,Robert C. for appellee.

Cooper,James R. Judge. The in this divorce caseappellee
thepetitioned chancellor to cite the for forappellant contempt

failure to make mortgage as thepayments required by parties’
settlementproperty agreement. byThe appellant responded

fire,asserting that the and theproperty had been destroyed by
mortgage in full out of the fire In anpaid insurance proceeds.

22,1987,order dated June the chancellor found that the parties’
intent in entering into the was that the shouldagreement appellee
receive from the the of the balance owed onappellant equivalent
the house at the date of the whether directagreement, by
payments on the or to the Frommortgage by payments appellee.

decision,that comes this appeal.

reversal,For the chancellorcontends that theappellant
erred in that the the wouldfinding intended thatparties appellant

mortgagecontinue to make to the even if thepayments appellee
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in We find nohad been full out of fire insurancepaid proceeds.
error, and we affirm.

were divorced on Novem-partiesThe that therecord shows
5,ber 1979. The theirincorporated propertydivorce decree

23, Theagreement agreementsettlement dated October 1979.
the on therequired mortgageto theappellant pay payments

full, amarital home until the balance was in and to executepaid
deed in to thequitclaim his interest theconveying property

full. an orderappellee mortgageof the in Inupon payment
decree, 8, 1982,the the chancellorclarifying entered on March

construed the title in the as ofagreement vestingas appellee
6, 1979,November to the indebtedness onsubject only existing

order,the home on that date. No was thisappeal brought from
and it became final.

In 1982 the sold the house to Clarence Hicks.May appellee
Hicks;The sale was in the form of a toten-year duringlease the

$25,000.00ten-year Hicks was to consideration forperiod, pay
lease,the and was given the of the foroption purchasing property

one dollar after payment of the total lease amount. Hicks was
to insure therequired during the leaseproperty period.

The burned inproperty November 1986. Insurance proceeds
$33,464.00of were to the the thepaid jointly appellant, appellee,

bank,mortgagee mortgageeHicks. The was in full frompaidand
$7,008.40.the insurance proceeds, receiving It was stipulated

$18,000.00that the received from theappellee approximately
home,sale of the and that the made theappellant mortgage

1986,payments therequired by agreement until November when
the burned.property

The issue before isonly us whether the chancellor erred
in holding that it was the intent the shouldparties’ that appellee
receive from the theappellant mortgageamount due on the as of
the date of the agreement, whether by mortgageon thepayments
or by payments to the We cannot it wasappellee. say clearly
erroneous to hold that the of the to thelanguage agreement effect
that $the appellant would make the house of 142.00 perpayments
month until the balance was in full reflected an intention thatpaid
the appellant should the so thepay mortgage payments that

would receive See Jones v.appellee the entire in the home.equity
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Jones, Therefore,296, (1963).236 Ark. 365 S.W.2d 716 the
waschancellor not in thisclearly wrong finding that intention

would be frustrated if the was toappellant’s duty to construedpay
uponterminate of the the of anpayment mortgage proceedsfrom

error,insurance the not We findpolicy appellant procure.did no
and we affirm.

Affirmed.

JJ.,Jennings,andCracraft agree.

Daniel D. PARKS v.D. STATEDanny Parksa/k/a
of Arkansas

CA CR 87-228 750 65S.W.2d

ofCourt ofAppeals Arkansas
Division I

25,Opinion delivered May 1988
29,[Rehearing denied June 1988.]
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Bennett,Stephen for appellant.

Clark, Gen.,Steve KentAtt’y by: Jolliff, Att’yC. Asst.
Gen., for appellee.

Jennings,John E. DanielJudge. Parks was convicted aby
of theft of leasedjury in violation of Ark. Stat.personal property

Ann. 41-2209 & 1985)1977 and was fined(Repl. Supp.§
$7,500.00. On Parks that the trial court erred inappeal, argues
refusing to instruct the affirmative defensejury providedonjthe
for in Ark. 41-2209(e)Stat. Ann. We find no1977).(Repl.§
error and affirm. |

18, 1985,On October Parks leased a 1985 Cadillac El
Dorado from Brent oneTyrell. The lease foryear provided

$800.00.monthly payments of Parks made no on thepayment
and,lease 1986,after 1985 in approximately ofApril Tyrell

swore out a warrant and Pafks was arrested. The car was
recovered and Tyrell obtained a civil judgmentsubsequently
against Parks. |

offered,Parks and the judge refused to agive,trial jury
instruction which tracks the oflanguage Ark. Stat. Ann. 41-§
2209(e). That statute provides:

The factorsfollowing shall constitute an affirmative de-
fense to for theprosecution theft: That lessee accurately
stated rental,his name and address at the time of the that
the lessee’sfailure to return the item at the dateexpiration
of the lawful,rental contract was that the lessee failed to
receive the lessor’s notice and the lessee re-personally
turned the personal to the owner or lessor withinproperty
forty-eight (48) hours of the commencement of prosecu-
tion, together with forany charges the overdue andperiod
the value of damages to the ifpersonal any.property,
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that if there is evidenceAppellant correctly argues any
to givingthe of his instruction it was error refuse to dosupport to

State, 52,so. See Hall v. 286 Ark. (1985).689 S.W.2d 524 The
converse of the is true: there is no error in theproposition equally
refusal to angive instruction where there is no evidence to support

State,the giving 29,of v.that instruction. Couch 274 Ark. 621
S.W.2d (1981).694

The statute that all of the listedclearly contemplates
factors must be in order topresent establish an affirmative

Here,defense. there was evidence that Parks statedaccurately
his name and address at the time of the rental and there was some
evidence that he failed to receive the lessor’s notice personally.

record, however,The is devoid ofentirely evidence that Parks
ever topaid Tyrell “any charges for the overdue or “theperiod”
value of damages to the personal Because there wasproperty.” no
evidence as to this defense,element of the statutory affirmative
the court did not err in torefusing give the instruction.requested

Affirmed.

Cooper Mayfield, JJ.,and agree.
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COMPANYBELL TELEPHONESOUTHWESTERN
SERVICE COMMISSIONARKANSAS PUBLICv.

8751 S.W.2dCA 87-202

of of Arkansas.Court Appeals
En Banc

1,June 1988deliveredOpinion

Wann; D. Dupre;DurwardGarryRichard C. Hart S.grove;
Clark,& Herschelby:andPayne, Friday, EldredgeT. Michael

Broadwater,and forFriday appellant.Jeff
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McCulloch, forLee appellee.

17, 1986,Corbin, Judge.Chief On DecemberDonald L.
a decision of the Arkansasthis court reversed and remanded

the Commission’s incon­Public Service Commission because of
(ITC)sistent treatment investment tax credits and accumu­of

of(ADIT)lated deferred income taxes in its calculation appel­
Bell Tel. v. Arkansaslant’s cost of Southwestern Co.capital.

322, 720Comm’n, (1986).Pub. Serv. 19 S.W.2d 924App.Ark.
17, 1987,On March a was held the Commissionhearing by

remand,to our after which the apursuant Commission adopted
capital structure calculation which resulted a reduction ofin

rate of return to 9.71 %. Theappellant’s from 9.76% Commis-
sion’s action thus reduced Bell’snet annual revenue requirement
by $736,000.00, fromapproximately which Bell We findappeals.
no error affirm.and

contends that theAppellant treatment of ITC andappellee’s
ADIT on remand is contrary to our earlier South-directives in

Bell,western wewhere ordered the toCommission recalculate
return,the appellant’s rate of toappropriate andgive proper

consistent consideration to Investment Tax Accumu-andCredits
Taxes,lated Deferred Income and to the methodologyapply

There,selected in a consistent manner. we held the ofuse total
company ITC and ADIT (along with andtotal-company equity

which,debt apparently, are not of asusceptible calculation on
jurisdictional inbasis) a capital structure calculation which
included Arkansas-only customer was inconsistentdeposits and

This court’simproper. opinion directed the Commissionplainly
to recalculate appellant’s rate of return to consistentlyand apply
the methodology selected.

remand,After total-company funding were usedsources
throughout appellant’s structurecapital Appellant,calculation.
however, withdisagrees the use of total amounts tocompany
derive an allowable rate of return for its rateArkansas base.
Instead, ITC, ADIT,it urges that and customer attribu-deposits
table to Arkansas only should be and inseparated used the

hand,calculation. The on the other that useappellee, contends its
of total company amounts the cost ofthroughout capital calcula-
tion complies with this Wecourt’s directive of consistency. agree
with the The for inappellee. primary basis reversal that case was
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whileon the one handcustomerusing Arkansas-only deposits
calculation,sameITC ADIT in theusing total andcompany

asidentifiablereadilythe fact that ITC and ADIT were asdespite
to as customerorigintheir were deposits.

itschoosingdiscretion inCommission has wideThe
to wedo not advise the Commissionregulation,rate andapproach

weiffindings Onlyas to how to its or exercise its discretion.make
byto befindings unsupportedfind of the Commissionthe
itshas abusedsubstantial evidence or the Commissionthat

v. HopeFederal Power Comm’ndiscretion we reverse.may
Co., General Co. the(1944);Gas 320 591 Tel.Natural U.S. of

Comm’n, 73, 74423 Ark. App.Arkansas Pub. Serv.Southwest v.
Pub. Serv.S.W.2d Walnut Hill Tel. Co. v. Arkansas(1988);392

259,Comm’n, The Public(1986).17 Ark. 709 S.W.2d 96App.
free, its statutoryService is within the strictures ofCommission

which bemaytoauthority, adjustmentsthe pragmaticmake
has anutilityNo publiccalled for by particular circumstances.

return, andor ofrightabsolute to method of valuation rateany
rate regulation.the PSC has wide todiscretion in its approach

theThis the method used bycourt is not withgenerally concerned
as Commission’sCommission in rates as thecalculating long

reached,action is It is the resultbased on substantial evidence.
used, If theand method which controls.the primarilynot

substantial evidence andbyCommission’s is supporteddecision
unreasonable,unjust,the total effect of the rate order is not

South­terminates.judicialunlawful or discriminatory, inquiry
Bell, 327, 927; South­western 19 Ark. at 720 atApp. S.W.2d

Comm’n,western v. Pub. Serv. 18 Ark.Bell Tel. Co. Arkansas
260, Tel.,Hill 17 Ark.(1986);715 S.W.2d 451 WalnutApp.

265,at 709 S.W.2d at 99.App.

(1987)Arkansas Code Section 23-2-423 definesAnnotated
our of review:scope

facts,as to the if(3) findingThe of the commission
evidence, shall beby substantialsupported

conclusive.

to(4) The review shall not be extended further than
findingsdetermine whether the commission’s

evidence andare substantialsupported by
has regularly pursuedwhether the commission
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its a determination ofauthority, including
order or under reviewwhether the decision

violated of the under theany right petitioner
or oflaws Constitution of the United States or

the State of Arkansas.

Appellant’s throughallowable rate of return was derived
what is called the of An“weighted cost capital” approach.
application of this method involves thethe accumulation of

ofsources funds aavailable to thecompany, a derivation of costs
(i.e.,associated therewith interest dividendcharges, expenses,

etc.), and a calculation of fundingthe relative of eachproportions
source to the derived,total. The “weighted” cost of iscapital then
and that figure becomes the allowed rate of on ratereturn base
which the iscompany permitted the to itsearn onopportunity
investment. The structure thecapital Commissionadopted by
from which ofrate inappellant’s return was derived this case is as
follows:

Component Proportion WeightedCost Cost

Long-term debt .3482 .0938 .0327

Short-term debt .0209 .1044 .0022

Common equity .4588 .1350 .0619

Customer deposits .0049 .0635 .0003

ADIT .1663 -0- -0-

ITC .0009 -0- -0-

WEIGHTED OFCOST CAPITAL .0971

The above figures and costs are those to theattributable entire
company’s1 capital structure.

The appellant claims that the Commission’s action in this
case runs afoul of itsomething calls “Theoreticallythe
Equivalent Rule.” Bell, 324,In Southwestern 19 atArk. App.
720 925,S.W.2d at we discussed the of theoreticalconcept

1 Arkansas, Kansas, Oklahoma,Besides Southwestern Bell serves andTexas
Missouri, operations subject regulation.and also has interstate to federal
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“rule,” butof an intractablenot from theequivalence, standpoint
stated:rather from the of observation. Weposture

ADIT’s can andthat ITC’s andagreeBoth parties
one of twotreatment in eithergiven regulatorybeshould

a from(1)methods: deduction“theoretically equivalent”
base, cost ofrate or inclusion in the(2) company’s capital

The secondsource ofcalculation as a cost-free capital.
Inmethod was in this case the Commission.byemployed

method, attributable tothe first the amount of tax benefit
be derived from theArkansas and wouldplant equipment

and deducted from the company’saccountscompany’s
method, benefits arerate base. In the second the tax

calculation, adjustmentor anincluded in the cost of capital
is made to account for the tax benefit after the company’s

beingcost of is calculated without the benefitscapital
included.

This case involves the second method of treatment. Appellant
reads too into this court’s note of themistakenly takingmuch

of ITC and ADIT inthat the two methods for treatmentconcept
thisratemaking arguesare and thattheoretically equivalent

ancourt’s directive to the on remand requiredCommission
of theapplication “Theoretically Equivalentwhat callsappellant

Rule.”

bar, determined that theIn the case at the Commission
to it to fund itsfundingentire sources are availablecompany’s

of on aseparationArkansas rate base and are not susceptible
ofjurisdictional “fungibility”basis. This is based on the notion of

capitalfunds.2 We cannot that the Commission’s cost ofsay
calculation in this case is not substantial evidencebysupported
nor that it runs afoul of our directive on remand. We require

that all the elements involved in a calculation of asimply
Here,cost of be consistent treatment. allcompany’s givencapital

the funding elements involved in cost ofappellant’s capital
calculation Such treat-were derived on a total basis.company

2 Bell, 327, 927,App.In we observed thatSouthwestern 19 Ark. at 720 S.W.2d at
that,concept fungibility pooledthe of of funds holds once are into the funds of adollars

utility, particularthey particular in amulti-state cannot later be traced back to a source
state.
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isment consistent.

v.& Lighton Arkansas Power Co. Arkan­Appellant relies
Commission, 184,sas Public Service 261 Ark. 546 S.W.2d 720

(1977), and Russellville Water Co. v. Arkansas Public Service
Commission, 584, 606270 Ark. 552 (1980),S.W.2d as requiring

theamong elements of the formula.”“consistency ratemaking
Russellville involved the Commission’s refusal to amortize or

savingsnormalize and tax benefits associated with its amortiza-
tion of certain a ofover time.extraordinary expenses period

AP cfcL involvedSimilarly, the Commission’s failure to eliminate
from the rate formula certain tax benefits associated with
construction work in hadprogress which it eliminated from the
rate base. The instant case is different. This acase involvessimply
determination of overall cost of whichappellant’s hingescapital,

anupon exercise of judgment as to what of capitalsources are
available ato to fund itsutility operations.

Finally, appellant argues that the Commission’s interpreta­
of Bell,tion this court’s Southwesternopinion in 19 Ark. atApp.

322, 720 924,S.W.2d at above,was In oflightincorrect. the wedo
agree.not

There abuse,no error orbeing the orders theof Commission
are affirmed.

Affirmed.

Bruce v.P. Benita C.BRIDGES BRIDGES
Charles Paul Bridges, ux.et v. Bruce P. andBridges

BridgesBenita (Rimmer)

CA 87-290 750 S.W.2d 412

Court of of ArkansasAppeals
Division II

1,deliveredOpinion June 1988
29,[Rehearing denied June 1988.]
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forRonald L.by: Griggs,Law Ronald L. Griggs,Officesof
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appellant.

Prewett, P.A., Floyd& M.Hickey, by:ThomasCompton,
Thomas, Jr., for appellees.

Cooper,R. This arises from a foreclo-Judge.James appeal
sure action and an which wereaction to enforce a divorce decree
consolidated by agreement of the On theparties. appeal appel-
lants, and threeBridges Bridges, argueBruce Charles and Betty

for reversal: that the court withoutpoints jurisdic-waschancery
to the res thatjudicata;tion alter divorce decree because it was

chancery jurisdictionthe court was without to the divorcemodify
decree under ARCP Rule and the abused60(b); that chancellor
his indiscretion the foreclosure whenaction it disallowed some

incurred theexpenses Charlesby appellants, Bridges.and Betty
We affirm.

The record reflects that Charles Bridgesand loanedBetty
son,their wife,Bruce hisBridges, and appellee Bridges,Benita

$50,000 to apurchase home. Bruce and asignedBenita note
which $200.00for ofprovided payments month with noper
interest unless defaulted onthey the loan.

25, 1984,On June andBenita Bruce were divorced in the
Chancery Court of County.Union the ofAccording to terms the
decree, Benita was to possessionhave of the house until the
children were grown or until she remarried. She was also
responsible for the notemonthly the housepayments, keeping
insured, themaintaining and the taxes.property, paying Upon

house,the sale theof the proceeds were to be divided equally.

2,On 1986,September Charles and filed aBetty Bridges
foreclosure action against Bruce and Benita. filed aBenita
counterclaim against Bruce heralleging that wereproperty rights
damaged Bruce’s failureby to make the note during thepayments
time he inwas possession of the house and that she was toentitled
damages she have asmay suffered a result of the foreclosure. By
agreement of the parties, both actions were andconsolidated a

14,1987.hearing was held on However,January to the dateprior
trial,of $70,000.the home was sold in a private sale for

Because the have not the ofappellants challenged sufficiency
evidence,the theonly facts to the of thenecessary resolution

issues be that,will recited. The chancellor found Benitawhile
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have inmay defaulted her to make the noteresponsibility
house,on the Bruce knew that his topayments parents planned

begin charging interest on the note and later to foreclose on the
house and that he did tonothing mitigate damages. The chancel-
lor also found that because of Bruce’s failure to mitigate damages

$8,559.61,the in theequity house was reduced in the amount of
and Bruce was ordered to bear one-half of the amount of that
reduction.

The firstappellants argue that the chancellor did not have
jurisdiction to award Benita a greater amount than Bruce from
the sale proceeds because the divorce decree that theprovided

from the saleproceeds of the house were to be divided It isequally.
the appellant’s contention that issue the divisionany concerning
of the proceeds of the house was res judicata.barred by

record,From the it that theappears defense of res
judicata was not raised to the trial court. 8(c)Rule of the
Arkansas Rules of Civil Procedure that a mustprovides party
affirmatively some defenses. Res isplead judicata specifically
listed as an affirmative defense which must be Allen v.pled.
Wallis, 149,279 Ark. 650 S.W.2d 225 (1983); Kendrick v.
Bowen, 196,211 Ark. 199 S.W.2d 740 (1947). Since the

did not raiseappellants the defense of res to the trialjudicata
court, we will not consider the issue. We do not consider issues
raised for the first time on Goode v. First National Bankappeal.

755,Conway, 269 Ark. 600 S.W.2d 436 (Ark. 1980).App.of

The appellant next argues that the court could notchancery
the divorcemodify decree because to do so would violate ARCP

Rule 60(b), which provides:

(b) Ninety-Day Limitation. To correct error or mis-any
take or to theprevent miscarriage justice,of a decree or

circuit,order of a or courtchancery probate bemay
modified or set aside on motion of the court or any party,
with or without notice to withinany party, ofninety days
its having been filed with the clerk.

It is the appellant’s contention that since 90 had sincedays passed
the filing decree,of the divorce the chancery court did not have
the to theauthority divorce decree.modify

However, this is not a case in which the divorce decree
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Charles andbeganwas modified. This case when the appellants
action, theand the fromBridges filed a foreclosureBetty proceeds

sale of the divided to that action. Thehouse were pursuant
and themby evenly.chancellor abided the decree divided

However, he as a of fact that Bruce hadBridgesalso found matter
of inbeen at fault for the diminished value the the houseequity

and subtracted his of the and creditedproceedsthat from share
novo,de acasesAlthoughthem to Benita. we review chancery

onchancellor’s of fact will not be disturbed absentfindings appeal
Harris v. 9showing Milloway,a that were erroneous.they clearly

350, theArk. 660 S.W.2d 174 We cannot thatApp. (1983). say
chancellor’s were erroneous Bruce hadfindings becauseclearly

terms,thesigned note and knew of its he was in of thepossession
house of the time in andduring part period of he knewquestion,
that parents charginghis intended to start interest on the house
and he didyet nothing becomingto the note fromprevent
delinquent.

The lastappellants’ argument concerns some thatexpenses
the claimed had theappellants they duringincurred foreclosure
which the refused thecharge againstchancellor to the ofproceeds
house. The argue are toappellants they attorney’sthat entitled
fees, forreimbursement thepremiums theyinsurance onpaid
house, schedule,the cost of an amortization the costs associated

locks,with changing the and to the roof andrepairs fireplace.

trial,At Benita testified that the leak around the roof
house,and fireplace had been there since wasthey built the and

bycaused installation of the Charlesimproper flashing. testified
that he purchased insurance on housethe because Benita had

However,allowed the to letpolicy lapse. Benita testified that she
the old insurance because had newshe insurancelapse purchased
with a different andcompany producedshe the at trial.policy
Charles also testified that the attorney’s fees were “for mostly

agetting restraining Judgeorder from toYocum Benitakeep
from going back out there. . .” thatBenita stated she did not
know aanything about order and she hadrestraining alreadythat

notagreed to return to the house. There is no fixed orformula
beto inpolicy considered at these fees other than the rulearriving

that the broad ofappropriately discretion the trial court should
News, Inc.,not be abused. See Briscoe v. 10 Ark. App.Shoppers

395, (1984).664 S.W.2d of886 We find no abuse discretion and



152

affirm.

Affirmed.

Jennings, JJ.,and agree.Cracraft

v. STATE of ArkansasDAVISMichael Leon

CA CR 87-172 751 S.W.2d 11

Court of of ArkansasAppeals
Division II

1,delivered June 1988Opinion
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Jr., Defender,William R. Public J. Sai-Simpson, Jerry
Defender, III,Publiclings, Donald K.Deputy by: Campbell

Defender,Public forDeputy appellant.

Clark, Gen., Franke,Steve LeeAtt’y by: Taylor Asst. Att’y
Gen., for appellee.

Cooper,R.James The was aJudge. convictedappellant by
abuse,of sexualjury first and sentenced to six indegree, years the

Arkansas Department arguesof Correction. On he threeappeal,
points for reversal: that allowingthe trial court erred in the four-

toyear-old victim testify by goodbecause cause was notvideotape
shown; the trialthat court abused its in findingdiscretion that the
victim was competent testify;to and that the trial court stopped
being a fair and neutral when it the tomagistrate told State how
prove one of the theelements of offense. We find no error and
affirm.

13, 1985,The record reflects onthat when theFebruary
victim, old,wasLindsay, four three months sheyears, went to the

mother, brother,store withgrocery her her younger and another
child the mother was was left alone forbabysitting. Lindsay a few
minutes, looking at toys. During these few minutes wasLindsay

theapproached by whoappellant, stranger.was a

According to the his hands inside herLindsay, appellant put
said,andpants touched her and “itpanties, vagina, feels good.”

The behalf,ownappellant, testifying in his denied thetouching
store,child. He stated that he saw the sheLindsay crying in that

alone,was and he aapparently helped toyher return to the shelf.

The first thatappellant argues Lindsay’s testi-videotaped
should not havemony been allowed because the State failed to

show “good cause” as Ark. Ann.by Stat. 43-2306required §
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which16-44-203(b) (1987)],Code Ann.1985)(Supp. §[Ark.
inprovides part:

or criminal attemptfor a sexual offenseIn any prosecution
minor, motion ofoffense aagainst uponto commit a sexual

to theand after noticeattorney, opposingthe prosecuting
shown,counsel, order thefor causegoodthe court may,

of victimtaking any allegedof a videotaped deposition
(17)under the of seventeenage years.

goodIt is the that a of cause isshowingcontentionappellant’s
inand that the cause shown the State this casemandatory only by

was the theage allegationschild’s and some the State thatby
child could suffer emotional There was no asdamage. testimony
to the effect would have ontestifying Lindsay.

Before the merits of the the State firstaddressing argument,
contends that this issue was not for Weproperly preserved appeal.
disagree.

In his written to the State’s motion to video­response
thetape the stated in two:testimony appellant paragraph

2. That if the victim is found ato asqualify competent
witness this court then there cause toby good justifyis no

the ofhaving viewingvictim outside the of the triertestify
fact where the demeanor and of the victim cangestures
best judged.be

At the topre-trial hearing, objectedthe stated that heappellant
the for the reasons invideotaping Althoughstated his response.
the be allowed to seeappellant orally argued that the shouldjury

child;the demeanor gesturesand of the we think that the
appellant’s referral to cause in hisgood response properly
preserved the issue for appeal.

On the merit of the wefind thatappellant’s argument,
goodthere was cause and did not err inthat the trial court

State,allowing the McGuire v. 288 Ark.Invideotaped testimony.
388, 706 S.W.2d (1986) “good360 the that theappellant argued
cause” in Inprovision vague.43-2306 was unconstitutionally§
addressing this issue the Court stated:Supreme

and in a areFlexibility permis-reasonable breadth statute
sible, exacti-greatrather than meticulous orspecificity
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tude, it isso as defined in of commonlong wordsclearly
Theunderstanding, providesstatute a[cite omitted]

reasonable rule of thumb to guide judges determiningin
whether is justified.a factorsvideotaped deposition Many
can beand should considered in what isdetermining good

offense,cause. The surroundingcircumstances the the
child’s the to the would beage, potentialand harm child a
few of these factors.

McGuire, 394,288 Ark. at at The Court706 S.W.2d 363.
concluded that the words form“good legalcause” a common

familiar tophrase most people.

The cites cases whereappellant specificallywitnesses
testified about the emotional on the child witness and heimpact

that it forargues was error the trial court to make a onruling good
McGuire,cause without Seesuch testimony. supra (grandpar­

State,ents testified child be 18harmed);would v. Ark.Chappell
26, 710 S.W.2d 214App. (1986) (social worker abouttestified

trauma child had suffered). In most cases this kind testimonyof
but,be case,would desirable under in thisthe facts the absence of

such testimony is not fatal to the court’s offinding goodtrial
cause.

trial,At the of 4time was monthsLindsay years 10 old
and the was a Theappellant stranger to her. trial court made its
ruling after it had observed Lindsay testify hearingat a to

Thus,determine her the trial court first-handcompetency. had
knowledge as to how andLindsay would react to direct cross-­

observations,examination. Based on these and Lindsay’s age, we
think that the trial court’s determination to Lindsay’sallow

to betestimony was reasonable under the circum­videotaped
McGuire,stances. supra.

The appellant arguesnext that the trial abused itscourt
discretion in that a Infinding was witness. theLindsay competent
alternative, that,the inargues cases where isappellant testimony
videotaped, we review andshould the make a determinationtape
of competency based the of theupon totality circumstances.

It is trial afor the court to determine whether child
observe, remember,has the to and relate of theability the truth

matter being litigated, and the a moralwhether child has
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State,v. 15Ark.Hendricksawareness of the to tell the truth.duty
378, a determination lies(1985).S.W.2d 843 Such695App.

becourt and will notwithin discretion of the trialthe sound
Id.an abuse of discretion.overturned on in the absence ofappeal

witness, manner,observe the hisThe trial court’s toopportunity
of theobligationsof theintelligence understandingandcapacity,

ofdeciding compe-oath are factors in the questionimportant
State, 1, 345 (1980).v. 271 Ark. 607 S.W.2dKitchenstency.

herhearing during videotapedAt both the andpre-trial
if a lie at home she wouldtestified that she toldtestimony Lindsay

and if a lie in court she would be “locked up.”be she toldspanked
She she knew the difference between the truthdemonstrated that

Heathcliff,character,and lie favorite cartoona and knew that her
birthdate,name,was to state her full hernot “real.” She was able

her and the names her school teachers. She wasage Sundayof
also able to recall what had done on the Easter and thepriorshe

she had received the Christmas.presents previous

When about the incident with thetestifying appellant,
surroundinga recollection of details theLindsay displayed good

incident which were corroborated other witnesses. Sheby
remembered who had her the store that anddaytoaccompanied
described in detail what she wore. She knew that she had been left
alone for a few minutes because her mother had to ask agone
store clerk where the for were. Shemaking“cups cupcakes”
recalled hethat the had in his hand whenappellant cigarettes

her, sheand even she did not know howapproached though many,
did know that it was more than one.

there were some in herAlthough discrepancies
most of those occurred when she wastestimony, discrepancies

asked rather She wasabstract on cross-examination.questions
able to andanswer the more concrete on both directquestion

Furthermore, in her testi­cross-examination. the inconsistencies
affected the and to be to hermony credibility weight given

State,v. 293 Ark.testimony, Copenot her tocompetency testify.
524, (1987).739 S.W.2d 533

thatsuggestionWe decline to theaccept appellant’s
we ofreviewingshould alter our standard when the competency

Inwitnesses in cases where has beentestimony videotaped.
in criminaltestifyArkansas the of children tocompetency
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matters has been found to be within the discretion of the trial
State, 156,Crosbycourt since at 1869. See v. 93 Ark. 124least

State,(1910);S.W. 781 Flanigan (1869).v. 25 Ark. 92 The only
case bycited the in his v.support argumentof is Keithappellant
State, 174, 235218 Ark. S.W.2d (1951),539 in which the Court

States,quoted followingthe statement from v. UnitedWheeler
(1895):159 U.S. 523

The of thisdecision rests with trialquestion theprimarily
witness,judge, manner,who thesees notices hisproposed

his apparent possession or lack intelligence,of and may
toresort examination which will toany tend disclose his

intelligenceand as well as his ofcapacity understanding
obligationsthe of an As ofmanyoath. these matters cannot

be record,into the the ofphotographed decision the trial
willjudge not be disturbed on review unless from that

which is it is clear that itpreserved was erroneous.

218 Ark. at 181. It is the contention that theappellant’s reasoning
behind the rule is in cases theantiquated where witness’s
mannerisms and demeanor are onpreserved videotape.

However, there are subtle nuances which a trial maycourt
observe that are not observable on review. The trialappellate
court anhas opportunity to see the child not whileonly testifying,
but also immediately before and after. We can seeimmediately
no good review;reason to two differentadopt standards of one for
cases where istestimony preserved on and anothervideotape,
standard for when the witness testifies in person.

case,At the close of the State’s the aappellant requested
directed verdict that thearguing ageState had failed to theprove
of the abuse,A isappellant. guilty of sexual firstperson degree,
when, being older,oreighteen he inengages sexual contact with a
person, not his spouse, who is less than fourteen old. Ark.years
Stat. Ann. 1977)41-1808 (Repl. Code Ann. 5-14-108§ [Ark. §

Thus,(1987)]. agethe of the accused is an of theelement offense.
See v. State, 1,James 11 Ark. App. (1984).665 S.W.2d 883

chambers,In the State thatargued jurorsthe could use their
“common sense” to determine the or that theappellant’s age, trial
court could take judicial age.notice of his The court indicated
that judicial notice would benot and stated:proper,
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a lotmewhat bothersAnd that’swell be.mayThat very
reserved foris notnoticeAdcock, judicialbutMr. that’s —

use theircanI think anybodyAnd don’tthing.that sort of
some otherof orage,some sortsense to provecommon

evi-some circumstantialPerhapsof the offense.element
identifiedwho witnesseswe have a mangrowndence. Here

bearded,himself, who’s—that’swho’sthanlargeras a man
record, thatI’d assumedjuston the etc.been described

fromhim, athistorysome sort ofSmith had takendetective
Ishisgotand birthdate.probablytime he was arrestedthe

that it?

for thatDetective Smithif could recallThe State then asked they
thea becauseThe to suchobjected procedurepurpose. appellant

Beavers, of the Little Rockan employeeState had rested. Delores
birthdatethen testified that the appellant’sPolice Department,

23,was November 1947.

becamethat the trial courtarguesThe appellant
how to theprove appellant’san when it told the Stateadvocate

him a fair anddeniedadvocacyand the trial court’sage that
trial.However, was not made atthis argumenttrial.impartial

to re-openingthat he would beargued opposedThe appellant only
Anage. objectionthethe case for the State to prove appellant’s

is notgroundif theobjectionof thegroundmust state the specific
712,State, 580265 Ark.Pace v.from the context.apparent

is notobjectionfor an(1979). groundS.W.2d 689 Where the
v.court, Hobbsit cannot be raised on appeal.to the trialpresented

State, 271, 103(a).A.R.E. Rule(1982);277 641 S.W.2d 9Ark.
Furthermore, thechangebeen held that a cannotlong partyit has

State, 287 Ark.v.Vasquezfor an ongrounds objection appeal.
473A, 1986).411702 S.W.2d (supp. op.

Affirmed.

Jennings, JJ., agree.andCracraft
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BALLARD,Ida v. GuardianRIDLING of JamesRaymond
Ballard,Claude NCM

CA 88-12 750 415S.W.2d

Court ofof ArkansasAppeals
IDivision

1,Opinion delivered June 1988

Helen Rice Grinder and Villines & Lacy by: William R.
Lacy, for appellant.

Jones, Ltd., Stratton,Phil Stratton and Casey Philby: for
appellee.

Jennings,John E. Judge. This is a dispute over the
of threeownership certificates of deposit issued theby Clinton

State inBank the sister,names of Claude Ballard and his
Ida theRidling, certificates,Theappellant here. totalling
$20,000.00, were purchased sometime before 1986.

28, 1986,On March son,Claude Ballard’s wasRaymond,
appointed guardian of his father’s estate. theOn same day
Raymond went to the tobank withdraw the funds represented by
the certificates. The bank refused turnto over the funds because
the certificates showed Ms.only Ridling’s social numbersecurity
and not that of Claude Ballard.
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an31, 1986, injunctionsuit forfiledRaymondOn March
belongedthe certificatesbyfundsclaiming representedthat the

fromBank be enjoinedStateto his father and that Clintonasking
4,1986.died on Aprilelse. Claude Ballardthem topaying anyone

ofFirst National BankThe in the name ofsuit was revived
Ballard.executor of the estate of ClaudeConway,

4,1987, beforethe issuehearing primaryAt a held on March
thebythe court the of the funds representedwas ownership

found that the fundscertificates of The chancellordeposit.
andto Claude Ballardbelongedthe certificatesrepresented by

a togifthe had intended to makethat there was no evidence that
release theMs. directed Clinton State Bank toRidling. The order

to close out thefunds to for of billsRaymond purposes paying
be over toIt further directed that balanceguardianship. any paid

Claude Ballard’s estate.

chancellorMs. on is that theRidling’s argument appealsole
in of to her asawarding requirederred not the certificates deposit

as theby 23-32-1005(2)(A), (C) (1987)Ark. Code Ann. §
find no error and affirm.surviving joint tenant. We

The of the statute reliedportions upon by appellant provide:

the(2) (A) If the the account orperson opening purchasing
writingcertificate of in to the bankdesignatesdeposit

chartered and loansavingsinstitution or or statefederally
or the certificate of isdepositassociation that the account

to with ofrightbe held in or in‘joint tenancy’ ‘joint tenancy
or that the account or certificate of depositsurvivorship,’

ofshall be to the survivor or survivors thepayable persons
named in of then thethe account or certificate deposit,

additions theretoaccount or certificate of and alldeposit
withjointshall be the of those as tenantsproperty persons

right of survivorship.

of the(C) The of the account or the purchaseopening
be conclusivecertificate of in this form shalldeposit

. . . theevidence in action or to whichany proceeding
is of the intention of all of thesurviving aparty party

tothe certificate of to vest titleto account orparties deposit
and the additionsthe account or certificate of deposit,
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thereto, in such survivor.

Hooker, 61,v.The on Walker 282 Ark.also reliesappellant
667 S.W.2d 637 for(1984), the that where there is aproposition
writing signed by purchaser indicatingthe that the funds heldare

jointas tenants rightwith of on death of one tenantsurvivorship,
the funds are rightfully to the survivor. The court in Walkerpaid

holdingreferred to its that noprior interest is createdsurvivorship
when the doesdecedent not affixhis to an instrument insignature
substantial thecompliance with Cook v.statutory requirement.
Bevill, 805,246 Ark. 440 S.W.2d 570 (1969).

While appellant recognizes that to create joint tenancya in a
certificate of a in isdeposit designation writing sherequired,
argues that since she was “purchaser” signaturethe her on the
certificate satisfies that Therequirement. testimony was uncon-
tested thethat funds used to the certificatespurchase belonged to

Ballard; And,Claude Ms. so testified.Ridling Ms.although
Ridling testified that she thought Claude Ballard havemay

card,signed signaturea signatureno cards were offered in
Martenson, 937,In Snow & v.evidence. Smith 257 Ark. 522

S.W.2d 371 (1975), where a similar statute was theinterpreted,
courtsupreme held that “the suchperson opening savings

account” means the who owns theperson with which themoney
account is being in the names ofopened more than one person.

Since the usedfunds to the certificatespurchase
Ballard,belonged to Claude he was the “purchaser” as that word

Smith,is used in Walker. Snow & It wassupra. appellant’s
burden to prove that Claude Ballard asigned writing stating his
intention that the funds be to Ms. death.paid Ridling upon his

Treet, 52,v.McDonald 268 Ark. 593 S.W.2d (1980).462 That
burden was not met.

Affirmed.

Cooper Mayfield, JJ.,and agree.
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and IntercontinentalP.A.M. TRANSPORTATION
K. MILLERv. WilliamManagersInsurance

417750 S.W.2dCA 87-405
of ArkansasCourt of Appeals

En Banc
1,delivered June 1988Opinion

29,[Rehearing denied June 1988.*]

* rehearing.grantwouldCorbin, C.J.,
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Laser, P.A., Wilson,&Sharp Mayes, by: R. forRalph
appellants.

N. forJay Tolley, appellee.

Coulson,Beth Judge.Gladden P.A.M.Appellants,
andTransportation Managers,Intercontinental Insurance con-

tend in this from a decision ofappeal the Arkansas Workers’
Compensation findingCommission that the that Wil-appellee,

Miller,liam K. was within the ofand course hisscope employ-
ment at the time he was isinjured not substantialsupported by

record,evidence. Upon reviewing the we find substantial evidence
to thesupport Commission’s decision.

wasAppellee by P.A.M.employed appellant Transportation
as a 28,1985.driver when waslong-haul he oninjured March On

date,that Marshall, Illinois,he left a.m.,at about 5:00 and
Arkansas,arrived Bentonville,sometime after 5:00 inp.m. where

he delivered his trailer with its to Hecargo Wal-Mart. then drove
the truck to Springdale, where he atregularly stayed the

Motel,Springdale arriving between 8:30 and 9:00 Thep.m.
truck,Springdale Motel nohad for his sospace registeredhe at a

motel,neighboring the Scottish Inn.

In was appellant employer’s policy that ofupon completion
runs,their drivers should rigsreturn their to P.A.M. headquar-

ters at Tontitown servicing. Accordingfor to testi-appellee’s
mony, before he registered at the motel he hisphoned employer’s
officeto see whether someone there would be able to drive him the
six-mile distance from Tontitown to foundSpringdale. When he

available,no one appellee checked into his room theat Scottish
Inn friend,and McCormick,to call aattempted John (“Tony”) in
hopes that he would givebe able to him a ride back to Springdale
from the P.A.M. McCormick,terminal. Unable to contact

wentappellee to a truck where he ate some Viennastop, sausages.
Then tavern,he walked to Inn,a nearby the Ozark where he had
two McCormick,beers and insucceeded whoreaching toagreed
meet him at Tontitown and return him to Springdale.

left the tavern atAppellee closing time —11:00 Anotherp.m.
patron of the Ozark Inn (later determined theby to havepolice
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he waswhileintoxicated) appelleewhile struckdrivingbeen
street, investigatinghis truck. Thetowardcrossing walkinga

hisonhad alcoholhe that appelleeofficer testified that noticed
wereslurred,breath, and that his pupilsthat his wasspeech

ofconstricted, sortanyadded did not administer testbut that he
injured.was severelyfor intoxication because appellee

deniedjudgea an lawFollowing hearing, administrative
andscopeon the he was not within thebenefits basis thatappellee
Theinjured.time he wascourse of his at theemployment

to theand remanded the caseCommission reversed the decision
February,of Injudgeadministrative law for an award benefits.

1987, court, theto this the matter becauseon we dismissedappeal
Commission’s Order for was not final and appealable.Remand

of medicalthe Commission entered a final awardSubsequently,
benefits, partialtotalexpenses, temporary disability permanent

benefits, order, thisand fees. From thatdisability attorney’s
arises.appeal

driver, oflong-haul categoryAs a falls into theappellee
orin totraveling employee. Generally, injuries goingsustained

from one’s of are not heldcoming place compensa­employment
ble, of to theas all members the aregeneral public exposed

However,hazards of the notes inhighways. as Professor Larson
his treatise:

work entails from theEmployees awaywhose travel
are held in the ofemployer’s premises jurisdic-majority

tion be ofto within the course their employment[s]
continuously during the when a distincttrip, except [de-

Thus,on a isparture] personal injurieserrand shown.
out of thearising eatingof in hotels or innecessity sleeping

restaurants from the home are heldaway usually
compensable.

Larson, The Law 25.001A A. Workmen’s Compensation, §of
(1985). This in“traveling exception wasemployee” adopted

Oates,LyonArkansas over in Frank v.thirty years ago Company
682,225 Ark. 284 (1955).S.W.2d 637

Arkansas Health v. 12 Ark.Department Huntley,In of
287, the675 this affirmed(1984),S.W.2d 845 courtApp.

overnightCommission’s determination that a woman on an
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business who had atrip been assaulted while en route from hotel
bar to her injuredroom was in the course of her Weemployment.
relied on the J&G Cabinets v. 269 Ark.reasoning Hennington,in
789,600 of(Ark. 1980):S.W.2d 916 “Activities aApp. personal
nature, anot forbidden but to be bereasonably expected, may
material of the ininjuriesincident and suffered theemployment
course of controllingsuch activities are . . The.compensable.
issue is whether the is so as be anactivity reasonably expectable to
incident theof and thus in of it.”employment, partessence a
Regarding the status of the in weHuntley,claimant supra,
observed that her use of the bar was a natural and probable
consequence hotel,or incident of inher the and weconcludedstay
that at the time she was aattacked in she returnedpassageway as
to her room “she had clearly regained travelingher employee
status at this point.”

The record in the casepresent reveals that at the time of
his injury had notappellee completed his duties forassigned that
day’s long-distance haul. He was to return therequired truck to
the terminal. The uncontradicted indicates that hetestimony

efforts,made several tavern,both at his motel and later at the to
contact a friend to provide for himtransportation once he had

was, therefore,delivered the vehicle. He still on when he wasduty
injured.

Questions of andcredibility the andweight suffi­
givento be evidenceciency are matters for the Commission to

determine. agenciesAdministrative such as the Workers’ Com­
pensation Commission are better byequipped specialization,
insight, and to andexperience analyze determine issues and to
translate findingsevidence into of fact. Central Maloney, Inc. v.
York, 254,10 Ark. App. 663 S.W.2d (1984).196 Under our

review,standard of limited decisions of the Commission must
stand if evidence, and,supported by substantial in determining
the of thesufficiency evidence to sustain the Commission’s
findings, the must betestimony weighed in the light most
favorable to those findings. Owensv. National Health Laborato­
ries, Inc., 92,8 Ark. 648App. S.W.2d 829 (1983). Substantial
evidence has been defined as more than a mere scintilla and
means such relevant asevidence a reasonable mightmind accept
as toadequate asupport conclusion. It is evidence of such force
and would,character that it with reasonable and material
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and one or the other.waya conclusioncertainty precision, compel
195,5 Ark. 636DeFranscisco v. Arkansas Corp., App.Kraft

S.W.2d (1982).291

refreshment, althoughforpause perhapsAppellee’s
was found the Commission to havereasonably expectable, by

been a deviation from duties. As the Commissionemployment
noted, when the abandons the deviationciting Huntley, employee

duties,and returns to the of his he his statusperformance regains
as a traveling at the time of his wasemployee. Appellee, injury,

to hisreturning rig with the intention of it todriving appellant
P.A.M. in Tontitown. there is substantialheadquarters Clearly
evidence that whatever his earlier deviation haveappellee, might
been, was at that moment within the course and ofacting scope
his employment.

Affirmed'.

Corbin, C.J., dissents.

Corbin,Donald L. Chief Judge, Thedissenting. appellee
was a driver”“professional with twenty-eight years experience
driving eighteen-wheelers. The istransportation industry heavily
regulated theby Federal as well as state law.Highway Industry,
The driver and his aretrucking charged with thecompany

ofresponsibility knowing regulationsthe theimposed by federal
and state regulatory bodies. Federal Motor Carrier Safety

Vehicles,Regulations: of MotorDriving 49 C.F.R. 392.5§
(1987) inprovides, pertinent as follows:part,

(a) No person shall—

(1) Consume an intoxicating beverage, regardless of
content,its alcoholic or be under the influence of an

intoxicating within 4 hoursbeverage, goingbefore on duty
of, vehicle;or oroperating, controlhaving physical a motor

or

(2) Consume an intoxicating beverage regardless of
content,its alcoholic or be under the influence of an

intoxicating beverage, while on or or induty, operating,
of, vehicle;controlphysical a motor or

(3) Be on orduty a motor vehicle while theoperate
driver possesses an of itsintoxicating beverage regardless
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However, notalcoholic content. this doesparagraph apply
to of is mani-possession intoxicating beveragean which
fested and as of atransported part shipment.

(b) No to—permitmotor carrier shall or a driverrequire

of(1) (a)Violate of thisany paragraphprovision
section; or

if,Be on the(2) byor a motor vehicleduty operate
driver’s or conduct or other sub-general appearance by

evidence, driver to consumedstantiating the haveappears
an intoxicating beverage 4within the hours.preceding

The theCommission viewed to the as aappellee going tavern
deviation from the course and of Ourscope employment.his cases

time,define “course of as to the andemployment” relating place
v.circumstances under Owens Nat’lwhich the occurred.injury

Laboratories, 92,Inc.,Health 8 Ark. 648 S.W.2d 829App.
(1983). Professor Larson’s formulation of the test course offor

thatemployment the occur within the time andrequires injury
space boundaries of the while the isemployment, employee

out the orcarrying employer’s advancing thepurpose employer’s
Larson,interests or 1 The Lawdirectly A. Work-indirectly. of

Larson,(1985);men’s 14.00 1A A. LawCompensation The§ of
Workmen’s (1985).20.00Compensation §

His to “abandon” hisattempt deviation theby returning
truck after consuming “two beers” was not in of hisfurtherance
employer’s (Seebest interest Johnson Auto Co. v. Kelley, 228

364, was,Ark. fact,307 S.W.2d 867 (1957)), but in prohibited
behavior. In Arkansas Health v. 12Department Huntley, Ark.of

287, 675 S.W.2dApp. (1984)845 we noted that:

nature,Activities of a notpersonal forbidden but
to bereasonably expected, be a material incident ofmay

the and inemployment injuries suffered the course of such
activities are The fact that thecompensable. injury is

break,suffered aduring lunch when the is notemployee
berequired to on the does not alter thispremises, principle.

The controlling issue is whether the isactivity reasonably
soexpectable as to be an incident of the andemployment,

thus in essence a of it.part [Citation omitted.]
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291, 848.at S.W.2d atId. 675

caseHuntleythebar andThe between the case atdistinction
on a deviationwhile embarkedis that in theHuntley, employee,

nature, not in behavior.engaged prohibitedof a waspersonal
status, forher it not be unreasonableBecause of wouldtraveling

Whereas, in thehotel.her to utilize all of the facilities of the
beers”,case, engaged“two wasdrinkinginstant the employee, by

to hiseven he tried resumein behavior” when“prohibited
in theagree employer’sI do not that it wasactivities.employment
vehicle,drive exposingbest interest for to hisappellee employer’s

inbeveragesintoxicatingit to potential by consumingliability,
of regulations.violation the federal

isgomajority astrayI think where the Commission and the
driver’s of “two beers”recognition consumptiontheir that the

thewas I with“reasonably expected.” sympathizeperhaps
driver, but he his on an errand of adeviated from employment

in ofnature which was not the best interests hispersonal employer
ornor in his interest eitheremployer’s indirectlyfurtherance of

not haveIt such behavior that he coulddirectly. was prohibited
theresumed his status for at least four hours fromemployment
andtime of the of the “two I would reversebeers.”consumption

reinstate the Judge’s denyingAdministrative Law opinion
benefits.

v. Z. YOCKEYNancyWalter R. YOCKEY

CA 88-18 750 420S.W.2d

of ArkansasCourt ofAppeals
En Banc

1, 1988delivered JuneOpinion
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Smith, Smith,Mobley and by: William F. for appellant.
Cambiano,Joe for appellee.

brief, 19,Per TheCuriam. filed onappellant’s February
1988, contains the following statement:

In Southard v.Southard CA-85-300 (opinioned [sic]
14, 1987,delivered designatedOctober not for publica-

tion) this court decided exactthis issue.
The brief then to Southard v. Southardproceeds discuss and

539,toattempts distinguish it from v.Layman Layman, 292 Ark.
731 S.W.2d 771 (1987), and Southard is the only case decision
relied to theupon support point being discussed. The appellee’s
brief that we “disallow”requests the onappellant’s argument this
point because it is made in of 21(4)violation Rule of the ofRules
the Court andSupreme Court of Appeals, which reads in
pertinent part as follows:

Opinions of the Court designatedof notAppeals for
shall bepublication not in thepublished official andreports
cited,shall not be or byreferred to court orquoted, any in

brief,any argument, or other materials topresented any
court (except in orcontinuing related litigation anupon
issue such as res judicata, collateral or law of theestoppel,
case).

theDespite fact that the brief theappellee’s from abovequotes
rule and clearly objects to the citation of anappellant’s unpub-

court,lished ofopinion this the reply againbriefappellant’s cites
the Southard and states that the facts inopinion the case at bar
are in“clearly with the Southardpoint case.”

Such disregardmanifest of Rule 21 cannot besimply
overlooked Weby this court. therefore thedirect clerk of the
court to physically discard the abstract and briefappellant’s and
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brief,the and weappellant’s reply grant 20 fromappellant days
the date of this curiam in which file the usual of newper to number
briefs which do not cite or refer Southard v. Southardto the
opinion.

After new briefs are filed theby the shallappellant, appellee
have and,30 in whichdays to file a brief on motionsupplemental
submitted, cost of and fee forprinting attorney’s thepreparing

brief,appellee’s supplemental to be assessed against appellant,
will be considered.
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