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Moreland, forBinns, appellant.Mikeby:&Armstrong

IV, for appellee.Elton A. RievesMayton, by:Rieves &

hasMayfield, Mike MorelandJudge. AppellantMelvin
whichCourtCircuitCountyof the Deshaa decisionappealed

theCourt onDumas Municipalfrom thehis appealdismissed
and, consequently,filedtimelywas nottheholding appealthat

jurisdiction.not havecourt didthe circuit

Vickers Chevrolet8,1988, Company,On the appellee,April
SmallCountyin the DeshaMorelandfiled suit Mikeagainst

and theattorneyanthroughansweredCourt. MorelandClaims
toCourt pursuantDumas Municipalto thecase was transferred
in1991), which provides,16-17-612(a) (Supp.Ark. Code Ann.§

as follows:pertinent part,

division ofsmall claimscase is in theany pendingWhen
the courtor referee ofjudgecourt and theany municipal

inany partyisattorney representingthat andetermines
to thecase, be transferredcase shall immediatelythe the

docket.courtregular municipal

had been representedChevrolet aCompany, corporation,Vickers
Vickers, heandHermanitsby president,in small claims court

ofthe divisionregularinto the corporationcontinued represent
9,1988,On Juneattorney.not ancourt. Vickers isthe municipal
in favor$2,854.56 courtmunicipalrendered infor wasjudgment

7,1988, filed a notice ofMorelandOn Julyof Vickers Chevrolet.
court, neitherbutmunicipalof in theand affidavitappeal appeal

13, 1988,until Julyin circuit courtthese was filedof documents
inwas renderedjudgmentthan 30 afterdayswhich was more

court.municipal

infiled a motionVickers, still therepresenting corporation,
innot filedit wasthe becauseappealcircuit court to dismiss

9(a)Court RuleArkansas Inferiorcourt within 30 days.circuit
as follows:(b)and provides
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in civil cases(a) AllTaking Appeal. appealsTimefor
in themust be filedto circuit courtfrom inferior courts

havingcircuit courtof the clerk of the particularoffice
the(30) fromthirty daysof the withinjurisdiction appeal

the judgment.of the ofentrydate

to(b) An an inferior courtHow Taken. fromappeal
a record of thefilingcircuit court be taken bythe shall

dutyinferior It shall be the ofhad in the court.proceedings
recordclerk to and such whencertify requestedthe prepare

the have the responsi-the and shallby appellant appellant
of record in the office of the circuit clerk.bility filing such

Booth,This rule was involved in West Inc. v. 297Apartments,
247,Ark. 760 (1988),S.W.2d 861 where the Arkansas Supreme

Court affirmed a circuit court dismissal of an fromappeal
court which not dayswas filed in circuit court within 30municipal

after of the in court.entry judgment municipal

Moreland toresponded the motion to dismiss his byappeal
allarguing that taken in were aproceedings municipal court

court,hisIn brief tonullity. this Moreland cites as his authority
Mirror,the All Citycase of Glass & v. HillInc. McGraw

520,Systems, 295 Ark. 750 S.W.2d 395Company,Information
(1988), which held becorporationsthat must in courtrepresented

Burris,by licensed theattorneys, and case of McKenzie v. 255
330,Ark. 500 (1973),S.W.2d 357 which contains a statement

which indicates that in aproceedings suit maintained one notby
entitled practiceto law be a 255may Ark. at 333.nullity.

Appellant argues appealon that the circuit court erred by
not himallowing to collaterally judgmentattack the rendered by
the municipal court. thatconcedes Ark. Code Ann.Appellant

16-17-605 (1987) allows a with no threecorporation more than§
stockholders to be represented of its officers in claimsby smallone.

however,court. Appellant argues, that the trans-once action is
ferred regular court,to the ofdivision the the corpora-municipal
tion bemust an a suitrepresented by attorney and inproceedings

byconducted one not entitled to law are apractice nullity.

The incomplete uponstatement relied by appellant
Burris,v.McKenzie is as follows:supra,

It is widely jurisdictionsheld in other that in aproceedings
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entitled to practiceone notbyor conductedsuit instituted
taken thetimelyarestepsand ifnullity, appropriateare a

reversed, ordismissed, in the causea judgmentbemaysuit
disregarded.unauthorized practitionerthe of thesteps

case,Mirror supra,Glass &CityAnd in the AllArk. at 333.255
anstrikingcourt’s action inthe trialaffirmedthe courtappellate

as foracting attorneyfiled aby corporation’s president,answer
However, record does notin the instant case thethe corporation.

inobjectedtheshow, appellantthatargued,and it is not
or thatthe corporationrepresentingcourt to Vickersmunicipal

Vickers in thatfiled bystrikesought any pleadingsappellant to
the didto circuit courtgot appellantOnce mattertheproceeding.

the andrepresenting corporationissue of Vickersraise the
thecounsel forlegal corporation.obtained licensedVickers then
from theTherefore, opinionstatement takenwe do not think the

that theargumentappellant’sin McKenzie v. Burris supports
nullity.was ajudgmentmunicipal court

reference, in Inferior Court Ruleto theregardWith
intranscriptthe court to file the9(b), to the of the clerk ofduty

the to thepointsthirty days, appelleecircuit court within
shallthat “the appellantwhichlanguage 9(b) providesin Rule

office of thesuch record in thefilinghave the ofresponsibility
circuit court.”

in holding appel­court was correctWe think the trial
filed.court was not timelyfrom the municipallant’s appeal

Affirmed.

Cooper Danielson, JJ., agree.and
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MERRITT L.MarylM.W. BLACK v. Thomas H. and
Wife,Merritt, G. and Ola LeeHis and William McGhee

McGhee, Wife, Jones and DeborahHis and McGheeTeddy
McGhee, His Wife

CA 91-44 822 S.W.2d 853

Court ofof ArkansasAppeals
IDivision

22,Januarydelivered 1992Opinion

West, Core,Daily, & Canfield, by: Robert W.Coffman
Bishop and A. forDaily,Thomas appellant.

Branscum, Jr.,Herby appellee.for

George Cracraft,K. BlackJudge.Chief M.W. appeals
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herdenyingCourtChanceryCountyPerryfrom orders of the
oil, andgas,cancellingjudgmentsdefaultto set asidemotions

twoThethe appellees.to her namedbyleases executedmineral
Appel-of appeal.for purposeswere consolidatedcasesseparate

to enterjurisdictioncourt lackedchancerylant contends that the
aside. Wenot to set themthat it was errorandjudgmentsthe

agree.

not in dispute.decision in this case areessential to aThe facts
on1988, rightsoil and gasleased thethe appelleesIn December

whichwritten instrumentsappellant bytheir toproperties
Worth, Texas. In Aprilto in Fortaddress beappellant’sshowed

gasoil and1989, suit to have thosebrought seekingappellees
cancelled, byhad been obtainedcontending theythatleases

hadtheyaltered afterand had beenfraudulent misrepresentation
onserviceattemptedfirstAppelleesbeen theby parties.executed

of the4(e) mailing copiesR. Civ. P. byto Ark.appellant pursuant
mail to the appellantcertifiedbysummonses and complaints

Midland, were returnedTexas. The lettersto her inaddressed
obtain ser-toattemptedthenAppelleesmarked “Unclaimed.”

filedwarning attorneyof orders. Appellees’vice by publication
and that ita diligent inquirythat he had madestatinghis affidavit

nonresident ofbelief that was aappellantwas his information ánd
Boxaddress was P.O.and her last knownthe state of Arkansas

124, Midland, and filedsigned,Counsel also prepared,Texas.
Order,” which as follows:“Warning provideddocuments styled

defendant, Black, tois warnedherebyThe M.W.
and answer the(30)within thirty daysin this Courtappear

so, saidfailure to doof the andplaintiffs, uponcomplaint
will be taken as confessed.complaint

1989.May,this 10th ofdayFIRST PUBLISHED

Branscum, Jr./s/Herby
for PlaintiffsAttorney

of thewas and mailed copiesAn ad litemattorney appointed
at the sameorders” to“warning appellantandcomplaints

Midland, asThose letters were also returnedaddress in Texas.
were“Warning Order”styledThe documents“Unclaimed.”

forCounty weeklyin oncePerryin a localpublished newspaper
weeks, filed thebyof waspublicationtwo consecutive proofand
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5, 1989, the trial court enteredJulyeditor of that Onpaper.
inthe leases and all relief forcancelling granting prayedorders

appellees’ complaints.

onjudgmentsthen filed motions to set the asideAppellant
she not been served with Ongrounds validly process.that had

16, 1990, motions, thatfindingthe trial court denied theMay
warningvalid service had been obtained of orders.by publication

the court erredAppellant brings contendingthis that trialappeal
in her motions to set aside the and indenying judgments holding
that the was Weconstructive service on her valid.attempted
agree that the service was invalid and that the enteredjudgments
on it was void.

Service of on defendants whoseprocess oridentity
unknown,whereabouts is or whose be affected arights may by

judgment but who do not to subjectneed be to jurisdic­personal
tion in in remstrictly proceedings, governedare theby provisions
of Ark. R. Civ. P. 4(f)(1) and Rule4(j). 4(f)(1) asprovides
follows:

[Wjhere it theappears by affidavit of a or hisparty
that,attorney after diligent the or where-inquiry, identity

unknown,abouts of a defendant remains service shall be by
warning order issued the clerkby and forpublished weekly
two consecutive weeks in a having generalnewspaper
circulation in a wherein thecounty action is filed and by
mailing a ofcopy the andcomplaint warning order to such

address,defendant at his last known if any, by any form of
mail with delivery restricted to the addressee or agent of
the addressee.

(Emphasis added.) Rule 4(j) provides:

anyIn case in which a seeks aparty judgment which affects
or may affect the ofrights who are notpersons and who
need not subjectbe to the of thepersonally jurisdiction
court, the clerk shall issue a order. Thewarning warning
order shall state the of the acaption pleadings, description
of the orproperty other res to be affected theby judgment

court,of the and it shall warn interestedany toperson
withinappear 30 from thedays first date of ofpublication

warningthe order or be barred from oranswering asserting
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weeklyshall bewarning publishedThe orderhis interest.
circulationgeneralofin a newspaperleast two weeksfor at

is held. No defaultthe courtin whichcountyin the
unlessthis proceduretobe taken pursuantshalljudgment

filedhasattorneyor hisjudgmenttheseekingthe party
elapsedhavestating thirtythatcourt an affidavitwith the

In casewarning anyorder.of thethe first publicationsince
seekingto the partyis knownwhich interested personin an

also state thatthe affidavit shallhisjudgment attorney,or
of theenclosing a copysince a letter30 havedays elapsed

knownwas sent to thethe pleadingsorder andwarning
ofa formbylast known addressinterested at hisperson

the of theagentaddressee orto therestricting deliverymail
addressee.

added.)(Emphasis

is aconstructive serviceIt is a well-settled rule that
law, for suchand statutes providingfrom the commondeparture

Thiswith exactly.must bemandatory compliedservice are and
by rulesimposedthe service requirementsrule toapplies equally
serviceattemptedconducted where theProceedingsof the court.

void. Wilburn v.under themarisinginvalid render judgmentswas
461,Inc., (1989);768 S.W.2d 531298 Ark.Keenan Companies,

Farris, 505, (1978);617Ark. 565 S.W.2dv. 263Edmonson
1201,Schimmell, (1972).S.W.2d 785252 Ark. 482Davis v.

Here, byto obtain servicethe attemptsappellees’
either section ofthe ofprovisionsdid not withpublication comply

byorder be issuedwarningthat theRule 4. Both sections require
Here, theyorders werealthough warning published,the clerk. the

the rule butbycourt as requiredwere not issued the clerk of theby
held that compli­The court hassupremeby appellees’ attorney.

to theis an essential prerequisiteance with such as thisprovisions
nocompliance,orders. Absent suchwarningofpublication

and allthe defendants proceed­can be overjurisdiction acquired
318,Beidler, 74 S.W.71 Ark.Beidler v.ings as to them are void.

(1903).13

byat serviceargues attemptsalso that theAppellant
other respects.defective in severalwerepublication fatally

view wethearguments,in some of thoseAlthough we see merit
them.that we addressdoes not requiretake of the matter
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that evenappellees’ argumentNor do we find merit in
was requiredmight improper, appellantservice have beenthough

under Ark.of her motionsto defenses in supportshow meritorious
a isjudgmentin cases whereR. Civ. P. It is well settled that60(d).

defense isvoid no of a meritoriousjurisdiction,for lack of proof
Bank, 304 Ark.that rule. First Nationalunder Cole v.required

Inc.,26, (1990); Companies,800 S.W.2d 412 Wilburn v. Keenan
supra.

and not inconsis-Reversed remanded for of an orderentry
tent with this opinion.

Cooper Danielson, JJ.,and agree.

CHADWELL v.Christopher STATE of Arkansas

CA CR 91-124 822 S.W.2d 402

Court of of ArkansasAppeals
Division I

22,Opinion delivered January 1992
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Jr., Defender,R. and F.William Public OmarSimpson,
II, Defender, III,Public B.by:Greene Thomas DevineDeputy

Defender,Asst. Public for appellant.

Gen.,Winston Bryant, Att’y by: Catherine Asst.Templeton,
Gen.,Att’y for appellee.

George Cracraft,K. Chief Judge. ChadwellChristopher
was withcharged breaking enteringor and class C theft offelony
property, and was convicted of both crimes at a trial. Henon-jury

conviction,appeals from the theft thatonly contending the trial
court erred in not reducing it to a misdemeanor. We find no error
and affirm.

14, 1990,The evidence reflects that on GerardApril
Joubert, Tavern,the of Joubert’soperator observed a car onstop
the lot of the tavern.parking got out of the car and wentAppellant
into the tavern for a moment. then returned to theAppellant

lot,parking where Joubert saw him removing from aproperty
vehicle which he knew to Ed Whenbelonged Morgan. Joubert

tavern,came out of the fled to the car in which he hadappellant
arrived and to enter it aattempted through window. Joubert
apprehended him and held him until arrived.police

Ed Morgan jackettestified that a had been taken from his
that,vehicle and at the time taking,of the his wallet had been in

one of its .He alsopockets. testified that the wallet contained his
driver’s license and a credit card. The foundjacket was partially
hidden on the backseat of the vehicle hadappellant attempted to
enter. Morgan’s wallet was found eveninglater that on thelying
parking lot near the area where car hadMorgan’s been Inparked.
Morgan’s the value ofopinion, jacketthe and wallet did not

$140.00.exceed

evidence,At the close of the moved that theappellant felony
theft charge be reduced to a misdemeanor because there was no
proof card,that he knowingly took the wallet and credit and the
evidence established that the value of the coat and wallet would
only sustain a conviction of misdemeanor theft. The trial court
agreed that the value of the stolen did notarticles theequal
amount required to constitute a class under Ark.felonyC Code
Ann. 5-36-103(b)(2)(A) 1991), but held that the theft(Supp.§
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5-36-C underfelonyof the credit card alone constituted a class §
103(b)(2)(D).

1991)5-36-103(a)(l) (Supp.Arkansas Code Annotated §
if takesknowinglyone theft of hethat commitsprovides property

anothercontrol over the ofpropertyor exercises unauthorized
Subse-the owner thereof.with of theperson purpose depriving

of of the crime ofdegree5-36-103 thequent provisions classify§
thetheft on value of the stolen. Wherelargely propertybased the

$200.00, isvalue of the not exceed the crimeproperty does
However,classified as a subsectionordinarily misdemeanor.

(b)(2)(D) of is a class C if theprovides felonythat theft property
a inis credit Credit are theproperty singledcard. cards out

special regardlessstatute for treatment value since itemsof such
almost end usedinvariably in illicit channels where are toup they
commit additional offenses. See to Ann.Commentary Ark. Code

(1987).5-36-103§

firstAppellant contends that the evidence is insufficient to
his convictionsupport felonyfor theft of asargues,Heproperty.

court,he did in trialthe that since there was no that he knewproof
that the jacket contained the wallet theor that wallet contained a

card,credit he could not heldbe to have controltakenknowingly
of the credit card. We do not agree.

A person acts knowingly with to his orrespect conduct
the attendant circumstances when he is aware that his conduct is
of that nature or that such exist.circumstances Ark. Code Ann.

5-2-202(2) (1987). Criminal or intent is a state ofpurpose§
mind is notthat toordinarily susceptible by direct evidence.proof
It may be inferred from facts and circumstances toshown have

179,existed the State,at time. v. 33 Ark. 804App.Alford
State, 303,S.W.2d 370 (1991); Cristee v. 25 Ark. 757App.

(1988).S.W.2d 565

context,In this Ark. 5-36-103(a)(l)Code Ann. §
requires only that one take overknowingly unauthorized control
the another;ofproperty does notit that he know either therequire
value or the true of the Here,character taken. the courtproperty
could findeasily from the evidence tookknowinglythat appellant

the jacket, contained,control of whatever its pockets may have
with the intent of thedepriving owner. on ofKnowledge parthis
the contents of the was not forpockets necessary conviction. The
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which contained the wallet andtaking jacket,unauthorized of the
card, act, committingone and the it is liablepartythe credit was

Earle,him. v. 222for all of the thus taken Seeby Peopleproperty
State,476, v. 19(1963);Cal. 2d 35 Cal. 265 StevensRptr.App.

647, (1886);Neb. 28 N.W. 304 see also 3 Wharton’s Criminal
(14th 1980).Law 360 ed.§

did strictlyalso contends that the notAppellant proof
However, objectedconform to the neverappellantinformation.
court,on these in the trial and we do not address issuesgrounds

401,State,v. Ark.raised for the first time on Walker 303appeal.
State, 58,(1990);797 S.W.2d 447 Bell v. 296 Ark. 757 S.W.2d

(1988).937

Affirmed.

Cooper Danielson, JJ.,and agree.

BEESON, Beeson,Margaret Ann Mother of Amanda a
v.Minor ARKANSAS DEPARTMENT OF HUMAN

SERVICES

CA 91-102 823 S.W.2d 912

Court of of ArkansasAppeals
Division I

22,deliveredOpinion January 1992
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Gladwin,Robert J. for appellant.

Ron McLaughlin, appellee.for

Cooper,R. inJudge.James The thisappellant chancery
Beeson, 30,1989,case is the mother of Amanda a minor. On May

the Washington Probate an declar-County Court entered order
ing to be andAmanda ofdependent-neglected placed custody

1990,27,the OnAmanda in June theappellee. peti-appellee
tioned the Washington Court to terminate theCounty Chancery

andappellant’s parental to the torights grant appellee the power
consent to Amanda’s After aadoption. hearing, the chancellor

24,1991,entered order onan January terminating the appellant’s
parental rights and the as withappointing custodian theappellee
power to consent to Amanda’s without to oradoption notice

decision,consent theof Fromappellant. that comes appeal.this

reversal,For the contends that theappellant chancellor’s
decision to terminate the wasappellant’s rights notparental

error,thesupported by evidence. We find no and we affirm.

Arkansas Code (b)(1)Annotated 1991)9-27-341 (Supp.§
provides:

(b) The maycourt petitionconsider a to terminate
ifparental rights it finds that the Department of Human

Services has or legal of the andphysical custody juvenile an
appropriate forplacement plan juvenile.the An order
forever terminating parental shall be arights uponbased
finding clear andby convincing evidence of one or more(1)
of the following grounds:

(1) That a juvenile has been adjudicated the court toby
be dependent-neglected and has continued out homeof the

one (1)for year and a thedespite meaningful byeffort
of HumanDepartment Services to rehabilitate the home

removal,and correct the conditions which caused those
conditions have not been byremedied the parent.
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theargument challenges statutoryThe two ofappellant’s
contention, toHer first which is relevant therequirements.

naturemeaningful of the efforts to rehabilitate theDepartment’s
removal,home and correct the Amanda’s iscausingconditions

that the rehabilitative case thedeveloped by Departmentplan
was unreasonable and unworkable. The second con-appellant’s
tention is that the failed to she had notDepartment prove that

removal,remedied the conditions which caused Amanda’s or that
she was unfit to care for Amanda.

Grounds for of rightstermination must beparental
andproven by clear evidence. Ark. Code Ann. 9-27-­convincing §

(b)341 1991). When the burden of a(Supp. disputed factproving
evidence,in is “clear and thechancery by convincing” question

we must answer on is whether the chancellor’s thatappeal finding
the factdisputed by convincingwas clear and evidenceproved is

Freeman, 12,clearly erroneous. Freeman v. 20 Ark. 722App.
(1987);S.W.2d 877 52(a).Ark. R. Civ. P. resolvingIn this

mustquestion givewe due to the ofregard the trialopportunity
Freeman,court to judge the of the witnesses.credibility supra.

Williams-Beach,LaReine a family service worker employed
by Services,the of HumanDepartment testified that she was
Amanda’s case worker. She stated that came intoAmanda the

23,Department’s 1989,oncustody and wasMay adjudicated
dependent neglected.and Ms. Williams-E^ach further stated
that Amanda came into placement reportbecause of a of failure
to medicalprovide fortreatment Amanda her Sheby family.
stated boththat the were theparents at time of theunemployed
adjudication, and mother,that Amanda’s the appellant, was
diagnosed paranoidas and was not able to take careschizophrenic
of Amanda because of her mental condition. Ms. Williams-Beach
also testified that a feedingAmanda has disorder which requires
her caregivers to obtain training to learn feedspecial to Amanda
through gastrostomy, and that Amanda occu-requires physical,
pational, andspeech, ofhabilitative some which musttherapies,
be performed by specialists.

With regard to the Department’s rehabilitative case plan,
Ms. Williams-Beach testified the wasthat toappellant required
maintain suitable housing and to aemployment, obtain psycho-
logical evaluation and counselling, and to deal with Amanda’s
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Williams-Beach’sAccordingneeds. to Ms.medicalspecific
not with the Withcomplied plan.the hastestimony, appellant

suitableto the that the maintainrequirement appellantrespect
that the liveshousing appellantand she testifiedemployment,

with her in an that is in Ms.apartment disarray.grandparents
Williams-Beach testified that the was told that sheappellant
would either have to move from her residence or clean it because it

suitable,was not but that the had failed to do so. Withappellant
to the that the obtain suitablerespect requirement appellant

Ms.employment, Williams-Beach stated that she did not believe
that the was even theappellant unemployable though isappellant
on permanent disability because of her mental status and receives
social security benefits. Ms. Williams-Beach stated that the
appellant was referred to a jobrehabilitative unit for buttraining
that the told herappellant counselor that she did not want to work
because she might have Amanda returned to her. sheAlthough
conceded that the appellant was doing everything that could be
reasonably health,to control herrequired mental Ms. Williams-
Beach stated that the wasappellant to obtain arequired psycho-
logical evaluation under the case but hadplan, failed to do so.
Finally, with toregard the requirement that the appellant provide
for Amanda’s needs,specific medical Ms. Williams-Beach testi-
fied that the hadappellant failed to obtain the training required
for her Amanda,to learn to feed and stated that she did not
believe that the hasappellant the toability recognize Amanda’s
needs when it comes based,to her feeding. This opinion was in
part, on Ms. Williams-Beach’s'observation that the didappellant
not voluntarily Amanda;initiate contact with for unlessexample,
a suggestion her,is made to the appellant doesn’t question
whether Amanda is wet. Ms. Williams-Beach testified that

thealthough hasappellant education,a twelfth-grade she quickly
forgets when things are to her.explained She also stated that the
appellant has not inquired about the techniques involved in
feeding Amanda. that,Ms. Williams-Beach stated in her opinion,
Amanda could not be returnedsafely to the home now because
the appellant is not to takeprepared care of her and her special
needs.

Bonno,Peggy who at the time of the hearing had been
Amanda’s months,foster mother for nineteen testified concern-
ing Amanda’s special needs. She stated that Amanda has
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and a disorder. As adelay eatingdevelopmental psychological
disorder,feeding hungerresult of her Amanda does not associate

Therefore,with or it is to feedeating necessarysatisfaction.
ondayfive times and to her aorally place feedingAmanda a

must be eleven Ms.day.that monitored for hours a Bonnopump
that, without takestated the Amanda does not enoughpump,

food to survive. Ms. Bonno testified Amanda hasFinally, that a
involvingschedule and whichvery complex feeding therapy

varies to and ever statedday day changing.from is She that
needs,training isongoing required to meet Amanda’s andspecial

trainingthat she had obtained this in Little Rock.

Pat Duncan stated that she was employed at the Richardson
Center, a schoolspecial for children with developmental delays.
She further stated that Amanda is a in thestudent early

Center,programintervention conducted the Richardsonby
where she receives for her delay disorder.therapy developmental
Ms. statedDuncan that the Center with the mainnormally dealt
caretaker, and that she had had no contact with Amanda’s
parents, only with her foster she stated that theparents. Finally,

CenterRichardson would welcome the parents theyif chose to
but,alongcome to her knowledge, the hasappellant never

contacted the Richardson toCenter involvement withrequest
Amanda.

The testified that sheappellant understood that Amanda
was in carefoster because she has a Shefeeding disorder. stated
that, although Dr. Langston informed her of Amanda’s feeding
disorder, didhe not tell her was goingwhat to have to be done to
try and take care of Amanda. She stated that awareshe was of the
special training Amanda,she needed forto care that shebut was
thrown out of the in Little Rockhospital trainingwhere the was
offered. testifiedShe that did thisgetshe not totry training
anywhere Likewise,else because she did knownot where to it.get
she testified that she had not obtained the required psychological
evaluation because she did not know where to it. Theget appellant
conceded that she had not asked her caseworker where a
psychological obtained,evaluation becould and therethat are
many shethings needed to about oftakinglearn care Amanda.
She that shestated that aunderstood Amanda requires feeding

formula,schedule and thatspecial but she did not know what the
formulaspecial was hadbecause she not been with Amanda.
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record, weand the entireAfter thisreviewing testimony
theterminatingdid hot err inconclude that the chancellor

assume, withoutEven should werights.appellant’s parental
suitablethe that the obtaindeciding, that requirement appellant

in the mentallight appellant’swas unreasonable ofemployment
condition, make awe cannot that the did notsay Department

effort the home and correct themeaningful to rehabilitate
whichconditions caused Amanda’s removal.

We think it clear that must beoverriding importance
which,feeding accordingattached to Amanda’s disorder to the

evidence, caregiverher to adhere to a andrequires complex
Moreover,several eachdemanding feeding routine times theday.

disorder is of such a nature as to active involvement andrequire
vigilance that,theon of the recordpart caregiver. The indicates
because hunger food,Amanda does not associate with she does
not when she is andcry that there is the for herhungry, potential
to starve to Thequietly death. record supports findingalso a that
the interest,cannot or will not theappellant achieve ofdegree
involvement, and initiative provideto for Amanda’srequired
minimum needs.

Although recognizewe that the economicappellant’s
status makes it herdifficult for to commute to Little Rock to
receive the training to therequired operate andfeeding pump
assist in the various ofcourses Amanda thetherapy requires,
record shows that she has not made the effortminimal of
inquiring whether this could betraining obtained a moreat

Likewise,convenient location. it bealthough may conceded that
relocating her residence would be for thedifficult thereappellant,
was evidence that housecleaning was within the appellant’s

butcapabilities, that she failed to with thecomply requirement
that she do so. A similar lack of initiative with to theregard
Department’s isrequirements by thedisplayed appellant’s expla­
nation that she did not aobtain psychological evaluation because
she did one,not know where obtainto in ofespecially light her

that,testimony shealthough' saw aregularly psychological
caseworker, she did not ask the caseworker how to obtain the
required evaluation. Similarly, there was thatevidence the
appellant failed to contact the Richardson Center to request

ininvolvement Amanda’s The chancellortherapy. stated that the
appellant lacked the ofdegree interest torequired careproperly
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for Amanda. Although the contendsappellant that merely being
uninterested is insufficient to termination ofsupport parental

that,rights, we think under the circumstances of thisparticular
case, a lack of interest which inresults a failure to learn the
feeding and totechniques therapies care for isrequired Amanda

circumstances,tantamount to unfitness. Under these we hold that
the chancellor did not err in thefinding that madeDepartment a

home,meaningful effort to rehabilitate the and that the condi-
tions which caused removal had not been remedied theby
appellant.

Affirmed.

Cracraft, C.J., Danielson, J.,and agree.

ARKANSAS,CONTEL OF INC. v. ARKANSAS
PUBLIC SERVICE COMMISSION

CA 91-108 822 S.W.2d 850

Court of Appeals of Arkansas
En Banc

Opinion 22,delivered January 1982
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Chisenhall, Julian, P.A.,Nestrud & Lawrenceby:
Chisenhall; P.C.,and Brydon, & W.R.Swearengen England, by:

III, forEngland appellant.

Henderson,W.Kenny for appellee.

Danielson,Elizabeth W. Judge. Appellant, Contel of
Arkansas, Inc., 75,000a telephone utility serving approximately
Arkansas ratepayers, from a decisionappeals of the Arkansas

Commission,Public Service Contel’sappellee, involving applica-
tion for generala rate increase. Contel contends the Commission
erred in itscalculating cost of inequity by including its parent
corporation’s structure accruedcapital common stock dividends

as apayable zero-cost source of funds.1 ContelAlternatively,
argues that the Commission’s use of a 105-day lag duringtime
which Contel had the use of zero-cost funds isany erroneous. We
affirm on the first point and reverse and remand on the second.

that,Contel of $50Arkansas contends including aboutby
million in accrued common stock dividends at zero cost in Contel

structure,Corporation’s capital the Commission denied it any

1 Arkansas, Inc., wholly-owned subsidiary Corporation;Contel of is a of Contel as
such, market-traded, Corporation’s capital imputedits stock is not and Contel cost of is to

equity.be Contel of Arkansas’ ofcost
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returnreturn on those funds Contel of Arkansas’ onby reducing
that the record demonstrates thatAppellant claimsequity.

and,earningsare out retained because retainedpaiddividends of
shareholders,are the of the have aearnings they costproperty

withassociated them.

Commission, in exclusion dividendsresponse, arguesThe of
would a double onpayable urged byas Contel allow return the

same of the in ofmoney recognition lagbecause of payment
It sayscommon stock dividends. that stockholders are implicitly

the allowed return on common stock andcompensated through
dividends,lagthat investors in and thisexpect receivinga is

in therecognized methodology used to calculate Contel Corpora-
tion’s ofcost equity.

review,Because of ofthe limited our we arescope
to affirm the Incompelled as to first Southwestern Bellpoint.

Commission,Co. v. 24Telephone Arkansas Public Service Ark.
142, 144,App. 751 S.W.2d 8 we said:(1988),

This court is generally not concerned with the method used
theby Commission in calculating longrates as as the

Commission’s isaction based on substantial Itevidence. is
reached, used,the result and not the method which

If theprimarily controls. Commission’s isdecision sup-
substantialported by evidence and the total effect of the

unjust, unreasonable,rate order is not orunlawful discrim-
Bell,inatory, judicial inquiry terminates. Southwestern 19

327, 927;Ark. at 720App. S.W.2d at Southwestern Bell
Comm’n,Tel. Co. v. Arkansas Pub. Serv. 18 Ark. App.

260, Tel.,715 S.W.2d 451 (1986); 17Walnut Hill Ark.
265,at 709 S.W.2dApp. at 99.

This alsocourt observed in Southwestern Bell Co. v.Telephone
Commission, 260,Arkansas Public Service 18 Ark. 715App.

S.W.2d (1986):451 “If the total effect of the rate order cannot be
said unreasonable,to be unjust, unlawful or discriminatory,
judicial concluded,isinquiry and infirmities in the method

are renderedemployed In Generalunimportant.” Telephone Co.
v. Commission, 595,Arkansas 599-600,Public Service 295 Ark.

1,3751 that,S.W.2d the(1988), court statedsupreme while it
would reverse a decision where ratemakingconfiscatory was
evident, it was not concerned with the method the commission
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companytheto supplyrate neededtheused to determine
decisionthe commission’ssinceworking capital;withadequately

itreasonableness,” could not findcourttheofwithin the “zonefell
confiscatory.was

our ofscopeonTherefore, above limitationsthegiven
on appeal.firstreview, pointwithagree appellant’swe cannot

infirm, recordwell be themethodology mayWhile the appellee’s
10.61%that thedemonstratemanifestlyus does notbefore

frommarkedlydiffers sofor appellantreturn on calculatedequity
judicialas to warrantis10.83% it claims appropriatethe

was based ontheby appelleeThe result reachedinterference.
that, because investorwho assertedof witnessestestimony expert

addressed in the variouswith to dividends areregardexpectations
chargedthe rates to bederiving by appellant,calculations used in
is Whileappropriate.inclusion of dividends at zero costpayable

cannot con­contests this wevehemently position,the company
erred in thisclude on the record before us that the Commission

regard.

However, we with in its claim that the 105-agree appellant
erroneous, and reverselag the isday period adopted by appellee

noted, lagon that As the Commission calculated a ofperiodpoint.
105 which Contel had thedays during Corporation theoretically
use of the funds common stock dividendsby payable.represented
It calculated this on the that isperiod assumption money

aduringcollected Contel on an even basisby Corporation daily
thus,calendar Contel has theninety-day Corporationquarter;

use of these for which isaverage forty-funds on half the quarter,
five The then added to thedays. sixty-Commission that period
day between the end of the and the date of actuallapse quarter

of the dividends and arrived at apayment 105-day period.

arguesContel that this is overstated and notperiod sup-
because, commonported by the evidence that stockaccepting

sources,fundingdividends are zero-cost thepayable liability
these sources of funds does not come into existencerepresenting

case,until the wasdividend is declared. In this the dividend
date,declared to the andonly twenty-three days prior payment

Contel contends that this is thetwenty-three days lag period
that,the evidence. Contel also out until thesupported by points

dividend is declared and a source zerofunding liability bearing
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created,cost is arethereby representedthe funds thereby
retained which a return shouldearnings be earned.upon

that,The is with onpositionCommission’s as the first point
lag recognizesthe investorappeal, 105-day period expectations

and from two onprevents appellant earning returns the same
that,saysfunds. It because of everya collectionsportion day’s

during a calendar aof dividendquarter preceding payment
fund the dividend has ofactually when the the usepaid, company

the funds for the byas calculated the Commission.period

Although review,we realize the welimitations on our
must hold the lagthat Commission’s use of a in105-day period

unreasonable,this case is andunjust, bynot substan­supported
Althoughtial evidence. an inwitness testified ofexpert support

the for lagrationale a 105-day period, that same witness
theacknowledged zero-cost liability dividendsrepresenting pay­

did declared, which,able not exist until the date the dividend was
as noted previously, twenty-threewas days before payment.

thatRecognizing utility ratemaking is an artinexact
and of necessity involves andjudgment calls educated surmise

time,from time to Arkansas Electric v.Energy Consumers
Arkansas Public Service Commission and Arkansas Power and

47, 813Light 35 Ark.Company, S.W.2d 263App. (1991), theory
must at juncturesome give recognition to The toreality. theory as
the use of earningmonies a return which become zero-­eventually
cost liabilities must recognize the reality that cannotthey become
zero cost under the inratemaking theory used this case until such

theytime as in liabilities,fact become which theis date the
dividend is declared. See Anadarko Petroleum v.Corp. Panhan­

1171, 1175dle Eastern Corp., 545 A.2d (Del. St.1988); Charles
Webb,&Bdg. 577,Loan Ass’n v. 229 S.W.2d (Mo. 1950);581

Benas v. Co., 28,Title Guar. Trust 267 S.W. (Mo.29 Ct. App.
1924); Butler,Gallagher 161,v. 378 S.W.2d (Tenn. 1964);167

562,Atwood Huff,v. 108 (Va. 1921).S.E. 564 As demonstrated
theby undisputed case,evidence in this the zero-cost liability

(represented commonby stock dividends camepayable) into
existence twenty-three beforedays the date it was lagand apaid,

is, therefore,ofperiod twenty-three days appropriate.

The decision of the as toappellee appellant’s Point I for
affirmed;reversal is the asdecision to allowing laga 105-day
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reversed, with directions that ais and this case is remandedperiod
commoncalculatingbe used indaysoflag period twenty-three

stock dividends payable.

in remanded in part.Affirmed reversed andpart;

Cooper, J., concurs.

DIVISION, v. NevaPUBLIC EMPLOYEE CLAIMS et al.
TINER

CA 91-112 822 S.W.2d 400

Court of of ArkansasAppeals
Division I

22,Opinion delivered January 1992
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Smith,Richard S. for appellant.

Boyce,Sam for appellee.

Danielson,Elizabeth W. InJudge. this workers’ compen-
case,sation appellants contend that the findingscommission’s

that sustainedappellee a compensable injury and that she is
temporarily totally disabled are not supported substantialby
evidence. We affirm.

At matter,the time of hearingthe in this was 63appellee
years old and had been theemployed by Newport Public School
System 33 years.for It is thatundisputed appellee has had a
hiatal hernia and gastrointestinal for a ofproblems number years
preceding 6, 1988,the date of the Oninjury. January appellee
was called in to work to cook 90 ofpounds hamburger meat. The
school was closed due to weather conditions and no other
employees were called in to assist wasappellee. Appellee required
to lift pots to of andheavy topthe the stove stir the meat with a
paddle during the cooking process. then had to cleanAppellee out
a waist-high freezer in tochest-type putorder the meat into it.
Appellee testified that during cookingthis and cleaning process
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she felt like in her chest and she tosomething beganripped
so intense that she wasexperience takingandpain crying

medicine while her task. After shecompleting hercompleted
duties a worker from another school came to take her home. Asby

were saw herthey leaving, and herappellee supervisor reported
him,condition tellingto him to be sure to file her withinjury

workers’ contacted Dr.compensation. Appellee Green that eve-
ning, 10,1988,but was unable to see him until due to theJanuary
road Allen,conditions. Dr. Green referred to Dr.appellee who
performed for of asurgery repair large hiatal hernia.esophageai

tried toAppellee work some following the 6January injury,
but was unable to continue with her duties. daughterAppellee’s
testified that before the 6January had beeninjury, appellee able

housework,to do her own but could not do so thefollowing injury.
contends,The appellee found,and the commission that she

suffered an aggravation of a pre-existing hiatal hernia in the
course and of herscope employment, which necessitated the
surgical hernia,ofrepair the and that as a ofresult the sheinjury,
has been unable to return to work. contendAppellants that the
hernia predated the January 6 incident and that there was no
connection between appellee’s work and theactivity surgical

hernia,ofrepair her but rather that hadappellee longa ofhistory
gastrointestinal thatproblems ultimately resulted in the need for
surgical repair of the hiatal hernia.

The of thefindings Workers’ Compensation Commis­
sion must be upheld on review if there is substantial evidence to
support them. v.Scarbrough Cherokee 306Enterprises, Ark.
641, 816 S.W.2d 876 (1991). Before we can reverse a decision of

commission,the we must be convinced that fair-minded persons
with the same facts before them could not have reached the same
conclusion reached by the commission. Black v. Riverside Furni­

Co.,ture 370,6 Ark. App. 642 S.W.2d (1981).338

law,In workers’ compensation the “takesemployer
the as heemployee finds him” and employment circumstances
that aggravate pre-existing conditions are compensable. Nash­

Cox,ville Livestock v. 69,Comm’n 302 Ark. 787 S.W.2d 664
(1990). In Co.,Loveless v. 776,Garrison Furn. 251 Ark. 475
S.W.2d 158 (1972), the supreme court held athat hiatal hernia
does not come within the purview of the statutory restrictions



26

hernias;applying to other of claimstypes involving hiatal hernias
are governed generalthe ofby provisions workers’ compensation
law. that theAppellants argue medical evidence does not provide
substantial evidence that hiatalappellee’s aggravatedhernia was

her workby degreeto the thatactivity surgery would be required.
However, Dr. Green stated in a letter admitted into evidence that
he felt hiatalappellee’s hernia condition could have aggra-been
vated by the thatactivity she was to inrequired perform carrying
out the duties of her employment. also onAppellants rely letters

Silvoso,written Dr.by in which he states basically that as a rule
hiatal hernias do not result from physical activity such as stirring
the hamburger meat. This isargument irrelevant because appel-
lee acknowledges that the hernia existed to herprior injury.

also onAppellants rely Dr. Silvoso’s statement that a hernia
would probably be aggravated to an extent requiring surgery only
if the strenuous,wereperson involved in stooping-over type
activity for a prolonged However,of time.period Dr. Silvoso also
admits in his letter that he did not have all the facts andnecessary
could not make a judgment as to the degree appellee’s work

aggravatedactivities her pre-existing condition.

rate,At any the commission has the ofduty weighing
medical evidence,evidence as it does any other and the resolution
of conflicting evidence is a of factquestion for the commission.

Foods,Mack Inc.,v. Tyson 229,28 Ark. 771 S.W.2dApp. 794
(1989). Questions of andcredibility weightthe to be given the
evidence are exclusively within the province of the commission.
Austin v. Highway Ass’n,15 Water 60,Users 30 Ark. 782App.
S.W.2d 585 (1990). We find there is substantial evidence to

thesupport commission’s finding that appellee sustained a
compensable injury.

Appellants also thequestion commission’s award of
temporary total disability, claiming appellee’s healing hasperiod
already ended. In the administrative law judge’s opinion, which
was adopted by commission,the full he pointed out that the
surgeries resulting from the compensable resulted in aninjury
extended ofperiod work,absence from and that has beenappellee
unable to continue with her duties. We cannot say the finding of
the commission that is entitledappellee to totaltemporary
disability is not supported by substantial evidence.
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Affirmed.

Cracraft, J.,C.J., Cooper, agree.and

David A. COOK v. STATE of Arkansas

CRCA 91-22 823 S.W.2d 916

Court of of ArkansasAppeals
En Banc

22,JanuarydeliveredOpinion 1992
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Bennett,James B. for appellant.

Gen.,Bryant,Winston Att’y Pamela Asst.by: Rumpz, Att’y
Gen., for appellee.

Rogers,Judith Judge. The in this criminal caseappellant
was convicted of DWI in El Dorado Court. HeMunicipal

and, trial,toappealed circuit court after a de novo bench was
DWI, offense;found ofguilty first sentenced to 120 indays jail

costs;$300with 119 fined ordered tosuspended; plus attend a
DWI and had hisprogram; driver’s license forsuspended ninety

decision,From thedays. comes this appeal.

reversal,For the asserts that there wasappellant insufficient
evidence to vehicle,a that he insupport finding was control of the
and that the trial court erred in his motion to thedenying suppress
results of a test. We withbreathalyzer agree the firstappellant’s
contention, and we reverse and remand.

As therequired by Arkansas Court’s decision inSupreme
State, 247,Harris v. 284 Ark. 681 S.W.2d (1984),334 when

evidence,there is a challenge to the sufficiency of the the appellate
court is required to review that point consideringtoprior any
alleged State, 496, 809trial error. See Gomez v. 305 Ark. S.W.2d

(1991). cases,809 On inappeal criminal whether tried aby judge
or we review thejury, evidence in the most favorablelight to the
State and affirm if there is any substantial evidence to thesupport

State,trial judgment. 196,court’s v.Ryan 30 Ark. 786App.
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substantial, be ofthe evidence must(1990).S.W.2d 835 To be
orwaya conclusion onecharacter to compelsufficient force and
gothe mind toit must inducethe other with reasonable certainty;

State, 19 Ark.conjecture. App.mere or Lair v.beyond suspicion
172, (1986).718 S.W.2d 467

theViewed in the most to thelight appellee,favorable
that of the El DoradoTerry Canterburyevidence shows Officer

Police a one-vehicledispatched investigatewas toDepartment
15, scene,accident on When1989. he arrived at the OfficerJuly

an afterCanterbury observed that automobile had struck a tree
a tocrossing damageset of railroad tracks. He first assessed the

and, so,the of indoingautomobile while noticed an odor alcohol
the vehicle. Officer then walked over to a ofCanterbury group

which included the thepeople appellant, girlfriend,appellant’s
and two other who were them. thatpeople Suspectinghelping

accident,alcohol inmight be involved the Officer Canterbury
breath,noticed that the had of onappellant an odor alcohol his

had a flushed and in theappearance, rapidly tospoke response
that,officer’s Officerquestions. Canterbury stated once he

breath,detected the odor of alcohol on the theappellant’s
appellant althoughwas not free to leave he not beenhad yet
formally arrested. Officer also stated that heCanterbury asked

car,the if he hadappellant been the and that thedriving appellant
admitted that hadhe been when thedriving accident occurred.
However, at trial the inmoved limine to theappellant suppress
statements togiven Officer on the heCanterbury grounds that

Arizona,had not been given warningsthe by Miranda v.required
384 U.S. (1966)436 and grantedthe trial court the motion. On
cross-examination, CanterburyOfficer stated that he sawnever
the appellant drive the automobile.

Under 5-65-103(a) (1987),Ark. Code Ann. it is§
unlawful anyfor whoperson is intoxicated or be inoperateto
actual controlphysical of a motor vehicle. of a motorOperation

officer;vehicle may (1) (2)be theproven observation ofby
arrest; (3)evidence of intent to afterdrive the moment of or a

State,confession theby defendant that he was Azbill v.driving.
98, bar,285 Ark. S.W.2d In(1985).685 162 the case at Officer

Canterbury testified that he never theobserved appellant operat­
vehicle; moreover,ing the tothere was no evidence show that the

intended toappellant drive after the moment of arrest. Finally,
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wasdriving sup-that he had beenthe admissionappellant’s
therefore,and, was not in evidence.the trial courtpressed by

circumstances, the evidence admitted atwe hold thatUnder these
DWI becausea conviction forinsufficient to supporttrial was

or wasshowing operatedno evidence that the appellantthere was
in control of the vehicle.actual physical

States, (1978),1 the Unitedv. 437 U.S.In Burks United
Clauseheld that the Double JeopardyStates CourtSupreme

found thereviewingonce the court hasa second trialprecludes
conviction,to a as distin-evidence insufficient sustainlegally

state, however, the trialargues thatguished from trial error. The
the motion togranting appellant’scourt committed error in
in which he Officerthe statement toldsuppress appellant’s

vehicle,driver of the and thusCanterbury that he was the
retrial under ourcase be remanded forcontends that the should

State, 97,Ark.in v. 306court’s decisionsupreme Crutchfield
104, (1991) grantingS.W.2d 884 (supplemental opinion816
rehearing).

court had determinedCrutchfield,In thesupra, supreme
thethat the evidence at trial was insufficient to supportpresented

conviction, also concluded that the trialbut the courtappellant’s
court in offered the state.excluding testimony byhad erred expert

retrial isrecognizingIn its on thatrehearing, althoughopinion
when a conviction ison of doubleprohibited grounds jeopardy

whenreversed for the court ruled thatevidentiary insufficiency,
the state offers and a of it is errone-portionsufficient evidence

offendingexcluded the defendant be retried withoutously may
inright against being Consequently,the twiceplaced jeopardy.

holdingthe case remanded for a new trial on a that thewas
evidence would have been sufficient had the state’s expert

been at trial.testimony admittedproperly

In decision in Crutchfield,order to determine whether the
case, decide whether theis to this we must firstsupra, applicable

trial statement. In hisexcludingcourt erred in appellant’s
court,for before the trial con-argument appellantsuppression

he made thetended that he was “in at the timecustody”
statement, but had not been advised of his Mirandaincriminating

was a ofrights. agree productWe do not that the statement
its exclusion at trial.interrogationcustodial so as to warrant
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Arizona,v.warnings Mirandarequired byThe
is tosubjectedwhen the defendantonlycome intosupra, play

v.or Bennettinterrogation equivalent.custodial its functional
State, 179, (1990). warnings302 Ark. 789 436 MirandaS.W.2d

investiga­isbyare not if therequired questioning police simply
State, 322, 699 To(1985).Shelton v. 287 Ark. S.W.2d 728tory.

subjectedor has todetermine whether not one been custodial
to ininterrogation giving warnings,so as the of Mirandarequire

State,Shelton v. the forth thesupra, followingcourt setsupreme
test:

It is settled that the safeguards Mirandaprescribed by
become as as aapplicable soon freedom of actionsuspect’s
is tocurtailed a Adegree associated with formal arrest.
policeman’s unarticulated has no theplan bearing on
question whether a was “in at asuspect custody” particu-

time;lar the only relevant is how a maninquiry reasonable
in the wouldsuspect’s position have understood his
situation.

Shelton, 328-29,297 Ark. at 699 S.W.2d at 731 (quoting
Berkemer v. McCarty, 468 420 (1984)).U.S.

The circumstances in the case are notpresent unlike
those found Dewitt, 277,in v.Snyder City 15 Ark. 692App.of

(1985).S.W.2d 273 In aSnyder, police investigatingofficer the
ofscene an accident was told the that heby appellant had driven

ditch,the vehicle into the and we found no inerror the trial court’s
Here,denial of the motion to althoughsuppress. officer Canter­

testifiedbury that appellant was not free to leave once he detected
the odor of onalcohol appellant’s person, isthere no indication in
the record that the officer thiscommunicated restriction to
appellant prior to his arrest. The record reveals that Officer
Canterbury attendance,was onlythe inpoliceman and there were
several spectators present theduring investigation which took

on aplace public highway. As in Snyder, we do not thinksupra,
the herecircumstances were such that would have beenappellant
justified in the belief that he in whencustodywas he told Officer

Therefore,that he hadCanterbury been driving the vehicle. we
hold that the trial court erred in suppressing appellant’s inculpa­
tory statement. We also hold that the inclusion of this evidence
would render the evidence sufficient to a conviction.support
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isthe court said that the stateIn Crutchfield, supra,
and remandwe reverseAccordingly,entitled to its case.prove

Therefore, it becomes to addressnecessarythis case for retrial.
onby appellant appeal.the second issue raised

of the breathalyzercontends that the resultsAppellant
level,test, which had .12% blood alcohol should haveshowed he

been because Officer had no reasonableCanterburysuppressed
agree.cause to him to submit to the test. We do notrequire

1991)6-65-203(a)Arkansas Code Annotated (Supp. provides§
that the test administered at the direction of a law“shall be

reasonable cause to believe thehaving personenforcement officer
to in control of a motorhave been or actualoperating physical

one-tenth of onevehicle while intoxicated or while there was
or of alcohol in the blood.” Wepercent (.10%) person’smore

believe that flushed slurred andappellant’s appearance, speech,
feet,uneasiness on his with Officer detectionalong Canterbury’s

of the odor of cause for thesupplied ample requiringalcohol
State, 286, 174,breath test. See Ark. 690 S.W.2d 352Elam v.

Therefore,(1985). we hold that the trial court did not err in
allowing the introduction of the test results.

Reversed and Remanded.

Cooper Danielson, JJ.,and dissent.

Cooper,James dissenting. agreeR. While I with theJudge,
majority’s decision to reverse the conviction due to theappellant’s

evidence,of theinsufficiency I dissent from its remand to the trial
court for a new trial because the will be twiceappellant thereby

First,inplaced There are two bases for conclusion.jeopardy. my
our conclusion that evidencethe was insufficient should have
ended the analysis findingbecause this is toequivalent acquittal
by the trial court. glossesthe over aSecondly, majority opinion

error, i.e.,procedural the State’s failure to to theobject appel-
motion,lant’s which inuntimely resulted its failure tosuppression

for the issue of whetherpreserve appeal trial error was
committed.

Double considerationsjeopardy must be addressed when
arises,retrial of a criminal defendant and the United States

Supreme Court’s decisions have the offoreclosed thisdisposition
case arrived at the It was held in Burks v.by majority. United
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States, an court’s determina­(1978), appellate437 1 thatU.S.
tion the evidence is insufficient for conviction is tantamountthat

State cannot aretryto a verdict of aacquittal. Consequently,
defendant is a State courtbywhose case reversed appellate

of v. Massey,because of the the evidence. Greeneinsufficiency
(1978).437 at the decidedU.S. 25 The same Courtday Supreme

Burks, v. U.S., 437 (1978),it held in Sanabria U.S. 54 thatsupra,
even when an erroneous exclusion of evidence causes the insuffi­

evidence,ofciency retrial is barred.

In when the defendant’s casesummary, is reversed .on
isappeal, againstretrial barred the rule ifby double thejeopardy

evidence,reversal is based of the butupon insufficiency retrial is
not barred if is Singerit based S.upon error. and M.J.procedural
Hartman, Handbook,Constitutional Criminal Procedure

(1986).16.23 at 590 Because the case at bar was reversed due§
evidence,to ofinsufficiency the retrial is barred and the case

should be regardlessdismissed of whether the trial court’s
exclusion of the statement that he wasappellant’s driving was
erroneous.

State,Arkansas has followed this In Harris v.reasoning.
247,284 Ark. (1984),681 S.W.2d 334 our CourtSupreme held

that, issue,when the of the atsufficiency evidence is it must be
addressed before ofany question trial error be decided. Themay

of State,Court held Ryanin v. 30Appeals specifically Ark. App.
196, (1990),786 S.W.2d 835 that an maycourt notappellate

aaffirm conviction considering evidence which theby jury did not
Thus,hear when is at issue. when issufficiency evidence excluded

it bemay considered on appeal.not

Nevertheless, State,the majority relies on v.Crutchfield
97, 812306 Ark. S.W.2d (1991)459 op. 14, 1991),Oct. in(supp.

which our Supreme Court ruled that when the State offers
excluded,sufficient evidence aand of it isportion theerroneously

defendant may be retried offending rightwithout the against
placedbeing twice in The injeopardy. supplemental opinion

Crutchfield, dismiss,supra, reversed the Court’s decision to
case,onrelying Duckworth,dictum from an Illinois Webster v.

767 F.2d (7th 1985).1206 Cir. Webster did conclude that the
however,trial;double clause barred a second thejeopardy

inmajority relied on dictum in thewhich IllinoisCrutchfield
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jurythe firstwherescenarioadistinguished hypotheticalCourt
Burks,heard,it unlikethe evidenceonshould have acquitted

evidencethe prosecutorialon allwas basedwhere acquittal
Websterof thethemy opinion, portionIninitially presented.

value.little or no precedentialrelied on hasopinion

bar, finds the evidencemajority’s analysisIn the case at the
State, disregardssupra,Harris v.in accordance withinsufficient

conclusion, to determineand continuesof thatthe import
trialwhether the[deciding]“firstbywhether appliesCrutchfield

error,” in thestatement. “Trialexcluding”in thecourt erred
which prejudicesmeans erroranalysis, clearlydouble jeopardy
15,Burks,defendant, Accordingly,atsupra,the not the State.

insufficient, reversedcase should bewas thebecause the evidence
continued, “trialdismissed; were nobut even if analysisand the

have beenState mayerror” committed as theonlywas
prejudiced.

failed tothat the StateA second basis for dismissal is
thebythe statementfor the issue of whetherpreserve appeal

not have beenshould or shoulddrivingthat he wasappellant
of Criminal Proce-Rule 16.2 of Arkansas Rulesthesuppressed.

evidence, includingto the use ofobjectionsdure thatprovides
defendant, be made abyor of a shallconfessions admissions

ten before thedaysmotion to evidence filed no later thansuppress
movinggood by party.date set for unless cause is shown thetrial

admissionThe did not file a motion topretrial suppressappellant
statement, thedayto it on the ofof the but instead moved suppress

trial, of the motion.no for the untimelinessoffering explanation
object.The State did not

16.2, wouldHad the adhered to Rule the Stateappellant
from anhave had the to anbring interlocutory appealopportunity

P. 36.10.order confession under Ark. R. Crim.thesuppressing
theProceedings stayed pendingin the trial court would have been

significantwhich is especiallydetermination of the State’s appeal
cannot be taken byto the State because an interlocutory appeal

attaches, i.e., in athe after the is swornjuryState after jeopardy
trial, evidence at a benchbegins takingor after the courtjury

Glenn, 501, (1980).S.W.2d 116 As atrial. State v. 267 Ark. 592
to anrightresult of the State’s to it waivedobject, anyfailure

interlocutory appeal.
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cameThe manner in which the State’s assertion of trial error
for in is notbefore the court reviewappellate Crutchfield

Courtfrom the but it is clear that theapparent opinion, Supreme
in a criminal wasdid not hold that the court caseappellate

address, for the on an assertion ofrequired to first time appeal,
trial error made the State in the of anby interlocutoryabsence

error,addressing asserted the hasappeal. By majoritythe
allowed the filingState to without aessentially cross-appeal

notice of in accordance with Ark. R. Crim. P.appeal 36.10(b),
followed,and even if this theprocedure correctly dispositionwere

cases,of this changed.case would not be such regardless“In all of
Court,the decision in this the trial had below is a bar to any

offense,trial of thesubsequent accused for the same the only
possible result of the appeal being rulinga us onby ofquestions

mightlaw that as Harvest,serve a inguide future trials. State v.
241,26 Ark. 762App. (1989).S.W.2d 806

It is a fundamental inrule anArkansas that assertion of
error will not be considered on in the absence of anappeal
appropriate objection in the trial court. This isrule toapplicable

State,the as well as to criminal defendants. See State v. Houpt,
188,302 Ark. 788 S.W.2d (1990).239 The issue of whether the

statement’s exclusion was erroneous was not properly preserved
therefore,and the State not be heard tomay when itcomplain

raises issues for time,the first on appeal.1

Danielson, J., joins in this dissent.

1 21, 1992,recently JanuaryAs Supremeas the Arkansas Court reaffirmed its
Harris,holding supra, by stating sufficiencyin priorthat review the of the“[w]e evidence

because,the insufficient,to consideration of the other asserted trial errors if the evidence is
State, 28,the other asserted errors notdo matter.” Swanson v. 308 Ark. 823 W.2d 812S.

(1992).
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TONEY,Whitev. DorothyS. WHITECarolyn
White, Jr.Carl Lehamthe Estate ofofAdministratrix

921823 S.W.2dCA 91-61

ArkansasofAppealsCourt of
IIDivision

22, 1992JanuarydeliveredOpinion
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forAvery,Robert D. appellant.

Bridewell,Bridewell, A. forLaurieby:Bridewell &
appellee.

Rogers, an from an order ofThis isJudge. appealJudith
White’s,S.overruling Carolynthe courtprobate appellant,

objection accounting byto an and submittedinventory appellee,
of theirWhite the administratrix the estate ofDorothy Toney,

father, White, Jr. theoverruling objection,Carl Lehman In the
two ofjudge represented byruled that funds certificatesprobate

were the ofdeposit, which in existence at time the decedent’s
estate,death, were the butthroughnot distributable decedent’s

rather were daughter,the of and herseparate appelleeproperty
Leah OnToney. argumentsadvances twoappeal, appellant

court,jurisdictionthe of the and a third issuequestioning probate
in which she contends that the court’s decision was inprobate

raised,error. We find no inmerit the issues and affirm.

Jr.,White, Eudora, Arkansas,Carl Lehman a resident of
11, 1987,died intestate on November and was bysurvived his

daughters,three WhiteDorothy Toney, Carolynthe S.appellee,
White, Richmond,the and Judy White who notappellant, is a

to thisparty litigation. The dispute in this is centeredappeal upon
$186,500,two ofcertificates totaling which weredeposit, pur-

chased from a Louisiana financial ofinstitution. One the certifi-
White,cates was issued to “Carl Jr. or ToneyDottie to(Payable

Survivor),” White,while the other towas issued “Carl Jr. or Leah
Toney (Payable to Survivor).”

25, 1987,orderBy of November appellee appointedwas as
estate,the 16, 1988,of the and onadministratrix sheFebruary

submitted an and first toinventory the courtaccounting probate
for approval. toAppellant objected the andinventory accounting
on the basis that the certificates of deposit were not included as

matter,assets of the estate. At the on thishearing which heldwas
continuances,after several it was disclosed that and herappellee

Leah,daughter, had withdrawn proceedsthe of the certificates
from the Louisiana institution and had inthem a bank inplaced
Georgia, where the two resided. The court wasprobate also
informed that hadappellant fileda lawsuit theseeking recovery of
the against 30,funds 1988,inappellee Louisiana. On December
the probate judge issued inan order which he declined to
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were toof depositthe certificatesissue of whetherdetermine the
estate, he wasstating thatof theinventoryin thebe included

inthe courtbybe determinedtoownershipthe issue ofleaving
openwould remainthat the estateHe thus ruledLouisiana.
thenlitigation. Appelleeof thatthe outcomeindefinitely, pending

alternative,order, for a newin thethis orto set asidefiled a motion
9,1989, the probateFebruary bydenied onmotion wastrial. This

judge.a electedcourt, by newlyoverwhich was then presided

court, ensittingthisan butbrought appeal,thenAppellee
decisionjudge’sthat thebanc, holdingon adismissed the appeal
did notthe issues presentedthe merits ofdeclining to reach

thefinal, in it did not dismissorder thata appealableconstitute
action,the orcourt, them fromdischargethefromparties

controversy.which was inin matterrights subjectconclude their the
34,White, (1990).S.W.2d 24678731 Ark. App.Toney v.

30, 1990, before theThereafter, filed a motionappelleeon April
Decembercourt, the decisions ofit to reconsideraskingprobate

of the30,1988, 9,1989, approvaland itsFebruary requestingand
1990,24, theJulyorder ofaccounting. Byand firstinventory

inven­themotion andgranted approvedcourtprobate appellee’s
that, Arkansasofa by applicationbased on determinationtory,

It islaw, of the estate.were not propertythe certificates of deposit
this arises.from this order that appeal

courtissue, the probateAs her first contends thatappellant
the earlierto vacatejurisdictionand was withoutauthorityhad no

theofownershiprender a decision as to theorders and thereby
Ark. R. Civ.argument uponof She bases thisdeposit.certificates

aside60, settingmodifyingfor andgroundsP. which sets forth
and arguesabeyond ninety day period,orders both within and

toin the rule weregrounds applicablethat none of the mentioned
this case.

Ark. R.However, ofnotwithstanding, the provisions
(1987)60, 28-1-115(a)Civ. P. Arkansas Code Annotated §

that, cause, within theand at timegood anyin forprovides part
of the estatethe final terminationallowed for afterperiod appeal

ward, anmodifyvacate ormayof a decedent or the courtprobate
that this statuterecognizeda We haverehearing.order or grant

at timeanyvacate or its ordersmodifyallows a court toprobate
the final terminationbefore the time for has afterappeal elapsed
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Co., 21 Ark.of v. Horace Mann Ins.the estate. Carpenter Life
112, v.court in Price(1987). supreme730 S.W.2d 502 TheApp.

363,Price, this527 S.W.2d 322 observed that(1975),258 Ark.
greater flexibilitywas to afford a courtdesigned probatestatute

ofregardwith to the of its orders in thefinality process
no in theadministration of an estate. we find errorConsequently,

motion fortakingcourt’s action onprobate appellee’s
reconsideration.

that court lackedSecondly, appellant argues probatethe
jurisdiction of ofownershipto determine the the certificates

indeposit because the lawsuit Louisiana was still Shepending.
contends that this matter first be the inbymust determined court
Louisiana, the court here howleaving probate only to determine
the are beproceeds to distributed in accordance with Arkansas
law on intestate We disagree.succession.

court,The in theprobate jurisdictionexercise of its to
decedents,administer the estates of is authorized to determine

Carlson,what property belongs to estate.the Carlson v. 224 Ark.
284, 273 S.W.2d 542 (1954). The of thependency Louisiana
action on the subjectsame was no to the ofimpediment exercise
the court’sprobate jurisdiction, since identical incases different
states can be inpending each court theat same time. v.Carter
Owens-Illinois, Inc., 728,261 Ark. 551 S.W.2d (1977).209 In

situation,such a the areparties bound by judgmentthe of the
forum which first disposes of the trial.bycase Id. The record
indicates that litigationthe in Louisiana had not advanced

therefore,thebeyond pleading stages; we find no merit in
appellant’s argument that the courtprobate lacked jurisdiction
on this basis.

Appellant’s third argument is the issue in thisprimary
appeal, and involves a conflicts of law Inquestion. deciding that
the certificates of deposit estate,were not ofassets the the probate
judge applied Arkansas law and ruled that and herappellee
daughter owned the certificates of ofby right survivor-deposit
ship. Appellant asserts that probatethe court inerred determin-
ing that Arkansas law governed ofthe resolution this issue.

The parties are in agreement that should Arkansas law
apply, the probate court’s decision awarding the tocertificates

andappellee her daughter was correct. See Ark. Code Ann. 23-§
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however,of32-1005(l)(A) (1987). deposit,The certificates
under the substantivewould remain the of the decedentproperty

Louisiana, of funds in a account therejointlaw of as a deposit
showingabsent a of aownership,does not effect a transfer of

Miller, 1981);(La.405 So. 2d 812“donation.” Succession of
2dBank & Trust Baton 261 So.Rouge,Dawson v. Co.Capital of

(La. 1972).727 Ct. App.

inIt understood that title to and arightsis generally
where thejoint bank account are the law of thegoverned by place

is See AmJur.2dhas been made and the account 10deposit kept.
(1938);(1963);Banks 376 9 C.J.S. Banks and 994Banking§ §

Farrish, 1980);see v. S.E.2d Ct.(N.C.Herbin 266 698e.g. App.
Co., 247 461, (1967);Trust Md. 231 A.2d 678Tyler v. Suburban

Corns,(Okla. 1960);Hendricks v. 356 P.2d 566Lundy, Seng v.
Jones,(Fla. 1952); (Tenn.58 So. 2d 686 Sloan v. 241 S.W.2d 506

Estate,1951); (1948); KellyIn re 78 N.Y.S.2d 851 v.Kugel’s
316, v.Kelly, (1944); Wynne Wynne,35 A.2d 618 33134 N.J.Eq.

1943); Barstow v.Tetlow,A.2d (R.I. (Me. 1916).173 97 A. 829
Jones,In so deciding, the Tennessee court in Sloan v. supra,

reasoned that the creation of a bank account was in the nature of a
contract, and thus the “familiar rule” that the construc­applied
tion and of a contract are the law of thevalidity governed by place
where the contract is made. This “familiar rule” referred to by
the court is also a settled of the of thiscomponent jurisprudence

Lawler, 70, 153state. See v. (1913);Lawler 107 Ark. S.W. 1113
America,Hammons v. The Prudential Ins. 19 Ark.Co. App.of

112, 717 S.W.2d (1986).819

authorities,Based on these we with thatagree appellant
reference must first be made to the law tolookingof Louisiana. In

however,Louisiana subject,conflicts of law on this we find that if
Louisiana,this case were tried in a Louisiana court would apply

Arkansas, deceased,the law of as the domicile of the in determin-
ing the of the certificates of Successionownership deposit. of
Villere, 411 So. 2d (La. 1982).484 Ct. Given this circum-App.
stance, we are unable to conclude the erred inthat courtprobate
applying Arkansas law to determine issue.this

We are not unmindful of the recent decisioncourt’ssupreme
646,in Morris v. (1991).306 Ark. 816 S.W.2d 194 InCullipher,

Morris, law,the court Arkansasapplied as the law of the domicile
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deceased, the where thelaw of placeof the as to theopposed
made, certificatesdetermining the ofownershipcontract was in

However, thebank. court’sof from a Texasdeposit purchased
considera-the the domicile was based on theof law ofapplication

involved, which is not the situationtion that marital wasproperty
event,in the case bar. In the same result would have beenanyat

v.reached we to have the decision in Morrisappliedwere
Cullipher.

After wecareful consideration of the raised onpoints appeal,
affirm the injudge’s decision allprobate respects.

Affirmed.
Cracraft, C.J., Jennings, J.,and agree.

E. MARSHRobert v. BANK OFNATIONAL
Arkansas; Wilson;Dorado,COMMERCE of El M.Jerry

Wilson; Vines; Vines;Nadelle S. JacksonRalph Jo E. and
Gurvis F. Vines

CA 91-239 822 S.W.2d 404
ofCourt of ArkansasAppeals

En Banc
29,Opinion delivered January 1992

26,[Rehearing Februarydenied 1992.*]

J.,* Rogers, J.,grant rehearing; Mayfield,would participating.not
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Associates, Lassiter,Wilson & Jack T. forby: appellant.

Prewett,William I. for appellees.

Jennings, 29,1988,John E. Judge. On andJanuary Jerry
Nadelle Wilson and and Jo Vines executed aRalph promissory
note to National Bank of ElCommerce of Dorado for
$245,000.00. Gurvis Vines and Robert Marsh note assigned the

8, 1989,guarantors. Wilson, Vines,On March andJerry Ralph
$17,600.00Robert signedMarsh a second note to the bank for to

cover accrued interest on the first note. After both notes went into
default, the bank sued and obtained judgment against the parties

7,in Union County Chancery Court on November 1990. Robert
Marsh appeals.
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notchancellor erred inThe issue is whether theprimary
was barred underagainstthe bank’s claim Marshholding that

with the124(1) Security, dealingsection of the Restatement of
assurety,of facts a creditor to abynon-disclosure material

Arkansas Court in v.adopted Camptheexpressly by Supreme
Ass’n, 455,Ark. 772 S.W.2dFirst Fin. Fed. Sav. and Loan 299

602 More Marsh contends the bank’s(1989). thatspecifically,
failure to disclose the of a hisby co-guarantor,status note owed

Vines,Gurvis bars the We hold the was onequestionclaim. that
of fact and that the not clearly wrong.chancellor’s decision was

error,52(a).Ark. R. Civ. P. court’sBecause we find no the trial
isjudgment affirmed.

Some ishistory necessary for an the issuesunderstanding of
presented. Jerry Wilson is the a in Elpastor of churchBaptist
Dorado. He has also been in the business of real estate tobuying
renovate rent. Inor 1983 he land inbought forty-one acres of
Union County, for development by anpurposes, financed
$85,000.00 loan from the andappellee bank secured aby
purchase money on themortgage land. When the note fell due in

it,1986 Marsh,and he could not Wilsonpay called Robert who
Ensco,was Inc.,then the ofpresident to see if either Marsh or

Ensco might thebuy Marshproperty. Although was not inter-
ested land,in buying the he agreed to help.

1986,In MarshSeptember guaranteed a new noteone-year
$120,000.00for wife, Nadelle,made Wilson and his toby the

bank. due,When this note came againWilson could neitherpay
$13,000.00nor interest.principal Marsh the inpaid interest due

and the bank extended the note year.another

the Vines,Before note fell due again, Gurvis a member of
Pastor Wilson’s congregation, became concerned about Wilson’s
financial burdens and a solution. Vines had been in theproposed
insurance business in El Dorado for many and was also anyears

oilindependent producer, under theoperating name of MikeJay
Oil Vines hadCompany. also a long standing withrelationship

Cook,James the ofpresident the sincebank 1969.

had idle,Vines an interest in several but oil-potentially
producing, tracts of land. putHe to these asproposed up interests

note,collateral for a larger from hewhich would receive addi-
gettional funds to the oil wells into wasidea thatoperation..The
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the entire note would then be satisfied from the of theproceeds
sale of oil.

Vines, Wilson and Marsh met in 1988. TheJanuary, upshot
$245,000.00.was a new note to the bank for The makers were

wife,Wilson and his wife and Vines and hisRalph “Jay” Jo.
Vines, son,GurvisRalph Vines’ is a sports memorabilia dealer in

El Dorado. The guaranteednote was Gurvisby Vines and Robert
Marsh and secured a on theby mortgage acresforty-one

Wilson,originally bought by Jerry together with assignments of
oil revenues on Vines’ oil and chattelproperties mortgages on
related Theequipment. of the noteproceeds were used to satisfy

120,000.00$in full Wilson’s note and to reimburse Marsh for the
13,000.00$ in interest he had Thepreviously paid. remaining note

100,000.00,$proceeds, some were todeposited the account of Jay
Mike Oil Company.

Gurvis Vines’ oil wells toproved be a disappointment and on
8,1989, Wilson,March Marsh and signedVines a note forRalph

$17,600.00 $245,000.00to the interest on thepay note. By May
of 1990 both notes were in default and the bank filed suit.

Cook,At trial both James the bank’s andpresident, Marsh
testified that hadthey enjoyed an excellent business relationship
with each other. Cook testified that the bank had loaned Marsh

$250,000.00some to build a home in Little Rock. Marsh testified
$170,000.00that he had borrowed from the bank in 1987 to pay

his $750,000.00income tax and had a certificate of deposit there.

Cook, who 1954,had worked for the bank since had known
Gurvis Vines since the 1970’s. He and Vines were inpartners an
oil investment business from the late 1970’s until 1982. Cook
testified him,that Vines still owed or some other partner, money
as a result of that operation.

Robert Marsh is currently in the cattle business and is
apprenticing as an mathematics,economist. He holds a BS in a
BS in electrical aengineering, masters in business administration
from the ofUniversity and a lawPennsylvania, degree from the
University of Arkansas. In Arkansas he has been byemployed
Arkansas Power Lightand as the director of treasury and
accounting, Inc., Ensco,by Inc.,andStephens, by first as
treasurer and and thensecretary as president.
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obtainingthe fromarguing judgmentIn that bank is barred
him, $420,000.00 byon a note madeMarsh reliesagainst mainly

16,on TheJanuaryVines and his wife to the bank 1986.Gurvis
12,000.00,$in of includ-payable monthlynote was installments

a ofboth and interest. The note had balanceing principal
$395,161.00 29, 1988, the andJanuaryon date Robert Marsh

$245,000.00Vines the sued here.guaranteedGurvis note upon
that he the werepaymentsJames Cook testified believed interest

note, $25,000.00on the but beencurrent Gurvis Vines hadonly
on thepaid principal.

Marsh testified that he guaranteedwould not have the
$245,000.00 had he known of Gurvis Vines’ thatpayment history;

$245,000.00 note;he relyingwas on Gurvis Vines thepayto that
him, Wilson,after the January meeting between andJerry Gurvis

Vines, Vines told Marsh that neverhe had been this much in debt
life;in his that he had no idea about the financial status of Ralph

Vines; and that he felt that “had gottenCook him into this mess.”
that,Cook testified didalthough divulgehe not to Marsh the

note,status of Gurvis Vines’ he did tell Marsh that “Gurvis Vines
could not borrow onmoney his own” and that “hadVines
problems of his own.”

In v.Camp Ass’n,First Fin. Fed. Sav. and Loan Ark.299
455, 772 S.W.2d (1989),602 the supreme court sectionadopted
124(1) of the Restatement of Security:

(1) Where before the surety has obliga-undertaken his
tion the creditor knows facts unknown to the thatsurety

increasematerially the risk beyond that which the creditor
has assume,reason to believe the surety intends to and the
creditor also has reason to believe that these facts are
unknown to the and hassurety reasonable toopportunity
communicate them to the ofsurety, failure the tocreditor
notify the surety of such facts is a defense to surety.the

Although appellant characterizes the defense as one of
it isestoppel, clear that the restatement merelysection is an

application of the rule of contract law fraudthat creates a
defense. Restatement of 124 cmt.Security (1941).a Comment§
b to 124 states:§

b. Although in the rule stated thisapplying in
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Section to particular situations there is often considerable
difficulty in theascertaining degree ofprecise knowledge
of and creditor and insurety determiningeven the materi-

concealed,of the factsality alleged to be the rule itself is
It does notsimple. place any burden on the creditor to

investigate for the Itsurety’s benefit. does not therequire
creditor to take any unusual to assure himself thatsteps the

issurety with facts whichacquainted he assume aremay
known to both of them. Among facts that are material are
the financial condition of the secretprincipal, agreements
between the orparties, the relations of third to theparties

information,Ifprincipal. the surety requests the creditor
must disclose it. Where he realizes that the issurety acting
or is about to act in reliance a mistaken beliefupon about
the inprincipal of a matterrespect material to the surety’s
risk, he should afford the the benefit of hissurety informa-
tion if he has an to doopportunity so.

Every thesurety by nature of his obligation under-
takes risks which are the inevitable concomitants of the
transactions involved. Circumstances of the transactions

thevary risks which will regardedbe as normal and
thecontemplated by Whilesurety. no takes thesurety risk

of concealment,material what will be deemed material
concealment in of onerespect not besurety regardedmay
so in ofrespect another. A creditor may have a lesser
burden of bringing facts to the notice of a compensated
surety who is known to make careful investigations before
taking any obligation than to a casual surety who relies
more thecompletely upon ofappearances a transaction.
The rule stated in this Section objectiveanapplies test of
the materiality of the facts not disclosed rather than the
intent of the creditor in failing to make the disclosure.

In the case at bar the was intestimony conflict as to whether
Cook told Marsh anything about Gurvis Vines’ financial condi­
tion. Furthermore, the materiality of facts not disclosed is

itself aordinarily ofquestion fact. First Nat’l Bank and Trust Co.
Notte,Racine v. 207, 29397 Wis. 2d N.W.2d 530 (1980). Seeof

also Mines,Southern & TractorEquip. Inc.,Co. v. K&K 272
278,Ark. 613 S.W.2d 596 (1981). It is also a prerequisite for the

application of the section 124 defense that the creditor “has
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surety....”to thereason to that facts are unknownbelieve [the]
124(1) (1941).of SecurityRestatement §

that heThe chancellor stated that Marsh’s “contention
he of a 1986guaranteewould not have the had knownsigned

is the and is alsoGurvis Vines note to NBC to evidencecontrary
made for Gurvis Vines torefuted the fact that he noby request

$17,595.00 Theguarantee the note for In of 1989.” latterMarch
is a was draw.legitimate inference the chancellor entitled to It
was for consideration togivealso the chancellor toproper
Marsh’s education and in financial matters. Restate­background
ment of 124 cmt. b. There are other distinctionsSecurity §
between and the at bar. In the courtCamp Camp,case trial was
unaware the rule of“applied wrongof and the standard duty.”

Here,Camp, 299 Ark. at 457. the chancellor knew applicablethe
law. involved theCamp issuance of secret side loans to the maker
after original guaranteed;the note was allegationthe here is one
of non-disclosure of a of apre-existing liability co-guarantor. Our
conclusion is that the in the case at bar one ofquestion was fact
and we cannot that thesay chancellor’s determination that
Robert Marsh had not established the defense of isfraud clearly
against a of thepreponderance evidence. Ark. R. P. 52(a).Civ.

Appellant next contends thethat chancellor erred in
not afinding fiduciary between him therelationship and bank.

generalThe rule is that the between anda bank itsrelationship
customer is that ofmerely debtor and creditor. See v.Lasley
Bank Ark.,Northeast 42, 6274 Ark. S.W.2d 261App. (1982).of
“There is no set byformula which the existence of a confidential

determined,berelationship may for each case is factually
different and involves different v.individuals.” Donaldson John­
son, 348, 359235 Ark. (1962).S.W.2d 810 The isquestion one of
fact and the party claiming the existence of the confidential

Donaldson,has therelationship burden of it. Seeproving 235
Ark. at general351. These last two rules have been in theapplied
context of See,the bank-customer relationship. Dennisone.g.,

Madeira,State 684,Bank v. 230 Kan. P.2d (1982).640 1235 In
bar,the case at Mr. Marsh testified he guaranteedthat Wilson’s

original note “as a favor to the bank.” wasIt for the trial court to
weightdetermine the to be accorded this Intestimony. viewing
whole,the record as a we cannot thethat chancellor’s failuresay

to find the existence of a thefiduciary relationship between bank
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and clearly againstMarsh was a of the evidence.preponderance

The relies on to this argumentcases areappellant support
Newark,not v. First Nat’l Bank Ohiopersuasive. Walters 69of

677,St. 2d 608 (1982),433 N.E.2d stands for themerely
has a loanproposition that a bank a to counsel as toduty applicant

how to secure insurance. In Bank & Trustmortgage Richfield
362,Co. v. Minn. 648Sjogren, (1976),309 244 N.W.2d there

was no contention that aapparently fiduciary relationship
existed.

arguesalso that the notes areAppellant unenforceable
against true,ahim due to “failure of consideration.” It is as

contends, that aappellant contract of like otherguaranty, any
contract, must be based upon consideration. First Nat’l Bank v.
Nakdimen, 223, true,(1914).111 Ark. 163 ItS.W. 785 is not
however, that benefit must have to himany Seepassed personally.

v. 40 Ark. seePeay, (1882);69 also RestatementRockafellow
(Second) of (1979).Contracts 88 A contract of mayguaranty§
be sufficientsupported by longconsideration so as there ais
benefit to a guarantor,debtor or or aprincipal detriment to the
guarantee. Benton,v.Shamburger Union Bank 8 Ark. App.of
259, 650 S.W.2d (1983).596 A promise to forebear suitbringing
or an agreement to extend the time for of a ispayment debt
sufficient consideration. Wilson Bros. Lumber Co. v. Furqueron,

1064,204 Ark. S.W.2d (1942).166 1026 Here both notes were
clearly supported by consideration.

8,Although Marsh’s name makerappears as a on the March
1988, 17,600.00,$note for he contends that the trial court erred in
finding him to be a maker of the note thebecause bank admitted
he guarantorwas a in to forresponse admission. Therequests
short answer to this contention is that bank’sthe admission is not
binding upon note,the other to theparties who have the realonly
interest in the distinction.

arguesFinally, appellant that the chancellor erred in
refusing to marshal assets. The marshaling of assets is an
equitable through which the and aprinciple assets securities of
debtor are resorted to or in such aapportioned manner as to
secure protection rights creditors,to the of each orof two more or
of a creditor and some other aperson than creditor having an
interest in such andassets securities. Bank Bentonville v.of Swift
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cites noCo., 808, (1961).881 Appellant348 S.W.2d& 233 Ark.
at theof the doctrinewould applicationthat theauthority require

to thosesimilarco-debtor in circumstancesinstance of a
with con-While we agree generally appellant’shere.presented

doctrines,doctrine, should belike other equitabletention that the
manner, erred inthe courtsayin a flexible we cannotapplied

it under of this case.refusing to the factsapply

We the the trial court in itsjudgment entirety.affirm of

Mayfield, J., not participating.

J.,Rogers, dissents.

Rogers, chancel-Judge, dissenting.Judith I believe the
lor’s be ofdecision should reversed because NBC’s non-disclosure
of Gurvis financial to AlthoughVines’ condition appellant.

120,000.00,$was on the 1986 note forappellant clearly obligated
I regardbelieve that NBC’s actions with to guarantyappellant’s
of the provides1988 note a defense to appellant.

decision,affirmingIn the majoritychancellor’s the refuses to
theapply 124(1)of the ofprotection Securityof Restatement§

(1941), the inby Arkansas Court v.adopted Supreme Camp
Association,First Financial Federal and Loan 299Savings Ark.

455, 772 S.W.2d 602 to(1989), appellant. 124(1)Section
provides facts,a defense to the if the creditor knowssurety
unknown surety,to the that increase riskmaterially the beyond
that which the creditor suretyhas reason to believe the intends to
assume and does not communicate these thefacts to surety.
Although I with theagree majority that whether this non-

fact,disclosure is material is ofa I believe thatquestion strongly
the didfindingchancellor’s that NBC not conceal factsmaterial
about Mr. Vines from isappellant clearly erroneous.

The 124majority opinion states is an ofmerely application§
the rule of contract law that Ifraud creates a defense. strongly
disagree seekingwith the that one to usemajority’s implication
this asection as defense must fraud. v.establish In FirstCamp

Ass’n, 457,Fin. Fed. Sav. and Loan Ark.299 at 772 S.W.2d at
604, the Arkansas held that forSupreme necessaryCourt it is not
the to bad faith fraudulentsurety orprove misrepresentation;
only the elements set forth 124 Iin need be amproved.§
convinced that theseappellant proved elements.
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note,When the of the 1988 he wasappellant signed guaranty
ignorant of Gurvis Vines’ financial situation and of Mr.poor
Vines’ close with NBC itslengthy, andrelationship president,
Mr. Cook. CookAlthough Mr. testified that he informed appel-
lant that Mr. Vines was a borrower”“problem and could not

own,borrow this amount of on his this information did notmoney
inform ofadequately the facts theappellant pertinent affecting

risk he was undertaking. The does notmajority opinion attach
enough significance to Mr. longCook’s with Mr.relationship
Vines and his extensive of Mr.personal knowledge Vines’ poor
financial situation. He knew that Mr. Vines was not able offto pay

$420,000 Indeed,his note to NBC. Mr. Cook had intimate
ofknowledge Mr. Vines’ ofprior being unable to offhistory pay

that,his debts. He $420,000knew when Mr. signedVines the
note, his older notes to NBC were not as Mr.performing planned.
Cook also had information about Mr. Vines’ bad financial
situation that he had obtained theirduring in an oilpartnership
investment; fact,in he knew that Mr. Vines still owed onmoney
that venture. Mr. Cook had reason to believe that wasappellant

facts,ignorant of these heyet withheld this information from
Itappellant. is clear that the information withheld from appellant

materially increased risk farappellant’s beyond that which Mr.
Cook had reason to believe he intended to assume.

theAdditionally, majority’s of thedescription oil wells’
performance as a “disappointment” is not completely appropri-
ate. When the 1988 note was thesigned, oil wells were not

all,producing at and the evidence reveals little justification for
Mr. Vines’ optimism that he could make them produce adequate
income to retire the debt.

that,Appellant’s argument facts,had he known these he
would not have signed the 1988 isguaranty, believa-thoroughly
ble and persuasive. I also cannot agree with this court’s approval
of the chancellor’s refusal to extend the ofprotection 124 of the§
Restatement of toSecurity becauseappellant he is a well-
educated, sophisticated businessman. That section makes no such
distinction among sureties. Although appellant clearly under-
stood the of aliability guarantor, didhe not know the full extent of
the sum,risk he was Inundertaking. Mr. Cook knew facts about

Vines,Mr. which he had know,reason to believe did notappellant
that materially increased appellant’s risk beyond that which
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Becauseguaranty.in theexecutingintended to assumeappellant
124,1 wouldhis defense underI believe establishedappellant §

reverse.

Controls,Jim Inc.ManagementTRICOU and v.Utility
MANAGEMENT,ACI INC.

CA 90-547 823 S.W.2d 924

ofCourt of ArkansasAppeals
Division I

29,delivered 1992Opinion January
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Davidson, Davidson,ColemanBradley, & by: Scott for
appellant.

Jarboe, Jarboe,&Ponder by: Dick for appellee.

Mayfield, 14, 1988,Melvin Judge. On December the
suitappellee againstfiled the toappellants seeking recover

damages asallegedly sustained a result of intentional and
fraudulent misrepresentations which induced to con-appellee
tract with for the ofappellants purchase voltage surge suppres-
sors. The complaint stated “thethat involvedmisrepresentations
the ofmisrepresentation Laboratories,the fact that Underwriters
Inc. had the whichapproved devices were sold.” forRecovery
both andcompensatory punitive damages sought.were

The filedappellants a answertimely complaint,to the and
appellant Controls,Utility Management Inc. filedsubsequently a

incounterclaim which forit asked thedamages against appellee
for failure fulfillto contractappellee’s to thepurchase suppres-
sors and its agreement not to with incompete selling orappellant
manufacturing the described insuppressors the contract of sale
between the parties.

23, 1989,On June the appellee took the deposition of
Tricou,appellant Jim who owned and operated appellant Utility
Controls,Management Inc. theDuring Tricou re-deposition,
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furnish certaintobut promisedseveral questionsfused to answer
1989, filed a13, the appelleeOn Julyto appellee.information

informa-the promisedto furnishthe appellantsto compelmotion
recordorder filed ofmotion anbythegrantedtrial courttion. The

10, 1989.on October

theattorney representingof thelicense to practiceThe
enteredthe trial courtrevoked andwas subsequentlyappellants

24,1990. thisByon Februarynew counselsubstitutingan order
had thegrantedthat the courtnew counsel was awaretime the

of the court’shad advised the appellantsmotion to andcompel
3,1990, filed a motionthe appelleein Onregard. Aprilorder this

Octoberwhich the court’s order ofthat the informationalleging
had not been10, 1989, directed to furnishhad appellants

that the case was set forallegedThe motion furtherfurnished.
25, 1990, information to be furnishedtrial on and that theApril

The motionbe useless if furnished at this late date.”“might
onwith that the court sanctionsrequest “imposeconcluded the

soughtthe relief in theawardingthe defendant by plaintiff
in the form of summary judgment.complaint

30,This motion On that same daywas heard on 1990.May
whichthe filed a toappellants “Response Discovery Requests”

in the form of statements made and docu-informationsupplied
on thehearingments and attached. At thecorrespondence

sanctions,motion for counsel for out that thepointedappellee
10,orderinformation ordered furnished the court’s of Octoberby

1989, 30, 1990,was not furnished until over seven monthsMay
later, and that he defaultthought judgment against appellants
would be a sanction under Arkansas Rules of Civilproper
Procedure, Rule 37.

Counsel for to the court that anotherappellants explained
had the at the time Mr. Tricou’sattorney represented appellants

in gettingwas taken and that there was some confusiondeposition
saidthe information to the Counselrequested present attorney.
himgothe to the where he called his client and told“finally point”

to the to me” if me to on this case.” He“get “you staystuff want
he “did Counsel alsoyesterday.”said not receive the stuff until

a harsh remedy.out that default waspointed judgment

discussion,After some the court stated:
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to,The is IAllright. Court am to strike thegoing going
am togoing grantcounterclaim and I a default judgment.

togoing proof damages.You’re to have on of I’m notput
mess thisgoing longer.to with any

27, 1990,court August hearingThe then set as the for a ondate
damages. A written to Julyorder that effect was entered in of

At August hearing,1990. the the court agranted appellee
thejudgment against damagesfor inappellants compensatory

$47,689.50the sum of and inpunitive damages the sum of
$95,995.65.

firstAppellants argue that the trial court abused its discre­
tion in aawarding default as ajudgment failingsanction for to
comply with its order to furnish information within adiscovery
timely Oneperiod. made in theirpoint argument is that the

cases,Arkansas in which the sanctions of dismissal or default
judgment have been are cases theemployed, where court order
has warnedspecifically that failure wouldto thecomply subject

to theparty sanctions for suchprovided failure. citeAppellants
the infollowing Fennel,cases of argument:thatsupport Cagel v.

353,297 Ark. (1988);761 S.W.2d 926 Mann v. LeeRay Supply,
565,Ark.259 535 65 (1976);S.W.2d Graham v. Sledge, 28 Ark.

22, 771 S.W.2dApp. (1989).296 It is not contended that such a
warning must be given; theonly that cases have involved
situations where the warning was andgiven; that it would be

in this case toproper reverse the severe sanction imposed since no
warning counsel,was there wasgiven, a ofchange and there was
ultimate with thecompliance court’s order.

Fennel,v.Cagel outsupra, points that our rules do not
a finding ofrequire willful or deliberate of thedisregard court’s

order before sanctions be However,may applied. the ordercourt’s
granting judgementdefault in the instant case made the specific
finding that the appellants “have towillfully failed withcomply”
the order which directed them to furnish the information prom­

inised Tricou’s deposition. Because the toorder furnish that
information, which was 10, 1989,entered on October provided
that the appellants had inthirty which todays andcomply
because they failed to later,do so until more than seven months
and then only presentafter counsel warned to furnishappellants
the if case,information wantedthey him to onstay the we cannot
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court, harsh,the sanctionssay although certainlytheimposed by
were an abuse of the court’s discretion.

alsoAppellants argue that the award of punitive damages
evidence,was not was not the and wasproper, supported by

excessive.

27,After thehearing evidence as to ondamages August
1990, the trial court announced the amount ofsimply compensa-

andtory punitive which itdamages granted makingwithout any
willful, wanton,finding conduct,of malice or or reckless didnor

the judgment entered by the court make suchany findings. This
issue has been fully discussed in the recent of theopinion
Arkansas Lukas,Court in theSupreme case of Stein v. 308 Ark.
74, 823 S.W.2d 832 (1992). In that the court stated:opinion,

We have held that orpunitive damages areexemplary
proper where there is an intentional violation of another’s

Ford,right to his Keck,Seeproperty. Walt Bennett Inc. v.
424, 768298 Ark. S.W.2d 28 (1989). We have further held

that punitive damages are available in cases of misrepre­
sentation or deceit. See Thomas Auto Co. v. 297Craft,

492,Ark. 763 S.W.2d 651 (1989).

addition,In we have said that an award of punitive
isdamages justified where theonly evidence indicates that

the defendant acted in thewantonly causing orinjury with
such a conscious indifference to the thatconsequences
malice bemay inferred. See Missouri Railroad v.Pacific

137,Mackey, 297 Ark. 760 S.W.2d (1988);59 National
By-Products, Inc. v. Searcy House Moving Company,
Inc., 491,292 Ark. 731 S.W.2d 194 In(1987). both.cases
we Louis,quoted the following language from St. I.M. &
S. Ry. v. Dysart, 261,Co. 89 Ark. 116 (1909)S.W. 224
with approval:

In words,other in order to this elementsuperadd
of damages by ofway punishment, it must thatappear

knew,the negligent party believe,or had reason to that
his act of negligence was toabout inflict andinjury,
that he continued in his withcourse a conscious
indifference to the fromconsequences, which malice
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may be inferred.

145; 63;Mackey, 297 at at By-Ark. 760 S.W.2d National
Products, 494;Inc., Ark. at 731 S.W.2d at292 196.

We have also defined circumstances from which
words,malice can be inferred: “In other in toorder warrant

damages,a submission of the ofquestion punitive there
must be an of orelement willfulness such reckless conduct

parton the of the defendant as is equivalent thereto.”
Fields, 185, 188, 362,Dalrymple v. 276 Ark. 633 S.W.2d

Smith, 101,(1982);364 v.quoting Hodges 175 Ark. 293
(1927).S.W.2d 1023

1987,In we cited ModelArkansas InstructionJury
as an2217 embodiment of onthe law punitive damages.

See Dongary Holstein Inc. v. 293 Ark.Leasing, Covington,
112, 732 (1987).S.W.2d 465 We 2217quoted AMI in part
as requiring findinga that the ordefendant “knew ought to

known,have light circumstances,in the of the surrounding
histhat would naturallyconduct or probably result in

andinjury that continuedhe such conduct in the reckless
disregard of the from whichconsequences malice can be

Hence,inferred.” Id. malice can be inferred either from a
conscious toindifference the consequences of one’s actions
or from a disregardreckless to those same consequences.

Our analysis begins by determining degreethe of
evidence for the torequired consider ajury punitive
damage award. We have said that if isthere evidence
tending to deceit,show deliberate ormisrepresentation
that meets that plaintiffs burden. See Ray Dodge, Inc. v.
Moore, 1036,251 Ark. 479 S.W.2d 518 We(1972). have
further said that the degree of proof required is substantial
evidence of oractual inferred malice. See Nat’l BankCity

Goodwin, 182,v. 301 Ark. 783 S.W.2d (1990);335
Ford, Inc.,v. 181,Rebsamen 253 Ark. 485Satterfield

(1972).S.W.2d 192 We thatbelieve the better rule is to
forlook any substantial evidence to asupport punitive

instruction,damages and we hold that to be the standard.

Lukas, 77-79,Stein v. 308 Ark. at 823 S.W.2d 832.

theUsing analysis employed case,courtby the in the above
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if the court’swe consider the evidence in the instant case to see
substantial evidence.damages byaward of ispunitive supported

hearingThe evidence on this issue was introduced at theonly
27,1990. of Jim TricouAugustbefore the court on The deposition

is in the was referred to in the onhearing appellee’srecord and
30, At thatfor sanctions which was held on 1990.request May

for was under thehearing, judgment granted,a default appellee
37(b)(2)(C), failingof Ark. R. Civ. P. as a sanction forauthority

10,1989,to with the trial court’s order filed October andcomply
the court set a for of to be onhearing damagesproof presented

27,1990. However,August the of Jim Tricou was notdeposition
introduced damages,into evidence at the on and he didhearing
not at that Thetestify hearing. evidence on theonly punitive

issue camedamages from the of Charles C. whotestimony Snapp
Inc.,testified that on behalf of ACI heappellee Management,

entered info agreementthe with the to theappellants purchase
voltage surge His onsuppressors. thetestimony punitive damage
issue was as follows:

Q for,Mr. you’vemade aSnapp, let me makerequest
this,sure about but my recollection is that a wasrequest

made for punitive damages in this case under the theory
that this was an intentional misrepresentation to you.

Yes,A sir.

Q What can you tell the Court about whether or not
the misrepresentation was intentional and inpurposeful
order to get units,toyou buy these Mr. Snapp?

Well,A when we had originalour hemeeting, had a
similar brand of us,thatsuppressor he showed and when
we were thediscussing merits and so on and so forth and

said,the heprice, “This one that we’re intoputting
production will exceed the and what thisexpectations [sic]
one will do listed,andcompletely,” that unit was UL

Then, he,clearly marked. when when we get the units and
we’ve been months,themputting out for several the way
we actually found out about it was from a potential
customer who called the Underwriters andLaboratory

said, “No,they listed, that,that unit’s not UL that number
even belongs to another company not even associated with
them,” and so on and so Andforth. after we quit doing
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with after we case againstbusiness them and filed the
them, tothey still continued to sell units other people

the same number.displaying UL

—But theQ units were not in fact listedUL

A No.

— —andQ have documents unitedyou from

Yes,A sir.

—Q from Underwriters to prove that.Laboratory

Yes,A sir.

all,BY MR. JARBOE: I think Judge.that’s

now at the lawLooking damages,on ofrecovery punitive we
Lukas,note that v.the court in Stein concluded itssupra,

the “degreediscussion on evidence forof therequired jury to
consider a punitive damage by citingaward” three cases. The first
case, Moore,Ray 1036,Inc. v. 251Dodge, Ark. 479 S.W.2d 518
(1972), inis cited support of the statement that it will meet the
plaintiffs burden “if there is evidence showtending to deliberate

cases,misrepresentation or Thedeceit.” other two City Nat’l
Goodwin, 182,Bank v. 301 Ark. 783 335 (1990)S.W.2d and

Ford, Inc., 181,v. Rebsamen 253 Ark. 485 S.W.2dSatterfield
(1972),192 citedare in of the statement that theresupport must

be “substantial evidence of actual or inferred malice.” The
opinion in Stein v. Lukas had earlier stated that “malice can be
inferred fromeither a conscious indifference to the consequences
of one’s actions or from a reckless ofdisregard those same

Lukas,Stein v.consequences.” at 77.

When we case,the evidence inapply the instant we do
not think it will an ofsupport damages.award punitive There was
no 27,evidence introduced 1990,at the onhearing August that
Mr. Tricou thatrepresented voltage surgethe hesuppressors sold
the wereappellee UL listed. The most the evidence would support
on this is thatpoint Mr. Tricou showed Mr. a “similarSnapp
brand listed,of which wassuppressor,” UL and said the one
Tricou’s was “willcompany putting into exceed”production the

ofperformance the “similar brand” that beingwas shown. This
evidence will not support findinga that representedTricou the



59

UL listed. Mr.selling Snappthe wasappelleehe wassuppressor
unitswas with a ULcompanydid indicate that his supplied

them, a found out that thepotentialnumber on and customer
was, however,did to the There nonumber not belong appellants.

of that number on those units. Weevidence how or why appeared
do not think this is sufficient to show that appellantsevidence

on intent toa UL number its units with the deceive orplaced
in of thedisregardmislead the or recklessappellee, consequences.

Furthermore, the does not show that theevidence suppressors
tosold the did not exceed the of the “similarappellee pérformance

however,brand” that to point,Tricou showed At this theSnapp.
becomes clear.problem

The in its notappellee damages did toproving attempt prove
that the were liable forappellants either orcompensatory

damages. was not it dopunitive It that so as far asnecessary
werecompensatory damages concerned. The sanction of the trial

court established for those Theliability orderdamages. imposing
that sanction stated “the court does awardhereby aplaintiff
money judgment,” sets aand date on which of“proof damages
shall be itspresented.” In brief in this the does notappeal appellee

argueeven that it of forpresented proof liability punitive
court,damages. It thatargues only the trial by granting the

sanction of default judgment, granted forliability punitive
damages as well as forliability compensatory damages. We do
not know whether or not the court’s order imposing sanctions
against the intendedappellants, to forimpose liability punitive
damages, order,but if such liability was that weimposed by think
it was error.

So, while do notwe find the court inerred the imposition
theof sanction liabilityof for damages, we holdcompensatory

that it would be an abuse of the trial court’s discretion to extend
its sanction to for Inliability punitive damages. Thomas Auto Co.

492,v. Craft, 297 763Ark. S.W.2d 651 the(1989), court said
that the ofpurpose punitive damages is “deterrence and punish­
ment of 297 Ark.wrongdoing.” at 498. It is clear that the sanction

inimposed this failingcase for to the order tocomply with furnish
information was for forpunishment. Awarding liability compen­
satory damages punishmentseems forenough failing to furnish
the information. To also award punitiveforliability damages
would smack of double findpunishment. Thus we that if the trial
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intended damagescourt to award for for theliability punitive
ordered,failure to furnish the information as thereappellants’

And,was an abuse of the court’s discretion in that if thatrespect.
intent,was not the trial court’s we find that the evidence presented

hearingat the to establish is not sufficient to constitutedamages
substantial evidence to for thesupport liability punitive damages
awarded theby court.

reversingThe rule in law cases is toordinary remand
dismiss,for new trial rather than unless it is clear that there can

Dodrill,be no Littlerecovery. Rock Inc. v. 281 Ark.Newspaper,
25, 32, 660S.W.2d (1983);933 Colonial & Accident Ins. Co.Life

304, 311,v. 10 Ark.Whitley, 664 S.W.2d 488App. (1984).
Because we know from the ofdeposition Jim Tricouappellant
(which is in the record for the ruling on motion toappellee’s

to furnishcompel appellants information but not input evidence
at the onhearing damages) that there is additional evidence

issue,available on the punitive damage we cannot thatsay the
record shows there can beaffirmatively no forrecovery punitive

However,damage. we cannot affirm the damagecompensatory
award and remand the case for trial as to the punitive damage

114,issue only. 117,See Hinkle v. Perry, 296 Ark. 752 S.W.2d
267 (1988); McVay 385,v. 276 Ark. 635 S.W.2dCowger, 249
(1982); Co.,Clark v. 497,Arkansas Democrat 242 Ark. 413
S.W.2d (1967) Therefore,629 (supplemental opinion). we re­
verse and remand.

Reversed and remanded.

Cooper Danielson, JJ.,and agree.
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Walthall,G. forChristopher appellant.

Gen., Asst. Att’yWinston Bryant, Att’y by: Vining,Jeff
Gen., for appellee.

Rogers, Cletus McDon-Judge.Judith The A.appellant,
ald, with the offense of firstcharged degreewas informationby
murder in connection with the death of Robert Wil-Dewayne

conviction,liams. He from a of entered injudgmentappeals
finding guiltyaccordance with the verdict him of secondjury’s

murder, him in Fordegree sentencing twenty years prison.and to
reversal, that was evidencecontends there insufficientappellant

that thetestimony;introduced to corroborate an accomplice’s
trial,denyingtrial court erred in his motion for a new based on the

of the the its delibera-presence juror jury duringalternate with
tions; and that he was denied a fair in the prosecutortrial that

referring unchargedelicited to misconduct. We affirm.testimony

arguesfirst that the of anAppellant testimony accomplice,
Grubbs, corroborated,Smead not thus renderingwas adequately

the evidence insufficient his conviction. In a separateto support
trial, Mr. Grubbs had been convicted of second murder fordegree
the ofdeath Mr. Williams.

We note is in the toinitially nothingthat there record
indicate groundthat moved for a directed verdict on theappellant
that the was not corroboratedaccomplice’s testimony sufficiently

State,so as to this issue See Pilcher v.preserve for 303appeal.
335, Moreover,Ark. (1990). jury796 S.W.2d 845 the was not

instructed as to the of corroboration and it does notnecessity
instruction,that such an whichappear appellant requested

State,in a v. 13argument.results waiver this See Garrisonof.
245, so,(1985).Ark. 682 S.W.2d 772 While we need not doApp.

we will the of issue. See v.Maynardaddress merits appellant’s
State, 20,21 (1987).Ark. 727 S.W.2d 858App.

statute, inBy a conviction cannot be had case ofany
the of an unless it is corrobo-felony upon testimony accomplice
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with therated to the defendantby tendingother evidence connect
16-89-111(e)(1)of Ark.commission the offense. Code Ann. §

(1987). determining sufficiencytest for the of the corroborat­The
whether,is the of the wereing evidence if testimony accomplice

case,eliminated from the evidencetotally indepen­the other
withthe crime and tends to connect the accuseddently establishes

State, 262, 807its v. S.W.2d 917commission. Andrews 305 Ark.
accom­(1991). Where circumstantial evidence is used to support

all of can be considered toplice testimony, facts evidence
to byconstitute a chain sufficient a for resolutionpresent question

corroboration,the the of the andjury appellateas to theadequacy
court will look to hypothe­not see whether other reasonableevery

guilt State,sis but of 303 Ark.that has been excluded. Johnson v.
12, 792 S.W.2d 863 (1990).

The record reflects that the ofpartially decomposed body
26,1989,Robert Williams was found on anear creekSeptember

and off rural inHighway 9 Hot Dr.Spring County. Fahmy
Malak, Examiner,Statethe Medical testified that Mr. Williams
died, as a result of receiving stab wounds tomultiple body.the

Grubbs,State witnesses Carol estrangedthe wife of Smead
Grubbs, Williams,and Mark Buie related that Mr. a resident of
Oklahoma, had arrived in Malvern on theearly morning of

18th,September and that had seen himthey last at appellant’s
home hewhen left there with and Smead Grubbs inappellant
appellant’s vehicle. These witnesses testified appel-further that
lant and Grubbs returned some hours later to homeappellant’s

Williams,without Mr. and that toldwere Grubbs thatthey by
Williams had become and hadangry run from them onaway

9. Mr. BuieHighway also recalled that when thethey returned
pant legs of both andappellant Grubbs wet. Mrs.to beappeared
Grubbs stated that changed clothes and theappellant started
washing machine their arrival.'upon

Smead Grubbs begantestified that he with Mr.living
Tulsa, Oklahoma, 1989,Williams in in ofAugust after Mrs.

Grubbs had left him and returned to Arkansas. He said that he
had introduced andappellant Williams to each tele-byother
phone, and that he and Williams had to for thetraveled Arkansas
purpose of transacting druga deal with Grubbsappellant.

18th,testified on evening he,that the of andSeptember appellant
leftWilliams home and wereappellant’s to Leola togoing
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conduct the deal. He said that he fell in the backseatdrug asleep
ride, that he woke to the soundduring upof car the butappellant’s

He related thatrustlingof and a commotion.screaming appellant
inside the car andwas outside and that leanedstanding appellant

knife. He said that stabbed Williamsappellantasked him for his
back, while Williams was motionless andlyingin therepeatedly

the car. Grubbs further testified that theyoutside ofpartially
the creek to a wheredragged body through place theyWilliams’

needles.covered him with limbs and pine

Shawn Garner of the Hot Sheriff’sDeputy CountySpring
Office, that he went to theinvestigated the homicide and testified

thelocation described those who had discovered andby body
found a blood stain on the of the road. From that heedge point,
said it something dragged along edgethat had been theappeared

creek,of the road and down the that he followedto and this trail
which led him to the of Mr. Williams. He statedbody that he

statement,found bearinga checkbook and bank the names of
McDonald, scene;E.K. or Cletus in the of the crime thesevicinity

items were introduced into evidence. He said that appellant’s
arrest,vehicle was after that theimpounded interiorappellant’s

was wet and that the was both wet and Heflooring soapy.
submitted for a coveranalysis hinge for the seatbelt attachment

Parsons,which bore a small red serologiststain. Jane a at the
lab, blood,crime identified this stain as human but said that the

was too small to determine the bloodsample type.

We think that the evidence in theplacing appellant
of the deceased on the he thecompany night disappeared;

legsevidence that his were wetpant when he returned to his house
Williams;without the changedevidence that he and washed his

clothes; vehicle;the evidence that blood was found in his the
cleaned;evidence that his vehicle to have been and theappeared

evidence that his bank statement and checkbook were found in
whole,close to the location of the as aproximity body, provides

corroboration of Smead Grubbs’ample testimony.

When the trial judge submitted the case to the hejury,
Nevertheless,excused the juror.alternate due to some misunder-
alternate,standing on the of thepart she entered the roomjury

retired,fifteen minutes after the hadjury and remained there for
some fifteen minutes until the jury took its first break. After this
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room,recess, not and thejuror jurythe alternate did return to the
a Asreachinghours before verdict. hisjury deliberated several

issue, that the court erred insecond contends trialappellant
trial,for new that the “meredenying arguinghis motion a

of the ofjuror sanctitythe alternate thepresence” compromised
and a fair trial.jury’s rightdeliberations his to and impartial

motion, jurors,onhearingAt the theappellant’s impaneled
located,with of who notthe one could be were calledexception

to was focused onupon give testimony, which whetherproperly
broughtinfluence was to bear on of the due toimproper jurorsany

the ofpresence 606(b).the alternate. See Ark. R. Evid. The
jurors vaguely beingrecalled the alternate in the room at thejury

deliberations,outset of their but did not remember her asking any
orquestions viewsexpressing of theany concerning any aspect

case.

Arkansas Code Annotated 16-30-102(b) (1987) provides§
in part that juroralternate who does a regularnot replace“[a]n
juror be dischargedshall juryafter the retires to consider its
verdict.” theApplying language of this [formerlystatute Ark.
Stat. Ann. 39-233 1962)], the(Repl. court insupreme§ Cantrell

State, 263,v. 265 Ark. 577 S.W.2d (1979),605 reversed and
that,remanded the conviction on theappellant’s ground an hour

deliberations,and a half into the jury’s the trial court had allowed
the substitution of an juroralternate for a juror,seated who for
religious reasons was tounable render a orverdictguilty impose

that,Thepunishment. court thereasoned since alternate had
been discharged deliberate,when the retired tojury the alternate
was severed from the case and no longer maintained the status of
a potential juror, and thus could not sit as a member of the jury.
Therefore, the of thereplacement disqualified juror with the
alternate after the tojury begunhad deliberate was deemed
reversible error.

Although State,the decision in Cantrell v. supra, provides
no answer to the issue involved in this it is evident fromappeal, the
court’s ofinterpretation the above-mentioned statute that an

juroralternate is not topermitted jurythe in itsaccompany
deliberations. questionThe then becomes whether the alternate

briefjuror’s intrusion theinto room warrants thejury relief
requested by inappellant. makingThe standard this decision is
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theoverrulingdiscretion inwhether the trial court abused its
State, 566, 776v. 299 Ark.trial. See Mitchellmotion for a new.

(1989).S.W.2d 332

535,State, 156262 Ark. 558 S.W.2dIn Hutcherson v.
that one of the membersit was to the trial court(1977), reported

murder victimto the father of thetalkingof the was seenjury
father,the the trial court wasa recess. Afterduring questioning

would aprejudicesatisfied that had been said whichnothing
was that such aappealThe before the court onjuror. argument

error. In upholdingin and of itself constitutedmeeting prejudicial
mistrial,of a court found no prejudicethe trial court’s denial the

of an encounter.in the record as a result suchsimplyindicated

575,State,v. 264 Ark. 572 S.W.2dThe case of Campbell
There, an(1978),845 is more similar to the one at bar.factually

woman, with the when he wasappellantintoxicated who had been
arrested, v.room. Hutchersonjury Citingwandered into the
State, tothe court said that the burden was onsupra, appellant

theshow actual influence from the woman’s intoimproper entry
room. No abuse of discretion was found in the trial court’sjury

refusal a new in woman wasgrant immediatelyto trial that the
only lookingremoved from the room and she wasjury apparently

for a of coffee.cup

Here, trial,in motion for a new thedenying appellant’s
trial court information wasfound that no extraneous prejudicial

attention,brought to the nor was outsideimproperly jury’s any
influence as a result of thebrought any jurorto bear upon
alternate into thejuror’s Although entrythe alternate’spresence.

unauthorized, not shown thatjury room was hasappellant
orinfluence was occasioned her “mereimproper by presence,”

that he suffered these circum­any resulting Underprejudice.
stances, inwe cannot that the trial court abused its discretionsay

the motion for a new trial.denying

issue,As his last contends that it was error for theappellant
regardto have elicited with toprosecution testimony appellant’s

and Our record indicates thatdrug dealing usage. review of the
drugthe adduced on this was limited to thetestimony subject

transaction said between andarranged appellantto have been
duringMr. Williams. The referred to this evidenceprosecutor

dire, mistrial, which wasvoir at which time moved for aappellant
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toby againdenied the trial court. The made referencesprosecutor
statement,this his andduring objection,without thereaf-opening

Grubbs,ter elicited the deal fromtestimony drugabout Smead
again objection.without

Arkansas of 404(b)Rule Evidence the intro­permits
duction of of whentestimony other criminal the testi­activity

—ismony relevant to the main inindependently issue relevant
the sense of tending to some in theprove material casepoint
rather than merely tending to that the aprove defendant is

State, 160,criminal. v. 32Baldridge Ark. 798 S.W.2d 127App.
rule,(1990). Under this of other crimes beevidence can admitted

motive, intent,as ofproof opportunity, preparation, plan, knowl­
edge, or absence Weidentity of mistake or accident. believe the
prosecution was entitled showingto introduce evidence a possible

victim, whom,motive for killingthe of thethe as testimony
revealed, hadappellant just met the of theday murder. Further­
more, any subsequent to that of Mr. Grubbs wastestimony
merely cumulative and of his wasrepetitious testimony which
admitted objection,without and becannot claimed to be prejudi­

State,cial. 1,Gonzalez v. 306 Ark. 811 (1991).S.W.2d 760
Moreover, the appellant waived he toany objection may have had
any testimony on this subject when he introduced the oftranscript
Smead trial,Grubbs’ taken attestimony Grubbs’ which con­
tained State,references to the planned drug transaction. Aaron v.
300 Ark. short,13,775S.W.2d894(1989).In we find no error on
this point.

Affirmed.

Jennings Mayfield, JJ.,and agree.
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George Cracraft,K. Zakerea Carl ScalesJudge. appeals
of and theft ofaggravated robberyfrom his conviction property

totallingfor he sentences fifteen yearswhich received consecutive
in the onArkansas of Correction. He contendsDepartment

that the trial court erred in his motion toappeal denying suppress
of do agree.evidence his confession. We not

Rowena Crabtree testified that she was robbed at gunpoint
by four men. The her othercontents of andpurse personal

$330.00exceeding inproperty value was taken. The robbers took
her from andkeys drivingthe left the scene herpurse car. The
next she aday observed her car on mall andparked lotparking
alerted the police. and his three wereAppellant accomplices
taken into custody. The victim identified aspositively appellant
the who heldperson gunthe on her ofat the time the robbery.

statement,inAppellant, a hispretrial fully admitted participa-
tion in the robbery.

trial,Prior to filed a motionappellant to thesuppress
confession on grounds that it had been intaken violation of his

rights. motion,Miranda At the onhearing the Officer Vince
Mayer testified that he and Officer James wereLinkous atpresent
the interrogation of appellant after his arrest. Officer Mayer
stated that freely andappellant agreed tovoluntarily answer all
questions without an attorney being He testified thatpresent. he
showed aappellant standard Miranda form andrights asked him
if he could could,read. Appellant stated that he and hadMayer
him confirm this by reading loud rightout the first contained
thereon. He stated that did soappellant correctly and without any

Hedifficulty. then asked to read theappellant rightsother listed
and to initial each one if he understood it. After andreading
initialling each of the rights, Mayer asked whether heappellant
understood them. Appellant that he did. thenresponded Mayer
asked to theappellant read written of rightswavier attached to

form,the which did.appellant Mayer what the waiverexplained
meant and asked if hadappellant any questions.he Appellant

not,responded that he did and he the waiver.signed
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stated,he was also Hepresent.Officer Linkous testified that
however, rightsadvised of hisMayer appellantOfficer orallythat

the Linkoussignedinitialled and waiver.appellantbefore them
as itrightunderstood eachtestified stated that heappellantthat

nothat washim. Both officers testified therewas read to
orwas the influence of alcoholindication that underappellant

voluntarily.waiver freelyand he executed the anddrugs that

read, nothat but thatadmitted he could testifiedAppellant
Miranda, eithergave byone of theany warnings requiredhim

andor He that he initialed theorally writing. rightsin stated
the him on thesigned the waiver because one of officers hitonly

with do so. denied anyhead a camera and told him to He
of the him under Miranda otherknowledge any rightsof afforded

than the to be anright represented by attorney.

TheThe trial court denied motion to suppress.appellant’s
as thecourt noted the conflict between the officers to whether

rights or in but held that issue was notgivenverbally writing,were
read, wasThe court found that coulddispositive. appellant

rights,informed his Miranda andrights,of understood those
he didvoluntarily wavied them. The stated thatjudge specifically

not believe officershad struck himaccusation that theappellant’s
coerced the what it was.sign tellingand him to form without him

ofAs the record shows that the interrogation appel­
lant took while he was isplace presumedin his statementcustody,
to have been was on State toinvoluntary. proveThe burden the
that and hisappellant knowingly intelligently privilegewaived
against an and thatself-incrimination and his toright attorney,

State, Ark.he made the v. 294voluntarily statement. Scherrer
227, 742 (1988).877 we make independentS.W.2d On anappeal,
review of the reverse thethe of circumstances but will nottotality
trial court’s unless it to be erroneous.ruling clearlyis found

State, 443, (1991Porchia v. 306 Ark. ); Douglas815 S.W.2d 926
State, 296,v. 217 the(1985). Among286 Ark. 692 S.W.2d

education,to ofintelligencefactors be considered are andage,the
accused,the as tothe advice or lack of advice his constitutional

rights, detention,the naturelength of the orrepeated prolonged
of the and the or mentalquestioning, any physicaluse of

State,v.punishment. Douglas supra.

Here, agetestified was ofyearsthat he seventeenappellant
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Heeighth grade.that had thewhen arrested and he completed
read, that heMayeradmitted that could and Officer testifiedhe
having out loud from thebyconfirmed that fact readappellant

toAlthoughform. the officers differed as whetherrights appel-
were to him or inrights verballylant’s constitutional explained

writing, both that were in one form or thetheytestified explained
other, that that he each of themstated understoodappellant

waiver,he and respondedbefore the that to allsigned appellant
There was no evidence that hadquestions coherently. appellant

inbeen for a of time before thecustody prolonged period
or the was ininterrogationinterview that nature.prolonged

Although testified that he to a blowappellant subjectedwas on
waiver,the head with judgea camera to his thecompel trial stated

his disbelief suchthat an event occurred.

factor, ayouth, while a is not aloneAppellant’s
State,sufficient reason to exclude his confession. v.Douglas

State, 268, 623supra; Hunes v. 274 Ark. S.W.2d (1981).835 For
the most part, the other of inpoints contention this case concern

ofmatters credibility, which are left to the trial court. See
State, State,Porchia v. 314,supra; v. 301 Ark.Segerstrom 783

S.W.2d 847 (1990).

weFinally, agree with the trial court that it is not
essential that the warnings required givenbe inby oralMiranda
rather than written form. The important thing to determine in
each case is whether the accused was informed of and understood

rightshis before electing to waive them. See v.United States
546Sledge, F.2d 1120 Cir.(4th ), cert. denied 430 U.S. 910

(1977); Coleman,United States v. (10th524 F.2d 593 Cir.
1975); Alexander,United v.States (3rd 1971);441 F.2d 403 Cir.

States,Bell v. United 382 F.2d 985 (9th 1967).Cir. In view of the
burdenheavy the State to thatupon a inprove person custody

knowingly however,and waived his weintelligently privilege,
agree with inthe court thatSledge the preferred practice would
include both oralan of warningsrecitation the required coupled
with the of a writtendelivery thereof to theexplanation accused
and the herequest that execute a sufficient wavier tolegally prior
the commencement of interrogation.custodial

From our review of the of the circumstances oftotality
case,this we cannot conclude that the trial findingscourt’s are
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that thethe evidence orofagainst theclearly preponderance
suppress.motion toin denying appellant’scourt erred

Affirmed.

Cooper Danielson, JJ., agree.and

BYRD,v. et al.WESTRIDGE HaroldMaurice

823 S.W.2d 930CA 91-294

ArkansasCourt of ofAppeals
Division I

5,delivered 1992FebruaryOpinion
11,[Rehearing Marchdenied 1992.]

se.Appellant, pro

forTerry appellees.Mashburn & D.Taylor, by: Harper,

George Cracraft, Judge. Westridge appealsK. Maurice
dis-Circuit CourtWashington Countyfrom an order of the

We affirm.missing his complaint.

VaughnPaulagainstthis se actionAppellant brought pro
Electronics, Shack, forByrdand DavidVaughn Radiod/b/a

store ininjuries Fayette-he suffered in a Radio Shackallegedly
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ville, Arkansas, of anconcurring negligenceresult ofas the
Byrd.Shack Appellantof the Radio and one Davidemployee

$25,000.00 grossof a result ofdamagesfor ascomplained
negligence of the defendants.

later,A incomplaintshort time filed an amendedappellant
which David now de-Byrd, ByrdHarold “Heir toappellee,
ceased,” in theallegedwas made defendant.party Appellanta

4,1990,amended David DecemberByrdthat died oncomplaint
and of his father’sHarold was his son and “in control”Byrd
estate. The made no Harold wasallegation Byrdthatcomplaint

relief himnegligent againsthimself of act. Itguilty any sought
the heir tortfeasor.solely because he was of a deceased

moved to dismiss on the that hadAppellee ground appellant
failed to be granted.state facts which relief could Ark. R.upon
Civ. P. 12(b)(6). In a letter the stated that heopinion, judgetrial
was unaware of allowingstatute or case a in a tortany plaintiff
action to sue a person’sdeceased heir rather than his personal
representative. that,courtThe ruled madeappellantas no
allegation other thatthan Harold the heirwas of DavidByrd
Byrd, it failed ato state cause of him.againstaction An order of
dismissal without wasprejudice Appellantentered. then filed a
motion to set aside the order of wasdismissal which denied theby
trial court for the same reasons.

agreeWe with the trial court that this didcomplaint
not state a against law,cause of action At common allappellee.
actions for tort withdied the tortfeasor. That rule is still in effect

state,in this Maddux,whereexcept changed statute. White v.by
163,227 Ark. Nuckolls,296 S.W.2d 679 v.(1956); Miller 76

485,Ark. Nichols,(1905); 358,89 S.W. 88 Davis v. 54 Ark. 15
S.W. (1891).880 Arkansas Code (1987)Annotated 16-62-101§
has removed that as tobar tortious to theinjury Itperson.
provides that such actions survive the of thedeath tortfeasor and
may be brought against his estate or personal representative.
However, it does not authorize such to beactions maintained
against the heirs of deceaseda As thisperson. complaint alleged
no act of negligence on the of and topart appellee, sought only

ancestor,hold him liable for negligencethe of his we find no error
in its dismissal.

Appellant arguesalso that the court committed several
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errors. As none of these matters affected the existenceprocedural
againstof a cause of action we do not address them.appellee,

Affirmed.

Cooper Danielson, JJ.,and agree.

SANYO v.MANUFACTURING CORPORATION
LABOR, Brown,DIRECTOR OF and et al.Joyce

E 91-5 and E 91-6 822 S.W.2d 410

Court of of ArkansasAppeals
Division I

5,Opinion delivered February 1992
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Donovan, Donovan,Van Dover & forDaggett, by: Robert J.
appellant.

Calkins,Ronald A. Labor.for Director ofappellee

Trotter, Harmon,Youngdahl, McGowan & Jimmie C.by:
Bush, for AFL-CIO.

Mayfield, cases,InMelvin two whichJudge. separate
have been for appeal,consolidated this several hundred employ-
ees of appellant Sanyo Manufacturing wereCorporation
awarded unemployment crucialbenefits. The issuecompensation
in isboth cases whether these were entitled to receiveemployees

8,1984,benefits for theunemployment June 1 inperiod through
addition to the vacation pay they received for this Inperiod.

1983,December aappellant notice that theposted indicating
would closedplant be for in 1984 lastvacation the week ofduring

May and the first week of June. The union informed appellant
that their collective bargaining agreement did authorizenot a
vacation shutdown during the month of This led toMay.
arbitration, court,litigation in state and litigation inultimately

16, 1984,federal court. On May the enjoinedfederal court
25, 29, 30,from aappellant holding vacation shutdown on May

31, 1984,and because such schedule was to the unioncontrary
contract which called for vacation shutdown to be scheduled

June,during the months of July, August.and

16,1984,On sent aMay appellant hourlyletter to employees
astating that as result of the federal court haddecision it little
changechoice but to the vacation schedule. The previously

25,29,30,vacation shutdownproposed of and 31May wasperiod
designated 28,1984,then a shutdown for wasinventory. May to

be observed theas Memorial Day holiday, the was to beand plant
1,4, 5, 6, 7,shut 8,1984.down for vacation on June and On May
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24, given justwere a check for the week worked and aemployees
check for vacation pay.

The filed foremployees unemployment compensationclaims
- 8).for the entire 25 Theperiod (May July Employment Security

91-5,Division allowed the benefits in E but denied in Ebenefits
91-6 on the that the claimants had not filed theirbasis timely

-claims. The the in EfindingTribunal affirmed 91Appeal agency
5, but reversed the in E andagency finding 91-6 held that the

good failingclaimants had cause for to file theirtimely claims.

Review,On toappeal the Board of both decisions of the
91-5,Tribunal were affirmed. In to E theAppeal regard Board

concluded:

evidence,Based on the the Board of Review finds that the
claimants were and not on vacation. Theunemployed

is, effect,inemployer’s that the claimants were notposition
8, 1984,from 1unemployed throughJune because the

designatedhad that as a vacationemployer period shut-
down Theperiod. would correct ifinterpretation appear
the “. . . and he is not onphrase layoff’ did not conclude

however,the statutory definition of vacation. That phrase,
cannot be considered superfluous. Whenever a vacation

isperiod preceded by a a claimant islayoff period,
considered the entire whenunemployed during he isperiod
not working, according to Section of law.2(m)(l) the

court,On toappeal this theappellant argues holdingBoard’s
that Section 2(m)(l)(C) of the Unemployment ActSecurity
(Ark. Stat.Ann. 81-1103(m)(l)(C) 1985)) mandates(Supp.§
the payment of unemployment benefits for thecompensation
entire of 25period May through June 8 is erroneous.

Ark. Stat. Ann. 81-1103(m)(l)(C) 1985), the law(Supp.§
time,in at the provided:effect

(C) he is not on vacation. A vacation shall be defined
aas ofperiod temporary regularof work suchsuspension

of,period having been scheduled or with the consentby,
the employer for reasons of vacation whichsolely during
time the is either vacationemployee receiving haspay,
been or will be vacation for thepaid paid at apay period

date,later or would be entitled to vacation for thepay



77

work and heor hours ofseniorityhadif he sufficientperiod
layoff.is not on

when anduringof apay periodvacationReceipt
renderin itself suchis on shall notemployee layoff

benefits.ineligible foremployee unemployment

“and on layoff’the he is notargues phraseAppellant
to“would be entitledto those whoapplies only employees

or ofseniorityvacation for the if he had sufficient hourspay period
section, effect, two ofwork.” It that this in “creates classesargues

who, ofOne is those at the timeemployees.” category employees
received, receiving,the vacation had were or wouldperiod,

receive ispay period;vacation for the and the second category
those who at the time ofemployees periodthe vacation would
have forreceived vacation the but lacked sufficientpay period
seniority or hours toworked and are not onqualify layoff.

that inAppellant argues presentthe case each em­
hasployee paidbeen full vacation so thenone of claimantspay,

here fall into the of didcategory who not haveemployees
“sufficient or ofseniority hours work” to receive vacation pay.
Appellant it is to thesays illogical believe legislature intended
that an employee receiving vacation would be toalso entitledpay
receive unemployment compensation. Appellant says the last
sentence under paragraph (C) recognizes that an employee can
possibly vacation,be unemployed during and that the fact ishe

vacation ispaid not “in itself’pay conclusive as to his ineligibility
for unemployment benefits. For example, ifappellant says,
during a layoff anperiod employee’s prescribed vacation period
arrives he would be entitled to receive that which he has already

(vacationearned pay) renderingwithout him ineligible for
unemployment compensation for layoffthe then inperiod pro­

However,gress. appellant contends the Board of Review inerred
holding that the claimants here were entitled to unemployment
benefits, vacation,aduring period of paid because thesimply
vacation wasperiod “preceded by layoffa period.”

In of itssupport statutory citesinterpretation, appellant
Conagra Labor, 108,Frozen Foods v. Director 34 Ark. App.of
806 (1991).S.W.2d 27 That case is not in as wasdirectly itpoint
decided 1987,under this section as later amended in but our
holding in that case is not inconsistent with the holding we make
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in the case.present

issuggestedWe think the theinterpretation by appellant
inreasonable and and we hold that none of the claimantslogical,

tothe two cases before us are entitled the unemployment
Therefore,benefits claimed them. we reversebycompensation

the Board’s decision in both cases and remand for the Board to
enter orders the claims made.denying

mater,While we no on the it isplace particular emphasis
tointeresting note that Act 48 of 1991 has deleted the section

case,in (m)(1)(C)involved this Ark. Stat. Ann. 81-1103 (Supp.§
1985), 1991).see Ark. Code Ann. 11-10-214 (Supp.§

Reversed and remanded.

Cooper Danielson, JJ.,and agree.

Wally CHESHIRE v. FOAM MOLDING CO.

CA 91-148 822 S.W.2d 412

Court of of ArkansasAppeals
Division II

5,Opinion delivered 1992February
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McKinnon, forJ. appellant.Laura

E. forRyburn, appellee.Michael

case,Rogers, In this workers’Judge. compensationJudith
theand administrative lawthe Commission affirmed adopted

wasjudge’s decision that claim for additional benefitsappellant’s
barred the The issue in this isonly appealstatute of limitations.by

is,Wewhether that is correct. hold that anddetermination it
affirm.

conference,As a result of a the agreed topre-hearing parties
submit the statute of limitations issue the lawto administrative
judge for decision on ofthe basis facts and briefs. It wasstipulated

18, 1988,that onstipulated February had sustained aappellant
work-related to his head andinjury Appelleeface. had accepted

andcompensability benefits were paid accordingly. FebruaryOn
17, 1989, appellant was examined an Theby ophthalmologist.
ophthalmologist’s bill paid bywas insurance onappellee’s carrier

31,March 1989. The filed a claimappellant mail forby
21, 199Ó,additional benefits of March in soughtwhich he an

award of compensation disfigurementfor pursuant to Ark. Code
Ann. (1987).11-9-524 This acknowledgedclaim was as§

by 26,received the Commission on March 1990.

The time limitation for filing for additional isclaims benefits
found at Ark. l-9-702(4)(b)Code Ann. 1 (1987), which§
provides:

casesIn where compensation disabilityfor has been paid
on account of ainjury, claim for additional compensation
shall be barred unless filed with the commission onewithin
(1) year from the date of the last ofpayment compensa-
tion, or two (2) from ofyears the date isinjury, whichever
greater.

It is undisputed that filed in ofappellant’s claim March 1990
was thebeyond two Ityear limitations was theperiod. appellant’s
contention before the administrative asjudge,law it is on appeal,
that the statute of limitations was for a year from thesuspended
date payment services,that was made of the opthalmologist’s
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31, determined,March 1989. The administrative law judge
however, in reliance on the court’s decision in v.supreme Heflin

Co., 195,244 Ark. (1968),Cola 424 S.W.2d 365Pepsi Bottling
17,that the limitations to run onone-year period began February

1989, rendered,the date that the wereopthalmologist’s services
thus claimbarring for additional benefits.appellant’s

theAppellant acknowledges that administrative law
decision, Commission,judge’s as affirmed and theadopted by is

Co.,consistent with the in v.holding ColaPepsi BottlingHeflin
case,Insupra. that the court held that the offurnishing medical

services constitutes of within thepayment compensation meaning
of Ark. Code l-9-702(4)(b) (1987)Ann. 1 Ark. Stat.[formerly§
Ann. 81-1318(b) (Repl. I960)], based that theupon reasoning§
claimant is the“compensated” by furnishing of medical services
and Nevertheless,not the ofby the therefor.payment charges

that,argues based onappellant ofelementary principles statutory
construction, we should construe the statute to itsaccording
literal and plain meaning and hold that the date on which medical
services are actually paid constitutes the of“payment compensa­
tion” for the ofpurposes tolling the statute of Inlimitations.
essence, contends thatappellant the decision in is wrong,Heflin
and that we should from itsdepart holding.

This case is clearly controlled v.by ColaPepsiHeflin
Co.,Bottling and we aresupra, not at toliberty overturn a

decision of the supreme Mylescourt. v. Paragould School
District, 81,28 Ark. case,770 S.W.2d 675App. (1983). In this
the one-year 17,limitations startedperiod to run on February
1989, when appellant was examined theby ophthalmologist;
therefore, claim for additionalappellant’s benefits filed in March
of 1990 was untimely. We affirm.

Affirmed.

Jennings Mayfield, JJ.,and agree.
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Rogers, 24.3,Judith Judge. Pursuant to R.Ark. Crim. P.
Freeman,the appellant, Larry entered a conditional guiltyofplea

to the charge of of apossession controlled substance (marijuana)
deliver,with intent to reservingmanufacture or the toright
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his For reversal of thethe denial of motion toappeal suppress.
decision, intrial contends that the court erredappellantcourt’s

seized in illegalhis to evidence anoverruling suppressmotion
search. We find no error and affirm.

motion,At the on it was disclosed that onhearing appellant’s
21, 1990,June the Garland Sheriffs Office receivedCounty an

light-colored,call that there was aanonymous phone reporting
older-model, incontainingFord van the back of it thatmarijuana
was inin the lot of the J&B Drive-in Mountainparked parking
Pine, information, Gibbs,Arkansas. Based on this Robert a

Police,narcotics with the Stateinvestigator LarryArkansas and
Sanders, investigatoran with the Garland County Sheriffs

location, arrived,went to that but whenDepartment, they the
officers,drive-in ofThrough testimonywas closed. the these it was

further established that to drivethey around theproceeded
surrounding residential area for the van. Whenlooking camethey

Streets,to the of Mainintersection and Sixth Officer Gibbs
observed a van to match theappearing description that had been
given sitting drivewayin a in front of a homemobile at 301 Sixth

van,Street. pulledThe officers into the behinddriveway the
which was by an unidentified andoccupied man whoappellant,
got out of the van from the Itdriver’s side. was said that the
mobile home was appellant’s residence.

Gibbs testified that he and SandersOfficer exited their
vehicle, dark,that it was and that he flashlightshined his on
appellant and toward that,then the rear of van. Hethe said in
shining the flashlight through the rear of awindows the van from
distance of about feetfive he observed what heaway, recognized
to be marijuana. Gibbs further related that wasappellant
attempting to the side doorclose of the when hevan told appellant
that he had seen the whichalready marijuana, at time Gibbs said
appellant took on a “real resigned andappearance” swung the

van,door Inside the rear ofopen. the there was a bucket
containing thirty-two growing It ismarijuana plants. this evi-
dence that sought toappellant suppress.

_,White,Citing 110 S.Ct. 2412, 110v.Alabama 496 U.S.
L.Ed.2d 301 and our(1990) State,decision in v.Lambert 34 Ark.

227,App. 808 S.W.2d 788 (1991), argues that theappellant
unverified, anonymous and thetip vague description given of the
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tofindingvan do not a of reasonable sufficientsupport suspicion
vehicle,his it thewarrant the of and thus was error forstopping

trial court to have denied his motion to On the othersuppress.
hand, the state contends that the seizure in this case was justified
under the viewplain doctrine.

doctrine,Under the viewplain seized evidence is
lawful;admissible when the initial intrusion was the ofdiscovery

inadvertent;the contraband was and the incriminatingwhen
nature of the evidence was v.immediately apparent. Munguia
State, 187,22 Ark. 737 S.W.2dApp. (1987).658 Appellant
argues that the view doctrineplain is on theinapplicable only
ground that the officers were not on thelegitimately aspremises,

nohaving right to enter hisupon We We alsodriveway. disagree.
cannot agree that the officers vehicle under“stopped” appellant’s

State,the facts of 62, 760this case. See v.Williams 26 Ark. App.
S.W.2d 71 (1988).

The touchstone of Fourth Amendment is whether aanalysis
has aperson constitutionally protected, reasonable ofexpectation

privacy. States, also,Oliver v. United (1984).466 U.S. 170 See
State,e.g. 243,Arndt v. 26 Ark. 763 S.W.2d 98App. (1989);

State, 218,v.Ingle 8 Ark. 655 S.W.2d 2App. (1983); Gross v.
State, 241,8 Ark. App. 650 S.W.2d (1983).603 The Amend­
ment does not protect the subjectivemerely ofexpectation
privacy, but only those expectations that society is toprepared
recognize as States,reasonable. Oliver v. United 466 U.S. at 177.
Citing United States v. 512 F.2dMagana, (9th1169 Cir.) cert.
denied 423 U.S. 826 (1975), we noted in State,Gaylord v. 1Ark.

106,App. 613S.W.2d409 (1981), that the ofexpectation privacy
in driveways and whichwalkways, are commonly used visitorsby
to approach dwellings, is not generally considered reasonable.
Accord United States v. Vending, (8th678 F.2d 63 1982).Cir.
Still, the ofquestion whether a isdriveway protected from entry
by police circumstances,officersdepends on the with reference to
such factors as andaccessibility from avisibility public highway.

Smith,United States v. 783 F.2d 648 (6th 1986).Cir. inThe test
each case is that of reasonableness. United States v. Magana,
supra.

bar,In the case at the driveway was situated in a
residential neighborhood, and the testimony revealed that there
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were area,no fences or other limitingobstructions access to the
which was clearly visible from the street. We are also impressed
that slidingthe door to the van was the officers’arrival.open upon

circumstances,Under these we are of the thatopinion appellant
possessed legitimateno ofexpectation in theprivacy driveway,
and that the officers’ presence there was not violative of the
Fourth Amendment.

Only unreasonable searches are prohibited by the
State, 169,Fourth Amendment. Webster v. 300 Ark. 111 S.W.2d

849 (1989). The observation of evidence in view is not aplain
search and therefore the resulting seizure is not the of anproduct

State,unreasonable search. 260,Johnson v. 291 Ark. 724
S.W.2d 160 (1987). We add that the officer’suse of a toflashlight
enhance his vision does not alter our decision. See Texas v.
Brown, (1983).460 U.S. 730

In reviewing the trial court’s action in granting or
denying motions to suppress evidence obtained by warrantless
searches, we make an independent determination based on the

oftotality circumstances,the but we will not set aside the trial
court’s finding unless it is clearly against the preponderance of the

State,evidence. Hay 161,v.good 34 Ark. 807 S.W.2dApp. 470
(1991). We cannot say that the trial court’s decision is clearly
erroneous.

Affirmed.

Jennings Mayfield, JJ.,and agree.
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STEEL, D.RogerINC. v.ANDCAGLE FABRICATING
PATTERSON

827 S.W.2d 660CA 90-481

of of ArkansasCourt Appeals
Division II

12, 1992FebruarydeliveredOpinion

Harris, forWayne appellant.

Eldon F. Coffman, for appellee.

Per Curiam. motion for fee isgranted.Appellee’s attorney’s

Mayfield,Melvin The of thisJudge, dissenting. majority
court has granted the motion for fee intoday appellee’s attorney’s
the above styled case. I dissent.

This case was from the Workers’ Com-appealed Arkansas
pensation Commission. a three to three vote thisBy court
affirmed the Commission’s award of to thecompensation appel-

Steel,lee. Patterson,See Cagle and Inc. v.Fabricating 36 Ark.
49, 819App. (1991).S.W.2d 14

Appellee’s motion was based Ark. Codeupon Ann. 11-9-§
715(b)(1) (1978), which provides:

In(b)(1) addition to the fees in subdivisionprovided
(a)(1) section,of this if the claimant on theprevails appeal,
attorney for the claimant shall be entitled to an additional
fee at the full levels,commission and court theappellate
additional fee to be paid the or carrierequally by employer
and theby injured oremployee of a deceaseddependents
employee, as provided above and set theby commission or
appellate court.

The problem with allowing motion atappellee’s this time is
the fact that this case is now in the Arkansas CourtSupreme on
review under Arkansas 29(6).Court Rule OurSupreme decision
was handed 6, 1991;down on November the CourtSupreme
granted 9,review on December 1991.

Under the terms of theplain above statute “if the claimant
onprevails hisappeal” is entitled to an additional feeattorney “at
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What ifthe full commission and court levels.” theappellate
our decision and finds for the employer?Court reversesSupreme

event,In that did the at the court”prevailclaimant “appellate
level. I think it would be best to leave this issue to thesimply

Thus, wouldSupreme Court. I the motion to that court forcertify
it to uponact after it has reviewed our decision.

Therefore, I fromdissent the decision of this court which
allows the appellee’s attorney’smotion for fee.

Cracraft, C.J., joins.

Jon v.DODSON Worthy DODSON

CA 91-191 825 S.W.2d 608

Court of ofAppeals Arkansas
Division II

19,Opinion delivered February 1992
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■ Clark,&Friday, E.Barry and T.Eldredge by: Coplin
Holmes,Wesley for appellant.

Whitnell, Welch,Hurley, Shepherd & E.by: Stephen
Whitwell, for appellee.

George Cracraft,K. Chief JonJudge. Dodson appeals
from that portion of an order of the courtchancery himdirecting
to obtain a life insurance to a onepolicy lapsed that he hasreplace
agreed to in force. We find andkeep no error affirm.

On 30,1986,August the to this entered into aparties appeal
written property agreementsettlement contemplationin of di-

4,1986,vorce. were onThey divorced aSeptember by decree that
recited the settlementproperty verbatim and ordered the parties
to proceed with it.consistent

8 of theParagraph agreement as follows:provided

That the shallhusband to the wife the ofpay amount
$2500.00 month on the of eachper day everyfirst and

$1000.00month for a of three andperiod (3) years per
month for following (5)the five on the first ofyears day
each and month is agreedas It between theevery alimony.

$2500.00parties that the paymentmonth is irrevoca-per
ble and cannot under beany circumstances canceled. The
husband shall not be obligated legallyor otherwise bound
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$1000.00to continue of the wifeper month ifpayments
event,remarries. In that all shallremaining payments

cease.

9Paragraph provided that the husband pay appellee’s attorneys’s
fees and 10 that a theexpenses. Paragraph provided byfailure

to insistparties strict of the terms of theupon performance
agreement would not a of the rightconstitute waiver to insist upon

inperformance the future. 11 provided as follows:Paragraph
“The husband shall in full andmaintain force effect his present
life insurance andprogram shall name the wifeimmediately

Dodson asWorthy beneficiaryirrevocable thereon.”

Dodson,Appellee, filed forWorthy a motionsubsequently
an order directing potto showappellant whycause hadappellant

with those ofcomplied the decreeportions providing for payment
of alimony, medical and bills assumedpayments, by appellant,
and the transfer of an automobile Althoughtitle. the failure to

with the lifecomply provision regarding the insurance waspolicy
motion,not contained in the it an duringbecame issue the

There,hearing. that,it was disclosed although hadappellant
designated appellee as lifebeneficiary of the insurance inpolicy

$1,000,000.00,the amount of he had allowed the topolicy lapse.
that,testifiedAppellee although she was not familiar with the

insurance,terms ofpolicy oh,“We had maintained that policy,
approximately maybe twenty years.” During his direct examina-
tion, appellant admitted that he was aware that both the
agreement and decree required him to maintain the insurance.
He the asexplained follows:lapse

didI have a life insurance that waspolicy byforpaid my
ascompany key-mana life It was forpolicy.

1,000,000.00.$ theAt time of divorce Ithe was torequired
$2500.00 assets,pay alimony. I had no with the exception

myof business and I was in the of borrowposition having to
against the for inpolicy many mymonths order to bills.pay

result,As a I againstborrowed the an Ipolicy amount that
could not afford to and notrepay could maintain the policy.
[Emphasis added.]

At the conclusion of the hearing, the court entered an order
directing appellant to anprocure withequivalent policy appellee
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of its procurementas irrevocable and tobeneficiary provide proof
several pointswithin On advancesthirty days. appeal, appellant

of in the trial court’s on that issue. We find no merit inrulingerror
them.any of

the infirst contends that chancellor erredAppellant
that the was anholding agreementseparation independent

contract not to modification. He contends that it hadsubject
mergedbecome as of the decree and was therefore topart subject

Seaton,changemodification on of circumstances. See Seaton v.
778,221 Ark. 225 (1953). AlthoughS.W.2d 954 our cases do

make a distinction between contracts” and those“independent
decree,less formal agreements “merged”that become as of apart

we do not argumentaddress because error in theappellant’s any
court’s ruling was invited. The record reflects that at the
conclusion of the hearing followingthe occurred:

THE insurable,COURT: Assuming that he is I would
agree with you that that’s a very substantial life insurance

and Ipolicy, would hope, you negotiateall couldperhaps
and, as some otherperhaps arrangement or agreement you
could reach. But isthis the decree that the workedparties
out. It isnot something that the court on the andput parties
has, see,as far as I can the power to modify.

/Judge, youthink are[APPELLANT’S COUNSEL]:
Iright. don’t think the court has the topower but Imodify,

think the court has the to refuse to enforcepower some-
thing againstthat’s andpublic policy unreasonabletotally
and serves no purpose. [Emphasis added.]

It is a well-settled rule that an notappellant may oncomplain
that anappeal action of the chancellor is erroneous if he has

induced, to,consented or in thatacquiesced action. Briscoe v.
News, Inc.,Shopper’s 395, 66410Ark. S.W.2dApp. (1984);886

J. I. Case 186,v.Company 10 Ark.Seabaugh, 662 S.W.2dApp.
(1983).193

Appellant next contends that even if the parties’ agreement
contractual,is the chancellor’s construction does not reflect the

true intent of the parties. He contends that the intendedparties
the insurance to aspolicy guaranteeact to ofsecurity payment

andalimony withcompliance other of theprovisions settlement.
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We do agree.not

conclusion,reachingIn our we ofapply principles
Sutton, 165,contract See Sutton v. 28 Ark. App.law. 771

S.W.2d 791 When the terms of a contract are(1989). ambiguous
and more onehavingof than extrinsic evidencecapable meaning,
is to establish of the thepermitted meaningintent and ofparties,

However,the contract then becomes a of fact. whenquestion a
ofcontract is free its construction is matter ofambiguity, a law for

the court to determine. v. OtterFloyd Creek Homeowners
Association, 31, (1988);23 Ark. 742 S.W.2d 120 GeurinApp.
Contractors, Inc. v. CasualtyBituminous 5Corporation, Ark.

229, S.W.2dApp. (1982).636 638 It is establishedalso that
different clauses of a must togethercontract be read and
construed so that all of its isparts harmonize if that possible. See
Floyd Association,v. Otter Creek OwnersHome supra.

Appellant argues that the use wordsof the “insurance
program” indicates a which had been“key-man policy” main-
tained by his to be availablecompany for the payment of his
creditors. theNeither nor ofpolicy any provisionsits were
brought forward in the record. The only indication that the
insurance in was apolicy question “key-man waspolicy” appel-
lant’s own characterization asof it such. There is no evidence that
appellant’s insurance program contained insuranceany policy
other than the one in issue. Appellant admitted that he had

to, did,agreed and make theappellee irrevocable ofbeneficiary
that policy. Appellant further testified that hadthe policy lapsed

$60,000.00because he had borrowed againstover it to pay
personal debts and could not afford the Therepayment. chancel-
lor held that the ininsurance issuepolicy “bargainedwas a for
item” and therefore should be replaced.

Although we dereview cases novochancery on the
record, we do not reverse unless the chancellor’s arefindings
clearly against the ofpreponderance the evidence or clearly

Thomas,erroneous. Thomas v. 1126,246 Ark. 443 S.W.2d 534
(1969); Andres, 75,Andres v. 1 Ark. App. 613 S.W.2d 404
(1981). record,From our review of the we cannot conclude that
the chancellor’s withfinding regard to the insurance ispolicy
clearly erroneous.
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that theargumentcan withagree appellant’sNor we
with benefi­of this aspolicy appelleemaintenance life insurance

“wager­Our courts have held thatciary publicviolated policy.
on thetaken one with no insurable interesting” outpolicies, by

However,another, void. oneagainst publiclife of are andpolicy
own pleasestake out a on his life and name hemay policy anyone

wageringas unless is there was abeneficiary proofthere that
at the takencontract between those the time wasparties policy

Co.,out. v. & 116National Accident InsuranceLangford Life
527, 173 (1915).Ark. S.W. 414 Provisions that award the ex-wife

the benefit of some interest in a of an ex-­insurance onpolicy
lifehusband’s are See 24 Jur. 2dgenerally sustained. Am.

Here,Divorce 912 (1983).and the had beenSeparation policy§
in force during marriagethe for over beentwenty years. It had

life,taken the onbyout his own and heappellant agreecould to
andmaintain it name as the violat­appellee beneficiary without

ing any public policy.

Affirmed.

Cooper Mayfield, JJ.,and agree.

WEYERHAEUSER COMPANY v. Galen McGINNIS

CA 91-182 824 S.W.2d 406

Supreme Court of Arkansas
19,Opinion delivered 1992February
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Wright, &Lindsey Jennings, by: Wendell L. andGriffen
Harrelson,Tammera Rankin for appellant.

Kaplan, P.A., Brewer,Brewer & Maxey, by: Jr.,SilasH. for
appellee.

John Jennings,E. Judge. This is a workers’ compensation
case. Galen McGinnis sustained an admittedly compensable

15,oninjury 1987,December while employed with Weyerhaeu-
ser WhileCompany. lifting log,a he broke two lumbar vertebrae.
It is thatundisputed as a result of the McGinnisinjury has a five
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ato the asbodyanatomicalpercent permanent impairment
throughwhole. old and went the eleventhfifty yearsMcGinnis is

of he had worked forgrade injuryin school. At the time the
eighteenin forWeyerhaeuser departmentthe raw materials

$8.49and was June of 1989he hadearning Byan hour. beenyears
andjobin a “roundtable” in the mill work wasplaced department

$7.21earning hour.per

Under its bargaining agreement,collective Weyerhaeuser
atjob on bulletin boards itsposts openings plant. Employees may

jobsbid on these the of aseniorityand are selected on basis for
thirty trial If at the end of the trialday period. theperiod

has not doemployee maydemonstrated the to the heability job,
return to oldhis Afterposition. injury, jobMcGinnis’s five such

were onopenings posted bulletin boards. McGinnis bidplant on
one such and wasjob not selected due to oflack Heseniority.

controller,denied knowledge of the the jobs,others. One of traffic
would have paid more than McGinnis earningwas at the time of
his injury. He testified that he was unaware jobof this opening.

evidence,On this the Commission held that McGinnis was
entitled to 7.5 percent wage-loss in todisability addition this five
percent permanent anatomical impairment. Weyerhaeuser con-
tends that this finding evidence,is not supported by substantial
relying on Ark. Code Ann. 11-9-522 which inprovides,§
pertinent part:

(b) In considering claims for permanent disabil-partial
ity benefits in excess of the ofemployee’s percentage
permanent physical theimpairment, commission may take

account,into in addition to the ofpercentage permanent
physical suchimpairment, factors as the employee’s age,
education, work experience, and other reasonablymatters
expected to affect his future earning However,capacity. so
long as an toemployee, subsequent injury,his has returned

work,to has obtained other or has a bonaemployment, fide
and reasonably obtainable offer to be atemployed wages

to orequal greater than his average weekly wage at the
of accident,time the he shall not be entitled to permanent

partial disability benefits in excess of the ofpercentage
permanent physical impairment established aby prepon-
derance of the testimonymedical and evidence.
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insur-his workers’ compensationThe or(c)(1) employer
the em-the burden of provingance carrier shall have

of a bonareceiptor the employee’sployee’s employment,
thangreaterto orwagesbe at equalfide offer to employed,

of the accident.at the timeaverage weekly wagehis

that the statute bars an awardargument isAppellant’s
reasonably“had aof because McGinniswage-loss disability

averagethan hiswages greaterto be atemployedobtainable offer
We hold that theat the of the accident.”wage timeweekly

andoes not bardetermination that the statuteCommission’s
facts ispresented sup­award of under thewage-loss disability

substantial evidence.ported by

unclear,is it must beTo the extent that the statute
ofwith the remedial purposesconstrued in accordanceliberally

The statutel-9-704(c)(3). clearlyAnn. 1the act. Ark. Code §
Ark. Codeobtainable offer.reasonablya bona fide andrequires

burden “aofprovidingAnn. has thell-9-522(b).Theemployer§
Ark. Code Ann. 11-9-­bona fide offer to be employed.” §

there522(c)(1). the that this meansagreeWe with Commission
did,In as it theholdingmust be an actual offer of employment.

Trantham, appellant’sCommission noted the of Dontestimony
frommanager, nothing Weyerhaeuserlosscontrol that prevented

that offer wasoffering higher jobMcGinnis a and no suchpaying
jobever of on itsby opportunitiesmade. The posting appellant

bulletin were fide offers” but were ratherboard not “bona
bid for to be awarded on a trial basis.jobsinvitations to specific

a bid would not constitute anClearly, by acceptancean employee
Commission’sof an offer of We find no error in theemployment.

an award ofholding wage-lossthat the statute does not bar
disability.

that, even if an award ofalso contendsWeyerhaeuser
barred,is there is no substantial evidencewage-loss disability not

to thatmakingit. In the award the Commission stated itsupport
education,had workage, experience,considered the claimant’s

motivation,attitude anatomical andpermanent impairment,and
It was for the Com­permanent appropriatelimitations.physical

-9-522(b);11mission to consider these matters. Ark. Code Ann. §
Edens, 786, (1961). The factGlass v. 233 Ark. 346 S.W.2d 685

that McGinnis on is a factorjob opportunitiesdid not bid posted
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could, did,evidentlythe and take into consideration.Commission
tothe are relevant thepost-injury earningsclaimant’sSimilarly,

v. Evans-St.wage-loss Braggdetermination of Seedisability.
Clair, Inc., 53, (1985). the15 Ark. 688 S.W.2d 956 WhenApp.
issue is byis whether the Commission’s decision supported

evidence,substantial we reverse if reasonable minds couldonly
not byhave reached the conclusion arrived at the Commission.

Welch, 103, 802 476Hope Brick Works v. 33 Ark. S.W.2dApp.
Here,(1991). we wage-conclude that the Commission’s award of

loss isdisability substantial evidence.supported by

Affirmed.

Rogers, JJ.,Danielson agree.and

Derrick KENDRICK v. STATE of Arkansas

CA CR 91-143 823 S.W.2d 931

Court ofSupreme Arkansas
Opinion 19,delivered February 1992
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Jr., Defender, J.by: JerryWilliam R. PublicSimpson,
Defender,Public for appellant.ChiefSailings, Deputy

Gen., White,L. Asst. Att’yWinston TeenaBryant, Att’y by:
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Gen., for appellee.

Danielson, was convictedJudge.W. AppellantElizabeth
assault, fleeing.andaggravatedcommit burglary,of toattempt

on WeHe raises two affirm.points appeal.

21, 1990,On two Little Rock officersSeptember police
a a aresponded to call that was in at residenceburglary progress

The andlocated at 2426 Louisiana Street. officers walkedsplit up
around to back the theythe of house where found appellant

akneeling back door. Officer Davis testified that he sawby
somethingwith in hand toappellant his the door.trying pry open

Davis,After Officer and walked inseeing got up theappellant
direction of where Officer wasSmith Officer Smithpositioned.

atyelled the to and knifeappellant the he wasstop drop carrying.
Officer Smith testified that ran but was unable toappellant

asescape he was betweenpositioned both officers. Appellant
havingdenied been told to the knifedrop and testified that he did

not have a knife at this time.

Officer Davis testified that when appellant real-apparently
ized he was not able to escape, he “took a toward me andstep then
wheeled around toward Officer Smith with the pointedknife out
in manner,”what we aconceived as threatening so as to “cut or
stab somebody.” Officer Smith testified that had theappellant
knife pointed that,toward the officer and “it asappeared though
he fixingwas to lunge forward with it.” Officer Smith hit

baton,appellant with his knocking ground.him to the He was
apprehended and the knife was confiscated.

Appellant contends that there was insufficient evi­
dence to sustain his conviction for aattempted Inburglary.
challenge evidence,theto sufficiency of the the courtappellate
reviews the evidence in the mostlight favorable theto appellee
and thesustains conviction if there is any substantial evidence to

State,it.support 113, 806v.Hutcherson 34 Ark. S.W.2d 29App.
(1991). Substantial evidence is evidence that is of sufficient force

will,and character that it with reasonable certainty, acompel
conclusion one or theway other without orresort to speculation

State,conjecture. 148,Ward v. 35 Ark. 816 S.W.2d 173App.
(1991). The fact that evidence is itcircumstantial does not render

State, 60,insubstantial. Sweat v. 25 Ark. 49752 S.W.2dApp.
(1988). When circumstantial evidence alone is itupon,relied
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other reason-everyexcludeandguiltmust the accused’sindicate
theWard, is whenonly148. ItApp.35 Ark.able hypothesis.
andtosolely speculationthe juryleavescircumstantial evidence

of law. Id.as a matterit is insufficientthatconjecture

states(a)(2) (1987)Annotated 5-3-201Arkansas Code §
if he purposelyto an offensecommitattemptsthat a person

in a coursestepa substantialin conduct that constitutesengages
of an offensein the commissionto culminateof conduct intended

he believesare asnot the attendant circumstanceswhether or
to be.them

that a5-39-201 states(1987)Code AnnotatedArkansas §
in anunlawfullyremainsif he enters orburglarycommitsperson

ofwith the purposeof another personstructureoccupiable
by imprisonment.offensecommitting punishabletherein any

toreasonanynot to be rationalThere does appear
of thethe back doorkneeling bywaswhy appellantexplain

with a knife and whenat the doornightvictim’s home at prying
tothat he was attemptingto fleeattempting exceptapproached,

of evi­in absencetheory,commit The fundamentalburglary.
anenteringfor orbreakingdence of other intent or explanation

orobject purposeat is that the usualnight,structureoccupiable
v.nightstructure at is theft. Cristeeof anburglarizing occupiable

303, ofState, (1988). The actions757 S.W.2d 56525 Ark. App.
thatof a is a circumstancefleeingan accused from the scene crime

other, Id.determining guilt.be considered with evidencemay

is acriminal intent or purposeThe existence of
whenthe trier of factbyof to be determinedfactquestion

the evidence. Id.be inferred frommay reasonablycriminal intent
and deter­testimonyconflicts inanyThe trier of fact resolves

witnesses, onthe and its conclusionmines the ofcredibility
Sweat, 25 Ark. App.is on the court.credibility binding appellate

appellant’sevidence to confirm60 We find there is substantial
conviction.'attempted burglary

was insufficient evidencenext contends that thereAppellant
The testimonyof assault.aggravatedto sustain his conviction

as policeidentified themselvestheyfrom the officers was that
officers, Theythe knife but he refused.and told to dropappellant

Smith, theOffice pointedstated that turned towardappellant
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him, fixingknife was tothough lungetoward and as he“appeared
with it.”forward

a four-foot-highstates that there was chain linkAppellant
Smith,fence that he held the inbetween him and Office knife his

waist,justhand above and that he was about four to five feethis
Thus,away from Officer Smith. concludes that thereappellant

was no of substantial risk of or seriousproof physicaldeath injury
However, testified,to the officer. in toresponse ques-appellant

tions from the wasthat he close toprosecuting attorney enough
tothe officer strike him the It bewith knife. should noted that at

trial, havingdenied of a knife whenappellant possession con-
Smith,fronted Officer inby but admitted of abeing possession

knife at the time in inquestion his brief. if theappellate Surely
head,officer was enoughclose strike onappellantto the and

baton,withabdomen his was close to theappellant enough officer
to stab him or cause him serious harm.physical

Arkansas Code (1987)Annotated 5-13-204(a) states that§
a person if,commits aggravated assault under circumstances
manifesting life,extreme theindifference to value of human he
purposely engages in conduct that a dangercreates substantial of
death or serious physical injury to another person.

A state of atperson’s mind the time of a iscrime
seldom State, 55,v.apparent. Tarentino 302 Ark. 786 S.W.2d
584 (1990). mind,One’s intent or state ofpurpose, being a can

others,seldom be positively known to so it cannot beordinarily
shown theby facts and incircumstances Id. v.evidence. Chaviers
State, 6,588267 Ark. (1979).S.W.2d 434 Since intent cannot be

evidence,proven directby the factfinder is allowed to draw upon
his own common andknowledge to infer intentexperience from

State,the 243, 737circumstances. Robinson v. 293 Ark. S.W.2d
(1987).153 Because of inthe difficulty ascertaining person’sa

intent, intends,a presumption exists that a aperson presumption
exists athat intendsperson the natural and probable conse­

Tarentino,quences of his acts. 302 Ark. 55. From the testimony
actions,describing appellant’s there is substantial evidence to

conclude that he acted under circumstances manifesting an
extreme indifference to the value lifeof human and purposely
engaged in thatconduct created a substantial of deathdanger or
serious physical injury.
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Affirmed.

Jennings Rogers, JJ., agree.and

E. HAPNEYv. RenateL. HAPNEYHenry

408824 S.W.2dCA 91-204

ArkansasofAppealsCourt of
Division I

26, 1992FebruarydeliveredOpinion
1,[Rehearing Aprildenied 1992.]
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Jr., for appellant.Ragar,Thurman

Cox, Davis, forW. appellee.Davis & Halby:

Cooper, in casechanceryThe theJudge.James R. parties
of theirat the timetwenty-four yearshad been married for

decree, thedivorcedivorce in November 1984. Under their
to be propertyretirement was found maritalappellant’s military

was awardedappelleeand to division the court. Thesubject by
$300.00 month share of the militaryas herper equitable

theretirement. Veterans Administra-Subsequently, appellant’s
increased,tion weredisability causingbenefits a concomitant

his retirement which is now onlyreduction in military pension,
$400.00 $300.00arrangedmonth. The had for theper appellant

month to made to theper appellee directly bybe thepayment
ofDepartment Retirement. After the electedMilitary appellant

benefits,to take an increase disabilityin which caused his
month,$400.00retirement benefits to be reduced to theper direct

payments the byto the ofappellee Military Retire-Department
$200.00ment were reduced to month to 10per pursuant

U.S.C.A. 1408(e)(1) (Supp. 1991). theConsequently, appellee§
filed a forpetition in thecontempt chancery court which had
entered the decree of divorce. The chancellor found appellantthe
in entered a forcontempt, judgment arrearages, and awarded

decision,attorneys’ fees. From that comes this appeal.

reversal,For the contends that the chancellorappellant
erred $300.00in finding that the month wasper payment

inalimony; taking jurisdiction to hear the appellee’s contempt
inpetition; and followfailing to law whichfederal theprohibits

court from taking against error,action the We find noappellant.
and we affirm.

The appellant first thecontends that chancellor erred in
$300.00finding the month beper payment to We find noalimony.

merit in this contention because recordthe reflects that the
Instead,chancellor made no such thefinding. chancellor noted in

his letter that theopinion parties agreemententered into an
concerning the division of marital which wasproperty incorpo­
rated into the divorce decree. The chancellor foundfurther that
the agreement $300.00therequired to theappellant pay appellee

month,per bymonth the fifth of each andday that this amount
was less than one-half of the retirementmilitary that the appellee
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chancellor found that the appellee’swas theFinally,entitled to.
militaryamount of theless the fullto thanagreement accept

in ofwas considerationwhich was entitled maderetirement to she
settlement, relatingincluding issuesthe overallparties’ property

is ourIt clear fromof marital property.to and divisionalimony
neverfrom that the chancellorof the orderreading appealed

to andalimony,$300.00 at issue bemonthper paymentfound the
no on this point.we find error

Next, the chancellor lackedthe contends thatappellant
contemptto hear thesubject jurisdiction appellee’smatter
were noessence, argues that thereIn the appellantpetition.
give thewhich wouldin the 1984 divorce decreeprovisions

continuing appellee’sand that thechancery jurisdiction,court
thean in circuit court based onbringwas to actionremedy
thedecree did not reduceagree.contract. We do not The divorce

certain, butto a sumowed the to theby appelleeamount appellant
$300.00in amount oftherequired continuing paymentsinstead

of ain the naturemonth. This order wascontinuingper
retainedand the court thereforemandatory injunction, chancery

Reves, 21this See Reves v.jurisdiction with to matter.respect
$300.00177, 730 (1987).Ark. The order to payS.W.2d 904App.

conduct, ouran order to andcompelmonth to the wasper appellee
held that a chancellor can enforceSupreme Court has recently

order, themoney, by contemptsuch an even if it is an order to pay
it is usedpowerso as is assured that the notpower long contempt

Gould,v. 308unless the contemnor has the to Gouldability pay.
213, atin the case(1992).Ark. 823 S.W.2d 890 The appellant

bar not to and we find no errordoes contend that he is unable pay,
on this point.

that the chancellorthe contendsFinally, appellant
awardinglaw the retirementby appellee militaryviolated federal

receive Veteran’swaived the in order topay by appellant
AlthoughWe find no merit to this contention.disability benefits.

the has held that the UniformedUnited States CourtSupreme
does not stateServices Former Protection ActSpouse’s permit

waived thebycourts to treat certain retirementmilitary pay,
disability(or increase)retiree in receive Veteran’sorder to
Mansell,benefits, divorce,as Mansell v.upondivisibleproperty

(1989), argument490 581 the lacks meritappellant’sU.S.
thatbecause the record in the case at bar does not demonstrate
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$300.00 of hisaward constituted a divisionthe monthper
The divorce decree did not purportVeteran’s benefits.disability

disabilityofportion appellant’sto the a theappelleeaward
benefits, militarybut limited appellant’sinstead was to the

Moreover, earlier, orderas in theretirement benefits. noted
found appellee’s agreementfrom the chancellor that theappealed

month,$300.00to in lieu whichlargerof the amount toaccept per
entitled,she in of madewas was made consideration concessions

settlement,in the overall mat­including otherparties’ property
relating alimony.ters to the division of marital andproperty

as theagreement,Because the submitted toparties’ original
decree,chancellor and into his has not in­incorporated been

us,cluded in the abstract we unable to thebefore are determine
$300.00percentage of the award which was based on military

benefits, consideration,retirement to to sayas other oropposed
that the chancellor erred in so the of theconstruing agreement

circumstances,theseparties. regardUnder we the chancellor’s
action aas clarification of the award which was originally
intended, modification,rather than a the hasand appellant
presented no evidence thedemonstrating that inter­chancellor’s

Ford,ispretation erroneous. See v.clearly Ford 30 Ark. App.
147, 783 record,S.W.2d (1990).879 Based on this we cannot say
that the chancellor’s ofinterpretation wrong,the decree is clearly
and we affirm.

Affirmed.

Cracraft, C.J., J.,Danielson,and agree.

John Dale ENOCH v. ofSTATE Arkansas

CA CR 91-81 826 S.W.2d 291

Court of Appeals of Arkansas
Division II

26,Opinion delivered February 1992
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John William Murphy, for appellant.

Gen.,Winston Bryant, Miller,Att’y by: Clint Senior Asst.
Gen.,Att’y for appellee.

Mayfield,Melvin Judge. Enoch,JohnAppellant, Dale
was assault,convicted of first degree misdemeanor,a Class A and
sentenced to 365 indays the Washington County Jail. He argues
on appeal (1)that the trial court erred in tofailing dismiss the
assault charge; (2) the assault charge placed him in double
jeopardy 2,which is 8,barred by Article Section of the Arkansas
Constitution; (3)and his motion for a directed verdict should
have been granted.

West Fork Police Officer Maynard Kennedy testified at the
5,1990,circuit court trial that on heMay received a call from the

Washington County Sheriffs Office aregarding drunkpossible
van,driver in a brown LGG-123,license number headed south on

71.Highway said heKennedy saw the vehicle following closely
truck,behind a large truck,ashining at thespotlight and
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it, and thethe van and stoppedit. He said he followedtailgating
license, which identifiedhis driver’sdriver out andgot produced

he askedAccording Kennedytohim John Dale Enoch.as
headmitted thatdrinking, appellantif andhe had beenappellant

heKennedy gave appellantor saidhad consumed six seven beers.
failed,test, and thenKennedyappellanta field whichsobriety

drivingfor while intoxicated.under arrestappellantplaced

tothat when attemptedtestified further heKennedyOfficer
bolted, toattemptedin the carpatrol appellantplace appellant

ran.twice, you,”“Kill me or I’ll kill andkick saidKennedy
Caudle,Tim to call forsaid he told hisKennedy companion,

rocks,meantime, at a ofstopped pileIn the appellantbackup.
one, who his up stopit arm toKennedy putand threw atpicked up

wrist,head; however, hitthe his the rock hishittingrock from
shoulder,watch, ground.fell thebroke bounced off his and tohis

25-30was approximatelyestimated the rock thrownKennedy
feet.

drivingwithOfficer said he charged appellantKennedy
intoxicated, (Ark.consent Codeviolating impliedwhile the law

and arrest.1991)), resistingAnn. 5-65-202 (Supp. Appellant§
to ofin West Fork Court eachentered a ofplea guilty Municipal

Washingtonthese was incharges, subsequently chargedand
threatening,Circuit Court with the felonies of terroristicCounty

assault, out of samefleeing, aggravated arisingand all the
trial, for to dismissincident. Prior to counsel movedappellant

chargesthese on the of double The trial courtgrounds jeopardy.
fleeinggranted threateningthe motion as to the terroristic and

Acharges, charge.but refused to dismiss the assaultaggravated
of included of firstjury convicted the lesser offenseappellant

degree assault and this followed.appeal

is aargumentthird that his motion forAppellant’s
directed verdict as to the assault should have beencharge

A thegranted. challengemotion for a directed verdict is a to
State, 167, 753of McIntosh v. 296 Ark.sufficiency the evidence.

State, 247, 681(1988).S.W.2d 273 In v. 284 Ark. S.W.2dHarris
334 (1984), when isthe Arkansas Court held that thereSupreme

evidence,a to the of the we must review thatchallenge sufficiency
so,and,alleged doingto trial errors inconsideringpoint prior any

evidence,we all which haveincluding any maymust consider the
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inadmissible, Inbeen in the favorable to thelight appellee.most
in aresolving the of the of the evidencequestion sufficiency

case,criminal views evidence in the mostlightthis court the
if there isjudgment anyfavorable to the and affirms theappellee

offindingsubstantial evidence to the of the trier fact.support
State, 196,Ryan (1990).v. 30 Ark. 786 S.W.2d 835App.

Substantial evidence is that which is of sufficient force and
will,character that it with reasonable acertainty, compel

other,conclusion one orway resortingthe without to speculation
State, 484,conjecture.or v. Ark. S.W.2dWilliams 298 768 539

(1989); State,Ryan v. supra.

The contends his conduct did not constituteappellant
aggravated assault it did dangerbecause not create a substantial
of death or serious physical to another Heinjury person. argues
that the evidence shows that he to kick the officeronly attempted
and threw a rock at him. wasAppellant convicted of the lesser

assault,included offense of first degree so we need not discuss the
aggravated assault charge. degreeFirst assault is committed
when a person engages in conduct which“recklessly creates a
substantial risk of death or serious to anotherphysical injury

andperson,” it is a Class A misdemeanor. Ark. Code Ann. §5-13-­
205 (1987). Recklessly is defined in Ark. 5-2-202(3)Code Ann. §
(1987) as follows:

A person acts with torecklessly respect attendant circum-
stances or a result of his conduct when he consciously
disregards a substantial and unjustifiable risk that the
circumstances exist or the willresult occur. The risk must
be of a nature and degree that deviation from the standard
of care that a reasonable would inperson observe the
actor’s situation.

And Ark. Code Ann. 5-1-102(19) (1987) defines serious§
physical asinjury “physical injury that creates a substantial risk
of death or that causes protracted disfigurement, protracted

health,ofimpairment or loss or protracted impairment of the
function of any member orbodily organ.”

Serious physical injury has been found where the victim was
struck three times with a fist causing face fractures and impair-

weeks, State, 495,ment of vision for about two v.Lum 281 Ark.
665 S.W.2d (1984),265 and where the victim suffered a broken



108

State,v.toe, and Harmonpelvis,fractured and bruised heelleg,
665, (1976).Ark. 543 S.W.2d 43260

that, as of beingthe resultKennedyOfficer testified
rock, damagedshoulder and athe he suffered a bruisedbystruck

week, hadthumb noin his He wore a brace for a hisnerve arm.
while, the the trial he still did not havefor a and at time offeeling

with that hand.powerthumb orstrength grippingfull in his full
injuriesof hishe missed work for a week becauseHe testified that

We think this constitutestingledand that his arm still at times.
is substantial evidence fromserious and that therephysical injury

in recklessengagedwhich the could conclude thatjury appellant
risk of serious physical injuryconduct which created a substantial

person.to another

had entered aargumentfirst is that because heAppellant’s
arrest,resisting judgethe ofguiltyof in court toplea municipal

chargedismissthe circuit court erred in to the assault asrefusing
Ann. (1987).it violated the of Ark. Code 5-1-110provisions §

That section in as follows:pertinent partprovides

(a) When the conduct of a defendant maysame
offense,more theestablish the commission of than one

be for each offense. Hemay prosecuteddefendant such
however,not, be of more offensemay convicted than one if:

other, defined(1) One offense is included in the as in
section;(b) of this ....subsection

(b) A defendant be convicted of one offensemay
charged.included in another with which he is Anoffense

offense includedis so if:

(1) of lessIt is established the same or thanby proof
all the the ofelements to establish commission therequired
offense ....charged;

itAn is within another offense if isoffense included
byestablished of the or less than all the elementssameproof

to theestablish the commission of other offense. Seerequired
731,State, 726,Strawhacker v. 304 804 S.W.2d 720Ark.

(1991). An whenoffense is not a lesser included offenseof another
other,each of a fact which is not therequired required byproof

the elements different. Seebeingof the definitionsstatutory
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211,State, (1987);284 ThomasRhodes 293 Ark. 736 S.W.2dv.
593, ofState, 169 A(1983). comparison280 Ark. 660 S.W.2dv.

resisting arrest andof to establishrequiredthe elements proof
dissimilaritiesor first assault reveal theaggravated degree

crimes.between the

is when “know­Resisting personarrest committed a
bea known him to a law enforcementingly person byresists

arrest,” “usingmeans oreffectingofficer an and “resists”
that createsthreatening physicalto use force or other meansany

a substantial risk of to Ark. Codephysical injury any person.”
Thus,(1) 1991).Ann. (a) (2)5-54-103 to(Supp. prove appellant§

resisted arrest it was to when Officeronly necessary show that
toKennedy arrest knew thatattempted appellant, appellant

was aKennedy officerand that the arrestpolice appellant resisted
any means aby that created substantial risk of tophysical injury

the Toofficer. eitherprove aggravated or first assault thedegree
hadprosecution to show that engaged in conduct whichappellant

created “a substantial risk of or injury”death serious tophysical
another itbut was not to thatperson, required show the other

was aperson police officer. See Ark. Code Ann. 5-13-204 and§
(1987). hand,205 On the other toin order show that appellant

resisted arrest it was not to shownecessary conduct that created a
substantial risk of death of injuryserious as a substan­physical
tial risk of physical injury would sufficient.only be

The argues that theappellant line between the “serious
physical injury,” assault,torequired degreefirst andprove the

“resists,”in“physical injury,” the ofdefinition is “not clear.” We
disagree. Physical means the ofinjury impairment physical
condition or the infliction of substantial Ark. Code Ann. 5-­pain, §
1-102(14) (1987), but serious physical injury means the substan­
tial risk orof death protracted orimpairment disfigurement.
“Protracted” is defined in the DictionaryAmerican 997Heritage
(2d ed. 1982) time,as “to draw out or inlengthen prolonged.”
Appellant contends that Officer Kennedy sustained only physical
injury from the rock which hit him and not “serious” physical
injury. testified that theKennedy at time of trialappellant’s he
continued to thumb,suffer from inreduced his reducedstrength

andgrip intingling his arm. We think is evidenceamplethere to
show that the thethrowing of rock the dangercreated of “serious
physical injury.” So it the boltingwas and to kick theattempting
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resisting and it was thethe crime of arrestofficer that constituted
officer caused himhit the andof the rock whichthrowingact
assault.degreethe firstthat constitutedinjury

failingcourt inthe trial erred toarguesalso thatAppellant
init him doublecharge placeddismiss the assault because

8 Arkansasin of Article 2 Section of theviolationjeopardy
.“No . . shall be twicepersonthatprovidesConstitution which

this argumentin life or In ofliberty.” supportofput jeopardy
State, 44,v. 110 Ark. 160 S.W. 878Championcitesappellant

an in courtmayor’swhich that a conviction of offense(1913), held
in circuit There thebars a conviction for the same offense court.

said, andto of naturalcontrary justicecourt “It is principles
the the law to or carvehumanity, against multiplyand ofpolicy

criminal act.” 110 Ark. at 46.onlydifferent crimes out of one
in the case the actions forthat sameAppellant argues present

were outwhich he was of arrest used to carve aresistingconvicted
crime, assault,different toaggravated degree prosecuteor first

again.him

Corbin, U.S. _, 2084,In 110 109Grady v. 495 S.Ct.
548,L.Ed.2d the United States Court stated:(1990), Supreme

To is barreddetermine whether a subsequent prosecution
Clause,the a court first theby applyDouble mustJeopardy

States,Blockburger [Blockburgertraditional v. United
284 test(1932)]U.S. 299 test. If of that revealsapplication
that orstatutorythe offenses have identical elements that

other,isone a lesser included offenseof the then the inquiry
cease,must and the is barred.prosecutionsubsequent

2090;110 S.Ct. at L.Ed. from Green v.Quoting109 2d at 561.
184, 187,States, 221,S.Ct.United 355 U.S. 78 2 L.Ed.2d 199

the(1957), explained.Court

idea,“The inthat is atunderlying deeply ingrainedone
least the of is thatAnglo-American system jurisprudence,
the its and notpowerState with all resources should be

toallowed to make convict an individualrepeated attempts
offense,anfor him to embar-alleged thereby subjecting

rassment, to live inand ordeal and himexpense compelling
a state of and . . . .”continuing anxiety insecurity

2091;110 S.Ct. at 562. The concluded:109 L.Ed.2d at Court
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he Double Jeopardy any subsequent prose-Clause bars[T]
ancution in which to establish essentialgovernment,the

willchargedelement of an offense in that prosecution,
conduct that an for which theprove constitutes offense

defendant has This is not analready prosecuted.been
The“actual evidence” or “same evidence” test. critical

is the willwhat conduct State not theinquiry prove,
evidence the State will to that conduct.use prove

2093;110 S.Ct. at 109 L.Ed.2d at 564.

Thornton, 402,in State v. 306Recently, Ark. 815
S.W.2d (1991),386 our court discussed the v.supreme Grady

case stated:Corbin and

The Court (2)formulated a two topart inquiry
determine whether double bars ajeopardy prosecution.
First, the IfBlockburger test should be itapplied. reveals
that the offenses have identical statutory elements or that

other,one offense is a lesser included of theoffense then the
cease,mustinquiry and the issubsequent prosecution

barred. Id. at 2090. S.Ct. at If the subsequent[110 2090.]
prosecution is not barred under the first it shouldinquiry,
be subjected to the second the of theinquiry, “proof same
conduct” analysis. The ofholding the case concisely sets
out this second inquiry as follows: “We hold that the

if,Double Clause bars aJeopardy subsequent prosecution
to establish an essential element of an inchargedoffense
that theprosecution, government will conductprove that
constitutes an offense for which the defendant has already
been prosecuted.” Id.

306 Ark. at 405.

In case,the instant to prove the chargeassault the State was
required to thatprove hadappellant engaged inrecklessly
conduct that created a ofsubstantial risk death or serious

tophysical injury another None ofperson. those essential
elem'ents are elements of arrest.resisting prove resistingTo arrest
the State had to prove that aknew law officerappellant was

to arrestattempting him and he usingthat resisted the arrest by
orphysical force otherany means that created a substantial risk

of physical to theinjury officer. None of those essential require-
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Conse-degreeor first assault.aggravatedare elements ofments
not in double jeopardy.wasquently, appellant placed

Affirmed.

Jennings JJ.,Rogers, agree.and

WHITAKER v. STATE of ArkansasJohnny

825 S.W.2d 827CA CR 90-305

ArkansasCourt of ofAppeals
IIDivision

26, 1992FebruarydeliveredOpinion
3,Rehearing[Supplemental on Denial of JuneOpinion 1992.]
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Cook,Cook, II,P.A., forLloydby: appellant.Green & Don

Miller,Gen., Asst.Clint SeniorBryant, Att’y by:Winston
Gen., forAtt’y appellee.

Mayfield, was convicted inJudge.Melvin Appellant
Mountain Home Court of arrest and interfer-Municipal resisting

Court,ence a law On to Circuitwith enforcement officer. appeal
chargethe was with ofjoined felonythe terroristicappeal

threatening which of same wasarose out the episode. Appellant
tried a and of was toby jury charges.convicted all He sentenced
serve one in theyear DepartmentArkansas of Correction on the

$1,000.00conviction to offelony and a fine on each thepay of
misdemeanor convictions.

16,1989,On June Officer Jack theBurkhart of Cotter Police
Department investigated ofcomplaints partya loud at appel-
lant’s residence. his theUpon arrival officer heard profanity
coming from the and some voices said had andparty they a .22

goingwere to blow the officer away. The officer also heard them
here,”yelling “you’re on,afraid to come and “come we’reup

onwaiting you,” otherand comments line.along that The officer
eventually area,contacted other law enforcement officers in the
and it was decided that the best course of action was for Officer
Burkhart to go to appellant’s door and ask them to anddownquiet
cease disturbing the peace.

The officer residence,then theapproached back door of the
talkie,”with a “walkie and observed the Darrenappellant,

Moore, and Alan Collins run inside the back wooden screen door
and it.close The officer warned menthe were to tothey going have

him,stop cussing or he would arrest them for conductdisorderly
due to verbal abuse. The men continued and Alan thegaveCollins
officer “gooda tongue lashing”,verbal used vulgarvery language,
and the gettold officer offto the Atproperty. pointthat the officer
told conduct;Collins he was under arrest for disorderly Collins
turned kitchen;around and took off for the the officer theopened

him;back goscreen door to after and forradioed assistance.

As the officer inwalked the back door Darren Moore rushed
him and a scuffle ensued after which Moore was also forarrested
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conduct. The officer was then aware that Officerdisorderly
Magness was in the house to assist and that the wasappellant

a Officeswinging flashlight Magness’s Magnessat head. then
second,forpulled gun, swinginga a and theappellant stopped

other officers got injuredunder control. wasappellant Appellant
about the head and while Burkhart and wereMagness taking

to the continued toappellant hospital, appellant “cuss and
attention,threaten” the officers.After received medicalappellant

Office Burkhart took him to jailthe where misdemeanor charges
were filed and “bonded outappellant immediately.” Appellant
was withsubsequently charged threateningterroristic theby
prosecuting attorney.

firstAppellant’s argument on is thatappeal the trial court
erred in refusing grantto his motion for continuance made on

22, 1990, motion,March the morning of trial. In the appellant
alleged 28,he had made a for onrequest discovery December
1989; March;filed a motion to incompel discovery partial

20,1990;discovery information was transmitted on March but it
order;was and in noincomplete and that didparticular appellant

not 21,receive all the information until March 1990.

22, 1990,On March selection,immediately before thejury
trial court held an in-chambers hearing on motion.appellant’s At
the hearing, appellant’s stated that dueattorney to the condition
of the him,information transmitted to he was unable to interview
the court;witnesses from the trial in municipal that the prosecu-
tor had listed witnesses,a ofpossibility fourteen several of whom

wasappellant unaware of until the date of the hearing; that the
prosecutor failed to answer his as toquestion whether of theany
prospective convictions;witnesses had any criminal and that the

wouldprosecutor not answer as toany questions the certification
of the officers involved. Appellant said the prosecution had since

him;December 28 getto the information to but did getnot it to
him 21,until March through19 and the defense was thus at aput
disadvantage.

renewedAppellant his motion for continuance immediately
to trial.prior Appellant argued he had not yet received all the

information,discovery specifically information involving
whether the arresting officers had been certifiedproperly pursu-
ant to the existing law enforcement Onstandards. appeal,
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ignoredattorney repeatedtheargues prosecutingappellant
abilityand toto with thatcomply discovery appellant’srequests

was theimpaired bya defensemeaningful greatlystructure
lists,to obtain witness records of the officers’certifica-inability

witnesses,tion, vitalcriminal of and other matters.convictions
greathim was so that theargues prejudice againsttheAppellant

or other thegrant againstfailure to a continuance sanctions
the anrose to level of abuse of discretion.prosecution

A motion for continuance is addressed to the sound discre-
tion of trial and bethe his decision will not reversed absentjudge,
a clear of ofamounting justice.abuse discretion to a denial Butler

State, 380,v. 303 Ark. 797 (1990).S.W.2d 435

Ark. R. Crim. P. 17.1(a)(i) that theprovides prosecuting
disclose to defense onattorney counsel the namestimely request

and addresses of whom the intendspersons prosecuting attorney
to call as witnesses. The record shows that had the nameappellant
of every police officer who was at the aspresent incident of

Moreover,MarchMonday, 19. after the in-chambers onhearing
22,1990, 27,1990,March trialthe court reset the for Marchcase

stating:

witnesses,If we’re talking about if there’s witnesssome
here, I’ll be toglad address whether that witness will be
allowed to testify.

Well, goingwe’re to pick jurythe and we’retoday
going to this casetry next You’veTuesday. got yourall

andinformation now that gives you an additional fivedays.
To me this hascase been tried once in court and Imunicipal
just can’t thatimagine there’s nuances orany things here
at least that addresses the the chargesmerits of that’s
going to come as a tosurprise anybody.

Thus,, although denied,appellant’s motion was the courttrial
gave fiveappellant days from the denial of this motion until the

And,start of trial. as to that he wasappellant’s notcomplaint
made witnesses,aware of criminalany convictions of theany

22,record reveals that Marchon wasappellant awarealready
that ofone the witnesses had been convicted a prior felony,of and
there is innothing the record to show werethere witnessesany
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who had been convicted of a felony.

Regarding argument that he was notappellant’s provided
with information whether the officers wereregarding properly
certified, even if were not thatthey information would be of no

44 (3rd Session)to Act of 1989 Ex. amended Ark.help appellant.
1991)Code Ann. 12-9-108 to(Supp. that actions takenprovide§

law enforcement officerswhoby do not meet all the standards and
bequalifications shall not held invalid because of themerely

failure to meet the standards and qualifications.

Under the circumstances we cannot thesay trial court
abused its discretion in refusing grantto appellant’s for arequests
continuance.

thenAppellant argues the trial court erred in hisdenying
motion to dismiss the misdemeanor charges against him because
'he chargedwas by illegalan and was not properlydocument
before the document,court. Appellant argues chargingthe an
Arkansas Uniform Traffic Ticket and wasComplaint, entitled
“Complaint-Affidavit” and was set out in clear affidavit lan-
guage, but the for thespaces provided signature of the subscrib-
ing witness was left blank indicating the document was neither
sworn to nor subscribed before anyone. contends theAppellant
documents do not conform to the requirements for affidavits
(Ark. Code Ann. 16-45-102 and 103) and are therefore not§§
sufficient to charge with theappellant misdemeanors of which he
was accused.

But, appellant has cited us no authority a citationrequiring
to be in affidavit form. Ark. R. Crim. P. 5 sets forth the law
regarding citations. order,A “citation” means a written issued by
a law enforcement arrest,officer who is authorized to make an
requiring a person accused of violating the law to in aappear
designated governmentalcourt or office at a date andspecified
time. Ark. R. Crim. P. 5.1(a). Every (i)citation shall: be in
writing; (ii) signedbe by the officer itissuing with the oftitle his
office; (iii) state the date of issuance and the ormunicipality

issued;wherecounty (iv) the name ofspecify the accused and the
offense alleged; (v) time,designate a and court forplace, the

accused;appearance of the and (vi) aprovide for thespace
signature of the accused hisacknowledging topromise appear.
Ark. R. Crim. 5.3(a).P.
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complieddocumentschargingThe therecord reflects
agreeand wea cannotissuingwith for citationrequirementsthe

legally charged.was notappellant
beargues conviction shouldnextAppellant appellant’s

the arrests were notmakingbecause the officersreversed police
arrest;not a lawful andcertified and could have madeproperly

the these uncertifiedcharging signed bydocuments wereonly
(3rd Session)officers. that Act 44 of 1989 Ex.Appellant argues
and to12-9-108(a) attemptedwhich amended Ark. Code Ann. §

cure in factopost legislation.defects officer certification is ex
However, this argument againstwas decided ourappellant by

State, 90,court in Ridenhour v. 305 Ark. S.W.2dsupreme 805
639(1991), where heldthe court retroactive Act 44application of
did violatenot the Ex Post Facto of theClause United States or
the Arkansas Constitutions. We are bound that decision.by

Finally, arguesappellant the trial court erred in refusing to
dismiss the charges based theupon officer’swarrantless intoentry

residenceappellant’s to make a misdemeanor arrest. Appellant
argues the Fourth Amendment officers fromprohibits police

a inentering suspect’s home order ato make routine arrestfelony
warrant,without an arrest exigentunless circumstances are

York,present. Payton v. New 445 573 (1980).U.S.
However, isthere nothing Paytonin to thatsuggest a

person goshould free just because an officer enters his home
without an invitation and arrests him without a Inwarrant. State

Block,v. 671,270 Ark. 606 S.W.2d (1980)362 the court stated:
In the Payton thecase court heldmerely that evidence is
not admissible when it was byobtained an officer’sillegal
entry into a person’s home without an warrant.arrest
There was no limit that the shouldcharges be dismissed.
Quite the thecontrary, court specifically stated in Footnote

“The34: issue trial,is not whether a defendant must stand
because he must do so even if illegal.”the arrest is

270 Ark. at 672. Holcomb, 619,See also State v. 271 Ark. 609
S.W.2d 78 (1980) (an not,illegal arrest of a defendant perdoes
se, hispreclude prosecution).

For above,the reasons stated the convictionsappellant’s are
affirmed.

Jennings Rogers, JJ.,and agree.
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SUPPLEMENTAL OPINION ON DENIAL OF REHEARING
3,JUNE 1992

Cook,LloydDon for appellant.

Gen., Miller,Bryant,Winston ClintAtt’y by: Senior Asst.
Gen., forAtt’y appellee.

Mayfield, 26, 1992,Melvin Judge. On weFebruary
affirmed the misdemeanor convictions in this case. Aappellant’s

for has been filed inpetition rehearing which the case of Welch v.
Wisconsin, (1984),466 U.S. 740 is cited. Although that case was

brief,not cited in original the made in theappellant’s argument
forpetition rehearing is the same made in theargument original

brief. The argument was: “The trial court erred in torefusing
dismiss the misdemeanor basedcharges a officer’supon police
warrantless intoentry residence.” Theappellant’s original brief
stated that might“while it be argued that the motionproper

evidence, been,would have been to thesuppress that would have
essence,in the same motion as the one made at trial.”Appellant

Block, 671, 606We did not agree and cited State v. 270 Ark.
(1980), York,S.W.2d 362 which relied v.upon Payton New 445

U.S. 573 (1980), for its holding that while evidence obtained by
an officer’s illegal into aentry home without an arrestperson’s

admissible,warrant is not the defendant must stand trial even if
the arrest is illegal.

Wisconsin,The case of Welch v. cited in appellant’s petition
for rehearing, does not hold to InPayton. Welch thecontrary
United States Court reversed a decision theSupreme by Wiscon-
sin Supreme Court which held that an arrest in homepetitioner’s

“civil,without a warrant for a nonjailable traffic offense” was not
illegal as there were exigent circumstances thefor arrest. How-
ever, the issue in Welch involved a Wisconsin whichstatute
provided that a driver’s refusal to take a blood-alcohol test was
justified if his arrest was unlawful.

The case before us involvesan issue of whether misdemeanor
criminal charges should be dismissed because the arrest was
alleged to be illegal. No motion to evidence basedsuppress upon
the alleged illegal arrest was filed in this case. The motion here
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Thus,was to dismiss thesimply charges. under the ofauthority
Payton Block,v. New York and v. inState cited our original
opinion, we thatheld the trial court did innot err refusing to
dismiss the charges against the We think thatappellant. decision
was correct.

The forpetition isrehearing denied.
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Emmons,Wayne for appellant.

Gen.,Winston Bryant, Att’y Dudley,by; Gil Ass’t. Att’y
Gen., for appellee.

George Cracraft,K. Chief Judge. Deryl Bargery appeals
from his conviction of ofthe crime manslaughter. He contends
that the finding guilt evidence,of is not by thesupported and that
the trial court erred allowingin ofcertain statements the

to declaration,deceased be introduced as a dying and in excluding
testimony of toappellant as his of thepersonal knowledge violent
propensities of the victim. We find no error and affirm.

When a criminal appeal challenges the ofsufficiency
evidence,the we consider consideringthat issue before any

alleged State, 247,trial errors. See v.Harris 284 Ark. 681
S.W.2d 334 (1984). We view the evidence in the light most

tofavorable the State and will affirm if the arefindings supported
by State, 1,substantial v.evidence. Jones 20 Ark. 722App.

review,S.W.2d 871 (1987). In making this we not weighdo that
evidence favorable to againstthe State any conflicting evidence

State, 192,favorable to the accused. Westbrook v. 286 Ark. 691
S.W.2d 123 (1985).
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Davis,Here, twin,'deceased, his identicalthe Bruce and
friends,Davis, Sutter, and some theirparkedMarkBarry

filling accompa-in the lot of a station.parking Appellant,vehicles
Baser, onMilton also the lot. Some difficultiesby parkednied was

beganthese and Baser and Suttergroupsarose between two
fighting.

beganthat after and SutterCarolyn Maddox testified Baser
fight.in” the Davis knockedfighting, Barryappellant “jumped

hands,down, “brass off his andtook a of knucks”appellant pair
brother, not intaking any partthrew them to his who was the

vehicle,saw run to hisfight. appellantMaddox stated that she
hand, contactcome back with a in his and make withobjectshiny

side,her,Bruce to his andholdingBruce Davis. then walked over
had not beentestimony,to her Brucecollapsed. According

fightin he wasinvolved the when stabbed.

Davis theBarry leadingtestified to similar facts toup affray.
itbegan fighting,He stated that after Sutter and Baser appeared

inthat was to Baser.appellant jump help Barry,about to
therefore, hit in face. over to theappellant Barry walkingthe was

where hearea Baser and Sutter were when heardfighting,
Maddox that his brother been stabbed andCarolyn shout had

that she needed then took the to thehelp. hospital.victimThey
witnessesTwo other that heard admit thattheytestified appellant

he“thoughthe that medical exam-had stabbed someone.” The
wound,iner testified that died as the a stabBruce Davis result of

damagedwhich had lung.his heart and

Davis, deceased,Ronald hefather of the testified that went
to the he had been of the event andhospital after notifiedshortly
talked with his son. He stated that Bruce said that he had been
stabbed, scared,he was and I he“why, whydon’t know stabbed
me.” The court permitted testimony, objec-that over appellant’s
tion, a dyingas declaration. Several other witnesses testified that

had heard admit that hethey appellant had stabbed someone.
admitted butAppellant that he had stabbed the deceased stated

that had done so hehe out of fear that was about to be seriously
injured.

was theAppellant with the crime of murder in firstcharged
degree. guiltyThe returned a verdict of thejury finding appellant
lesser included Codemanslaughter.offense of Arkansas Anno-
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a(1987) that commits5-10-104(a) persontated provides§
if:manslaughter

under(1) causes the death of another personHe
murder,that be that he causesexceptcircumstances would

distur-death the of extreme emotionalthe under influence
bance for which there is reasonable excuse. The reasona-

view-bleness of excuse shall be determined from thethe
of a in defendant’s situation under thethepoint person

be;circumstances as he them tobelieves [or]

(3) He deathcauses the of anotherrecklessly
person.

A actsperson with to attendantrecklessly circumstancesrespect
or a result of conduct consciouslyhis when he adisregards
substantial and unjustifiable risk that the orcircumstances exist
the result will The beoccur. risk must of a nature and thatdegree
disregard thereof constitutes a fromgross deviation the standard
of care that a reasonable would inperson observe the actor’s
situation. Ark. 5-2-202(3)Code Ann. (1987).§

Here, admitted that had the andappellant he knife
inflicted the fatal The jurywound. was not to believe hisrequired

State, 335,defense of justification. v. 298McCaslin Ark. 767
evidence,S.W.2d 306 From(1989). our review of the cannotwe

conclude that the jury’s finding that causedappellant recklessly
the ofdeath Bruce Davis is not substantial evidence.supported by

Appellant next contends thethat trial court erred in admit-
ting dyingas a declaration the deceased’s testimonyfather’s as to
what the deceased said to him. The record reflects that Ronald
Davis, deceased,father of the arrived at the within ahospital
short said,time after the stabbing. He testified that his son “I was
stabbed and I don’t know I don’t know he stabbedwhy.... why
me.”

declaration,In toorder as a thequalify dying
statement must be made the declarant while hisby believing that
death is imminent and must concern the orcause circumstances
of his impending death. Ark. R. Evid. The court804(b)(2). trial
makes the preliminary determination of whether the evidence is
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rule, on review we will reverse thatunder this andadmissible
v.Thompsonis an abuse of discretion.only if theredetermination

193, The fact thatState, (1991).S.W.2d 249 the306 Ark. 813
a sense of imminent and inevitablewas ofpossesseddeclarant

words, butthe deceased’s mayneed not be shown by expressdeath
condition,fromdrawn his imminentbybe inferencessupplied

of impend-that indicate a sensedanger, and other circumstances
274,State, 17 (1984);v. Ark. S.W.2ding death. Boone 282 668

56,State, (1987).21 728 204 SeeBarker v. Ark. S.W.2dApp.
¶Evidence,Weinstein, 804(b)(2)[1]also 4 J. Weinstein’s

Trials Law 1442Wigmore,5 J. Evidence in at Common(1991); %
belief of1940).ed. It is the declarant’s in the nearness death(3d

statement,the not the swiftness with which thewhen he makes
ensues, E.which is most Seeactually Cleary,death important.

Evidence, (3d 1984).McCormick on 282 ed.§

evidence theThe here shows that deceased almostcollapsed
after he stabbed. to the medicalimmediately Accordingwas

examiner, the heart his Hisdamaged lung.wound his and father
arrived at the Memorial within ten minutesHospitalCrittenden

notified of He was hebeingof the incident. asked what observed
when he saw his son at that time and responded:

Well, there,A. and had athey laying they puthad him
tube in his the heside blood because wasdraining off

on I him andchoking his blood. asked what hehappened,
said, “I was stabbed and I don’t Then later onwhy.”know

said,he I’m so scared."“Daddy,

Q. Did he else?say anything

said, “Son,A. No. I I’myou’re going right. goingto be all
said,get youto to He I don’t know“Why?Memphis.” why

scared,he stabbed me.” He that he was andkept repeating
that’s about talk togotall I to him.
[Emphasis added.]

The Clinic indeceased was transferred to the Trauma
that he died His state­Memphis evening, and soon thereafter.

ments that he had and did know why clearlybeen stabbed not
referred to the cause death. Consideringand circumstances of his
the wound as the medicalseverity byobvious of the described

father, theexaminer and the deceased’s with victim’scoupled
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scared, we cannot conclude thatthat he wasstatementrepeated
admitting testimony.thisits discretion inthe trial court abused

ato abouttestifyThe refused to allow appellanttrial court
Georgebetween one of the Davis brothers andprior altercation

told,he bythat wasproffered testimonyCrumb. Appellant
Crumb, inof Crumb and one of the Davis twinsfighta between

theinjured. profferedwhich Crumb had been alsoAppellant
of Crumb. Crumb testified that on an after-testimony George

homicide,noon to the he was at thesome three months prior
Holiday Plaza lot when arose betweenparking difficultysome
him of didThey exchange anyand “one the Davis twins.” not
blows because someone reported coming.that the werepolice

left,Before they one of the Davis twins issued Crumb an
goinvitation to to the Girls’ and theClub settle it. Crumb and

twins went to the Girls’ Club where there was a fight. Crumb
fought twins,with and slightly injuredwas one of the Davisby
although neither Crumb nor was sure which one.appellant

The arguesState thisthat evidence was inadmissible
itbecause did not which of the Davisidentify twins had been

invitation,involved and that it was a fight whichby Crumb
regrets having accepted. Appellant argues that the proffered
evidence was relevant to his justification.defense of He correctly
points out that the defense of justification is conditioned aon
reasonable belief on the of the thatpart actor unlawful physical
force is about to be inflicted on him. He well-­relies on the
established rule that evidence of acts of werespecific violence that

atdirected a defendant or were within knowledgehis is admissi­
ble under Ark. 405(b)R. Evid. beingas of theprobative what
defendant reasonably believed at the time and thus relevant to his
plea justification. State,of 168, 639acre v. 277 Ark. S.W.2dHalf­

State,734 (1983); 156,Britt v. 7 Ark. 645 S.W.2d 699App.
(1983). We find no error in the trial court’s ruling.

Appellant testified in his own behalf that he had been struck
in the face stated,but did not know who hit He justhim. “They
started fighting and then gotI hit. I did not coming.”see it He
stated that when was hithe a second time he reached into his

knife, it,pocket, pulled out his and and heopened then stuck the
time,knife in the over him.person standing At that wasappellant

totally unaware of who had hit him. He was asked if he intended



124

deceased, andto kill the answered:
No, of me.sir, somebodyAll I did to offtry getI didn’t. was

wasI or itit was Bruce Davis stabbedI even knowdidn’t if
I didn’twho I to the station.got policeMark Sutter or until

or what. [Emphasishit me or who I stabbedknow who had
added.]

instance ofallegedtheknowledge priorofAppellant’s
for his fear for his ownviolence was not stated reasonappellant’s

In for priorat he struck fatal blow. ordersafety the time the
actorto be the issue of what theacts of violence relevant tospecific

believed, must be aware of thosereasonably only priorhe not
is theacts, be assailantpresentviolent but also aware that his

of theany knowledgewho committed them. Absentperson
assailant, tothe evidence not relevantprofferedof his wasidentity

the issue of his reasonable belief.
Affirmed.
Cooper Mayfield, JJ., agree.and

SHAVER v. STATE of ArkansasGary
CA CR 30090-346 826 S.W.2d

of ArkansasCourt ofAppeals
En Banc

11,delivered MarchOpinion 1992
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Wilson, Corum,Engstrom, Corum & Dudley Gary D.by;
for appellant.

Gen.,Winston Bryant, Att’y by: Pamela AsstRumpz, Att’y
Gen., for appellee.

Jennings,John E. Judge. This criminal case presents
questions in the law of evidence. ShaverGary was found byguilty
a injury Carroll Circuit ofCounty Court amanufacturing
controlled substance in violation of Ark. Code Ann. 5-64-401.§

7, 1990,On May he was bysentenced the tocourt four years
imprisonment. We find no reversible error and affirm.

At trial the State produced evidence to show that five
ofpatches marijuana were found ongrowing Mr. Shaver’s farm

in defense,rural Carroll County. In his own Shaver testified that
from 1986 to the date of hetrial had found onmarijuana his farm
on several occasions and had it toreported the each time.police

direct,On appellant testified:

Q Did everyou marijuanaplant any youron place?

No,A Sir.
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one of theseQ any years?Not

A Never.

This cross-examination followed:

Q you began growing marijuana?Was ‘86 the first year

A audible(No response.)

I aQ youasked question.

A That’s a trick answer.

Is the firstQ year you began growing marijuana?that

A I grown marijuana.have never

fact,Q As a matter in the someone stoleyearof 1986
your marijuana; is that correct?

A No.

it,Q You went around of didn’taccusing everyone you?

No,A sir. I didn’t.

Q You know theyou, you readywere to sheriff’srepeat
everalleged to the You don’t useprofanity jury yesterday.

doprofanity; you?

A Once in a while.

.Q Ever now and then?

A Yeah.

Q getWhen riledyou up?

A Yeah.

violent;Q getSometimes even isn’t that correct?you

A No. Not really.

then,Q Ever now and don’t you?

before,A I have been yeah.

fact,Q Asa matter of have riled andyou gotten up you
used forgot looking marijuanaand even violentprofanity

times;at isn’t that correct?
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A No.

Honor.Objection,MR. DAVIS: Your

grounds?THE WhatCOURT:

direct and it’s not aMR. DAVIS: This wasn’t covered on
Honor.cross-examination Yourproper point,

objectionThe court overruled the and the State then asked
if aMr. Shaver he had not had a confrontation with Mr. Whitely

1986,in in he of hisSeptember, Whitely stealingwhich accused
andmarijuana struck him. The State also asked if he had not

accused John Holt takingone in of 1986 of hisSeptember
marijuana. Shaver denied that either incident occurred. Subse-

rebuttal,on the calledquently, WhitelyState both and Holt who
testified, objection,without that didthe incidents occur.

argumentsThe on are theappeal that State’s cross-examina-
cross,tion was outside the scope of that the cross-examination

violated 608(b),Rule and that the of thecalling rebuttal
witnesses violated 608(b).Rule

objectionThe made raises firstadequately arguedthe issue
on appeal: whether the question was outside the of cross-­scope

However,examination. an objection must be made. Ark.timely
R. Evid. 103(a)(1); State, 830,v. 267 Ark. 593Gustafson

(1979).S.W.2d 187 Testimony that is merely cumulative cannot
constitute State, 503,reversible error. See Snell v. 290 Ark. 721
S.W.2d denied,628 (1986), cert. (1987).484 U.S. 872

Assuming for the sake of argument objectionthat the
was timely enough, we find no error in the court’s that theruling
question was within the ofscope cross-examination. The cross-­

latitude,examiner givenis wide in mattersparticularly relating
the State, 830,to witness’s v.credibility. 267 Ark. 593Gustafson

S.W.2d (1979).The187 judgetrial has considerable discretion in
determining State,the of cross-examination.scope Bennettv. 308

393,825 State,Ark. 141,S.W.2d 550 (1992); Wilsonv. 289 Ark.
Here,712 (1986).S.W.2d 654 the was relatedquestion logically

himself, i.e.,to matters raised on thebydirect defendant his
assertion that he marijuanahad never grown on his farm. We find

errorno in the court’s ruling.

alsoAppellant argues that the State’s cross-examination
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in608(b).violated Ark. R. Evid. That rule provides, pertinent
part:

witness, for theinstances of the conduct of aSpecific
his othercredibility,of orpurpose attacking supporting

609,than in Rule notmayconviction of crime as provided
however,be extrinsic evidence. in theproved by They may,

court,discretion of if of truthfulness orprobativethe
untruthfulness, be into on cross-examination ofinquired

(1)the witness his character for truthfulness orconcerning
untruthfulness, (2)or the character for truth-concerning
fulness or untruthfulness of another witness as to which

beingcharacter the witness cross-examined has testified.

The threshold is made raisesobjectionwhether thequestion
—608(b)the issue. In our view it does not the relatesobjection

only to the issue of the of cross-examination.proper scope

Even had the raise theobjection been sufficient to
issue, Here,608(b) no error was committed. the cross-examina­

tion related allegedto statements made the defendant whichby
would contradict his direct byThis istestimony. impeachment

Cullum, 512,contradiction. v.See Garst 291 Ark. 726 S.W.2d
State, 596,271 (1987); McDaniel v. 291 Ark. S.W.2d726 679

(1987); State, 177,McFadden v. 290 Ark. 717 S.W.2d 812
State,(1986); 135, (1991);Hill v. 33 Ark. 803 S.W.2d 935App.

State, 325,v. 2Spicer (1981).Ark. 621 S.W.2d 235 SeeApp.
Imwinkelried,also J.Edward Misconduct EvidenceUncharged

(1984); Moss,6:16 Frederick C. The Sweeping-Claims Excep­§
Evidence,tion thein Federal Rules Duke L. J. The1982 61.of

that, noted,procedure is so well established inas the court Garst
there is no express provision for it in the Uniform Rules of
Evidence, although it is authorized Ark. R. Evid.implicitly by
613. 608(b)Rule has no to the issue ofapplication impeachment

State, 177, 717by contradiction. McFadden v. 290 Ark. S.W.2d
State,(1986); 135,812 v.Hill 33 Ark. 803 S.W.2d 935App.

(1991); Gitchell,W. Dent a Course Charac­Charting Through
Evidence, Imwinkelried,ter 41 Ark. L. (1988);Rev. 585 supra.

403,We think that the better view is that Rule which thepermits
court to exclude relevant evidence if its value isprobative
substantially the of isout-weighed by danger unfair prejudice,

See, Benedetto,e.g.,applicable. United States v. 571 F.2d 1246
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Green, (9th Cir.648 F.2d 587(2nd 1978);Cir. United States v.
However,Gitchell,95; theMoss, at at 635.1981); supra supra

of thebroughtbe to the attentionspecificallyRule 403 issue must
218, 783State, 44 (1990).v. Ark. S.W.2dtrial court. Walker 301

that it to permitalso was errorcontendsAppellant
argument, again,and to on The isWhitely testifyHolt rebuttal.

no608(b). objectionthat this Ark. R. Evid. Becauseviolated
witnesses,to of the thetestimonywhatever was made the rebuttal
103(a)(1).issue is for Ark. R. Evid.not preserved appeal.

stated,For the reasons the of the circuit court isjudgment
affirmed.

Affirmed.
Mayfield, J., dissents.

J.,Rogers, not participating.
Mayfield,Melvin Judge, dissenting. agreeI cannot with

the indecision this case. is not somajority My disagreement much
with rules of law referred to the it isby majority as with the

thatapplication of law to the facts.
The majority quotes objectionthe made to a askedquestion

by the state on cross-examination of the but fails toappellant
thequote givenreason toby rightthe state its tosupport pursue

the line of thequestions upon which state was to embark.about
examination,On direct the had thatappellant testified on

two land;hadoccasions he found hismarijuana on thatgrowing
he officers;to lawreported this enforcement and that he did not

—plant or grow marijuana or any marijuanathis other on his
cross-examination,land. On the wasappellant asked:

fact,As a matter of have riled andyou gotten up you
used andprofanity even violent forgot looking marijuana

times;at isn’t that correct.
Counsel for objected this inappellant questionto and toresponse
the court’s of groundstheinquiry upon objectionwhich the was
based, counsel stated:

This wasn’t oncovered direct and not ait’s proper
cross-examination Yourpoint, Honor.
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The court the to “show me theprosecuting attorneythen asked
thenrelevance.” The prosecutor replied:

Honor,Yes, Your I intend to tie this line of testimony
— — to and otherdirectly Bobby Whitelyquestioning
individuals. I will establish that this individual has con-

them of hisyear accusing stealingfronted in the 1986folks
them,marijuana and in fact violent with Mr.got including

Whitely.

To this statement the trial judge replied:

I will overrule objection and I will admonish theyour
jury againonce that the statements from counsel are not

youevidence and should take into account the evidence
that’s the thebrought youto from witness stand and
exhibits.

The inprosecutor then went to which hedirectly questions
asked the if he had a confrontation with Mr. inappellant Whitely

1986; time;of if he did not strike Mr. at thatSeptember Whitely
and if he did him havingnot accuse of stolen appellant’s
marijuana. regardThe same kind of were asked with toquestions
James Allen and John Eddie Holt.

however,occurred;deniedAppellant that these events after
case,the rested his the state then called andappellant Whitely

rebuttal,Holt to the stand on and each of them testified that the
hadappellant stealing marijuanaaccused them of his and went

into great concerningdetail threats and acts of violencealleged
againstcommitted them the James Allen describedby appellant.

how the walked and hit himappellant simply anywithoutup
exchange of words. Allen he Whitely.said was a friend of

this was the reason forApparently, only appellant’s alleged
attack on Allen.

It should be noted allegedthat the threats and attacks took
place chargedthe which the wasmarijuana, appellantbefore
with The that thegrowing, argueswas discovered. appellant
“obvious of the state was to the “as apurpose” portray appellant

—mean, and,violent man who in thegrew marijuana past
therefore, he been and of thegrowermust have the caretaker
marijuana found his time Whileon at the of his arrest.”property

occurred,the itallegeddenies that these bad actsappellant prior
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did, in trial ofno theplaceif hadargued they theyalso that evenis
case; with orbattery,“was not chargedthatthis appellant

be andthis case should reversedandthreatening,”terroristic
he was charged.violation for whichtried on theappellant

did not a trial. Theagree problemI that have fairappellant
objectioncourt overruled appellant’swhen the trial thestarted

the was not covered on direct examinationthat askedquestion
611(b)was Ark. R. Evid.and not cross-examination.proper

should limited to the subjectthat “cross-examination beprovides
affectingmatter of the direct examination and matters the
objectof the did not to thecredibility Appellantwitness.”

asked on cross-examination as to whether someone hadquestions
1986,marijuanastolen inappellant’s or whether hadappellant

aroundgone “accusing everyone of it.” The toquestion which
appellant objected asked:

fact,As ofa matter you gottenhave riled andup used
gotand evenprofanity lookingviolent for marijuana at

times; isn’t that correct.

This was not the mattersubject of testified to onanything direct
examination. did hadAppellant testify that he never grown
marijuana, and he did not object to cross-examination on that

But thepoint. aboutquestion being usingriled up, andprofanity,
committing acts of violence while looking for his marijuana was
outside the of his directscope testimony.

addition,In the to not aquestion objected was cross-“proper
examination Ark. R.point.” Evid. 608(b) thatprovides “specific
instances of witness,the of aconduct for purposethe of attacking
or supporting his othercredibility, than conviction of crime as

609,inprovided Rule not bemay proved extrinsicby evidence.”
But in cross-examination,regard to 608(b)Rule as toprovides
“specific theinstances of conduct of a witness” that:

however,They may, court,in the discretion of the if
probative untruthfulness,of truthfulness or be inquired
into on cross-examination of (1)the witness concerning his

untruthfulness,character for truthfulness or (2)or con-
cerning the character for truthfulness or untruthfulness of
another as towitness whose thecharacter witness being

hascross-examined testified.
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608(b),As to Rule the Arkansas Court of said inAppeals
State, 63,v. 30 Ark.Urquhart 782 S.W.2dApp. (1990):591

rule,In this theinterpreting court hassupreme aadopted
three-fold test for (1) theadmissibility: question must be

faith;asked in good (2) the valueprobative must outweigh
effect;its prejudicial (3)and the conduct must relateprior

State,to the witness’s truthfulness. Mackey v. 279 Ark.
307, 651 S.W.2d 82(1983). The latter ofprong the test has
been totaken mean a lack of ratherveracity than dishon­

inesty general. State, 1,McKinnon v. 287 Ark. 695
(1985); State,S.W.2d 826 203,Rhodes v. 276 Ark. 634
(1982).S.W.2d 107

30 Ark. at 66.App. Carrying a pistol into a courtroom is not
ofprobative whether the witness is truthful or not. Richmond v.

State, 498, 505,302 Ark. 791 S.W.2d (1990).691 Embezzle-
ment is not ofprobative untruthfulness and therefore cannot be

about oninquired cross-examination under Rule 608(b). Stiz v.
State, 126,23 Ark. 743 S.W.2dApp. (1988).18 And I do not
think that whether appellant was riled usedup, orprofanity,
committed acts of violence is probative of whether he is truthful

Thus,or not. under Rule 608(b), it was error to overrule the
objection to the question asked on cross-examination of
appellant.

Although the question asked on cross-examination violated
the cross-examination provisions contained in both Rule 611(b)
and 608(b),Rule the inmajority opinion this case holds the
question was underproper what is called “impeachment by
contradiction.” One case cited for that isproposition v.Spicer
State, 2 325,Ark. 621App. There,S.W.2d 235 (1981). the
appellant testified on direct that he had never been previously
involved in transaction,a drug and we held it was not error to ask
on cross as to whether he had been of such aguilty crime on a
certain date. State,We cited 385, 390, 242Montaque v. 219 Ark.
S.W.2d (1951),697 for authority and quoted the following
language from that opinion:

Counsel for the State had a right to question onappellant
arrests,cross-examination as to circumstances,inprior the

in an effort to show that he had not answeredtruthfully the
above questions propounded by his own counsel on direct
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examination.

although MontaqueWe said in was decidedthatSpicer
Evidence, the same result wasto the Uniform Rules ofprior

in which have the same evidence rule asreached federal courts
However, that a608(b).our Rule we also out limitationpointed

broughton to a matter out directrightthe cross-examine about by
inis found evidence Rule 403 which allows the court to exclude

factors,is,if its amongevidence value other substan-probative
the ofoutweighed by unfair or thetially danger prejudice

Moreover,2misleading of the Ark. at 331-32. saidjury. weApp.
the court also a faith on of“may require good showing the part

State, 278,as insuggestedcounsel” v. 267 Ark. 590Gustafson
State,(1979), 190,S.W.2d 853 and v. 1 Ark. 614Harper App.

S.W.2d 237 (1981).

State,The cites v.majority opinion McFadden 290 Ark.
177, 717S. 812(1986),W.2d as I noauthority. have withproblem
that case or other cases like it. It relies on Arkansas whichcases

character,hold that a giving directparty, by goodevidence of
the dooropens to rebuttal evidence bad Itshowing character.

cites authority fire,”which refers to as “fightingthis fire with and
case,cites a United States CourtSupreme Walder v. United

States, 347 U.S. 62 (1954), as an theof ofexample application
that rule.

However, State,McFadden as did v.Spicer notes asupra,
limitation on ofthe use evidence of other to “fightcrimes fire with
fire.” State, 535,The case of Price v. 268 Ark. 597 S.W.2d 598

is(1990), cited for this limitation. That case held “it isthat
formandatory” the trial alsojudge to review the objections to

such evidence under evidentiarythe standards Ruleprescribed by
403. That rule provides that evidence bemay excluded if its
probative value is outweighed thesubstantially by danger of

issues,unfair prejudice, confusion of the or misleading the jury,
or by time,ofconsideration undue delay, waste of or needless
presentation of cumulative evidence.

So, case,in the instant ismy view that the trial court should
have sustained the objection made by to the cross-appellant
examination question set out in andthis the majority opinion.
Evidence that the had claimed to theappellant own marijuana
previously admissible,on hisgrowing land would clearly be under
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the theory advanced in the majority and also underopinion Ark.
intent,404(b) (asR. Evid. of orproof plan, But theknowledge).

made theruling by court allowed evidence of bad acts and
violations of the law to also come in. Once the questions were
allowed on cross-examination “the fat was in the fire” and the
matter was out of control. did not haveAppellant objectto to the
rebuttal evidence after rulingthe made on objectionthe to the

onquestion cross-examination. See E. Cleary, McCormick on
Evidence, (3rd52 at 132 1984) (mosted. courts hold that one is§
entitled to assume the judge will continue to make the same ruling
and the objection Indeed,need not be repeated). it is probable
that it would have hurt cause inappellant’s the minds of the jury
to have objected again.

Had the court sustained the objection to the cross-examina-
tion thequestion, evidence of bad acts and unlawful conduct
could not have been revealed to the jury until the evidence was
offered on rebuttal. At that time appellant would have been

torequired object to each hequestion thought and theimproper
court could have controlled the matter.

I would reverse and remand so that can beappellant tried on
the violations charged and onnot the uncharged bad conduct with
which most of the evidence in this case was concerned.
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Danielson,W.Elizabeth was convictedJudge. Appellant
substance,in ofa bench trial of a controlleddelivery crack

cocaine, isfleeing.and He contends that there no substantial
support deliveryevidence to the conviction because the state

failed to that he sold useable of Weprove a amount cocaine.
affirm.

A narcotics detective with the Little PoliceRock Depart-
22, 1990,ment that ontestified sheMay gave appellant forty

dollars for whitetwo rock substances presented asappellant
5, 1990,cocaine. The detective further testified that on June she

made two fromseparate purchases both timesappellant,
whitepurchasing a rock substance she was to betold cocaine.

Dawson,Nick a drug chemist with the Arkansas State
Crime Laboratory, testified thethat evidence obtained from the
detective’s 22May purchase tested for cocaine. Hepositive stated

amount,that the two rocks were a measurable 159weighing
miligrams, and that based his trainingon and aexperience as
chemist, he believed the cocaine was a useable amount. Gene

lab,Bangs, another chemist with the state crime testified that he
5, 1990,examined evidence obtained from the detective’s June

purchases and found that each rock-like substance tested positive
base,for amount,cocaine each was a measurable the first

83weighing milligrams and second milligrams,the 68 and that
based on traininghis and he aexperience, believed each was
useable Inamount. aresponse question duringto cross-examina-
tion, Bangs thatstated since he is not a he couldpharmacologist,
not thetestify as to effect amountthat of cocaine would have on
the human body.

When the ofsufficiency challengedthe evidence is on appeal,
we review the evidence in the most to thelight favorable appellee,
and affirm if there is toany substantial evidence thesupport

State,verdict. v. 156,Brown 35 814Ark. S.W.2dApp. 918
(1991). Substantial evidence is evidence that ofis sufficient force
and will,character itthat with reasonable and material certainty
and other,precision, a conclusion onecompel forcingor theway
or inducing the mind to beyond a orpass conjecture.suspicion

State, 174,Traylor v. 304 Ark. 801 267 (1990).S.W.2d
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State, 315,contends that Harbison v. 302 Ark.Appellant
in(1990), drug790 S.W.2d 146 that the state allrequires prove

cases that the amount of the controlled substance seized is a
useable amount. further contends that since theAppellant
chemists are not were not topharmacologists they qualified give

amount,an as to whether or not there was a useable andopinion
thus it was error for the trial court to allow their on thistestimony
issue.

toContrary appellant’s position, Harbison does not
that therequire state that a useableprove amount of a controlled

substance was delivered in order to sustain a conviction for
delivery. Useable amount is a factor to be considered where the
accused is charged with of apossession controlled substance. See
Harbison, 315; State, 70,302 Ark. v.Conley 308 Ark. 821
S.W.2d 783 (1992). Since the case at bar deals with of adelivery

substance,controlled it was not for thenecessary state to prove
that sold theappellant detective a useable amount. See Hattison

State, 128, 819v. 36 Ark. App. Further,S.W.2d (1991).298 Ark.
Code Ann. 5-64-40l(a)(l)(i) 1991)(Supp. provides that one§
who delivers a controlled substance which aggregateby weight,
including dilutents,adulterants or is less than 28 grams is guilty
of a felony and sets forth the applicable Thispenalty. statute
strongly suggests that ofdelivery any amount of a controlled
substance is criminal. This court has affirmed convictions where a
lesser amount of cocaine than that at issue was seized. See Terrell

State,v. 185,35 Ark. 818App. S.W.2d 579 (1991); v.Buckley
State, 7,36 Ark. 816App. S.W.2d 894 (1991).

As to the chemists’ whether atestimony, witness may
give expert reststestimony withlargely the sound discretion of
the trial court and that decision will not be reversed absent an

Terrell,abuse of discretion. 35 Ark. 185. IfApp. some reasonable
basis exists from which it can be said the witness has ofknowledge
the subject beyond that of ofpersons ordinary knowledge, his

istestimony Terrell,admissible. Id. In this court theapproved
testimony of a narcotics officer and a state crime laboratory
chemist that 10 milligrams of crack cocaine was a useable
amount. In us,the case before the twoconsidering chemists’
experience in the examination substances,of controlled it was not
an abuse of discretion for the trial court to allow the chemists to

as totestify whether there was a useable amount of crack cocaine.
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Affirmed.

Jennings Rogers, JJ.,and agree.

Bruce SLOAN v. SERVICE,VOLUNTARY AMBULANCE
Benton andCounty, Fred S. James & Co.

CA 91-123 826 S.W.2d 296

Court of Appeals of Arkansas
Division II

11,Opinion delivered March 1992
8,[Rehearing denied April 1992.]
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Jay N. Tolley, for appellant.

A.Stephen Geigle, for Ambulanceappellee Voluntary
Service.

Firm, Nebben,Bassett Law Curtis L.by: for Bentonappellee
County.

Mayfield,Melvin Judge. This is an from a decisionappeal
of the Workers’ Compensation Commission which held that
appellant was not entitled to benefits under the Arkansas Work-
ers’ Act.Compensation We affirm.

In 1985 the Benton QuorumCounty Court established the
Northeast Benton County Emergency Medical Service District
(hereinafter EMSD) to provide medicalemergency services to
the residents of Benton County. AmbulanceVoluntary Service
(hereinafter VAS) was hired to provide the required medical
services. Sloan,Appellant, Bruce worked as a volunteer emer-
gency medical technician for VAS. It is undisputed that he had no
regular hours and received no hispay; regular, full-time wasjob
with the USDA inspecting meat.

15, 1987,On May VAS held a fund-raiser at which its
employees played the volunteer fire indepartment aemployees
volleyball match. During one of the games appellant received an

toinjury his ankle and was unable to return to work with the
USDA until the following He filedJanuary. this claim for
workers’ compensation benefits seeking medical expenses, tem-

totalporary disability, permanent partial and attor-disability
neys’ fees. The claim was controverted in its entirety.

Although the administrative law heldjudge that appellant
VAS,was an ofemployee he also held that VAS was a not-for-
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andprofit corporation was therefore from underexempt liability
the workers’ law the set Ark.by out incompensation exception

Ann. l-9-102(3)(A)(iii) (1987),Code 1 main-“Institutions§
andtained as charities.” He also thatoperated wholly public held

both VAS and Benton were from the Workers’County exempt
—Act under CodeCompensation Ark. Ann. 21-13-101 21-§§

(1987), government13-111 “State and local didvolunteers.” He
not address claim that in the ofappellant’s case an uninsured
subcontractor, contractor,the which con-primary appellant
tended was wasBenton liable. The fullCounty, Commission
affirmed and the decision ofadopted judge.the law

On appeal arguesfirst thatappellant the Commission erred
in finding that VAS was exempt from the themandates of
Arkansas Workers’ Act under Ark. Ann.Compensation Code

ll-9-102(3)(A)(iii). That instatute provides pertinent part:§

(3) “Employment” means:

(A) Every onemployment carried in the instate
(3)which three or more employees are regularly employed

by the business,same in theemployer course of except:

(iii) Institutions maintained and operated
aswholly public charities.

In affirming the decision of the judge,law the Commission relied
theupon criteria set out in Marion Ass’n v.Hospital 15Lanphier,

14,Ark. App. 688 S.W.2d 322 (1985), where we said:

In its decision holding that was not withinappellant
the toexception inemployment contained Ark. Ann.Stat.
§81-1302(c)(1) Ark. Code Ann. 11-9-102(1987)],[now §
the Commission listed the factorsfollowing it believed
should be followed in determining whether or not a
particular hospital is an institution “maintained oper-and
ated as” awholly public charity:

(1) Do the articles of theincorporation provide that
'of thepurpose is charitable inhospital nature?
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the privatemaintained forIs the(2) corporation
officers orofadvantage organizers,itsorgain, profit

or indirectly?either directlyowners

have or does itDoes the stock(3) capitalhospital
or makingdividends adistributingforprovisionshave

profit?

derive from andpublicDoes the its funds(4) hospital
able toas those who are pay?as wellprivate charity

maintainingDo all toward the(5) go hospi-‘profits’
enlarging charity?tal and and itsextending

Is(6) the to all who are nothospital pecuniarilyopen
able?

(7) Are those who are payunable to receivedpatients
into the charge,without without discrimina-hospital

race,on andtion account of creed or color are they
the as able togiven same care those who are pay?

Is the(8) from the of bothhospital exempt payment
andstate federal taxes?

15 Ark. at 16.App.

VAppellant concedes that the articles of of ASincorporation
state that it is a corporation, but contends that “thenot-for-profit
fact that an it is in beentity says given‘charitable nature’ should

weightlittle if no by a court.” thenreviewing arguesAppellant
that VAS tofails meet factor number four it doesbecause not
derive all its funds from On thatprivateandpublic charity. point

that,there was evidence to the ordinance which createdpursuant
the Northeast Benton ServiceCounty Emergency Medical Dis-
trict, $15.00VAS was a onpartially byfunded assessment the

district,personal of each in andproperty household the a 10%
ifpenalty was assessed household failed to EMSDany the feepay

when due. admits that VAS derives of its fundsAppellant some
However,from voluntary contributions and fund events.raising

$15.00he contends that because eachof the fee house-charged
hold in the which not derivecounty, voluntary,is not VAS does all
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of or charity. arguesits funds from alsopublic private Appellant
fails tothat VAS meet factor number seven because those people

$15.00who unable toare the assessment are 10%pay penalized
and are ‘giventhus “not the same care as those who areclearly

”pay.’able to

In VAS outreply, that in the Marion casepoints Hospital
the court’s reliance was such as theprimary factorsupon

from state and federal taxes itshospital’s exemption and opera-
tion noneso that of the were toprofits distributed the incorpora-
tors officersor but were funneled back into maintaining the

and its VAShospital enlarging also to thecharity. points
Commission’s decision which stated:

VAS is a nonprofit corporation under the laws of
charitable,Arkansas organizedand is exclusively for

religious, educational and scientific The articlespurposes.
dissolution,of incorporation that in the event of allprovide

of VAS is toproperty be distributed forexclusively
charitable topurposes worthy nonprofit organizations.

donations,VAS events,derives its funds from raisingfund
$15.00a assessment from each withinhousehold the

district,medicalemergency services and forpayments
services rendered. isactually VAS fromexempt liability
for state and federal taxes. All income or is usedprofit

costs, maintenance,forexclusively paymentthe of and the
enlargement of its charity. providesVAS its services to
anyone within or without the emergency medical services
district, race, creed,regardless of color or toability pay.

facts,Based on these we find that VAS is immune from
liability for claimant’s under Ark.injury Code Ann. §11-
9-102(3)(A) (iii).

We do thinknot the fees to VAS EMSDpaid by
prevents, law,as a matter of VAS from being an institution
maintained and operated as“wholly” publica under thecharity

decision;Marion Hospital and it is our conclusion that there is
substantial evidence to support the facts found by the Commis­
sion and its decision that VAS was from underexempt liability
the workers’ lawcompensation of the providedbecause exception
by Ark. Code Ann. 11-9-102(3)(A)(iii) (1987).§

Appellant’s argumentsecond heis that is entitled to compen-
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the subcontractor-primetoCountysation from Benton pursuant
statute, is that the Commissionhis third argumentcontractor and

this argument.erred not consideringin

Code ll-9-402(a) (1987) provides:Ark. Ann. §

to secureWhere a subcontractor fails compensation
shall bethe the contractorrequired by chapter, prime
of theliable for to thecompensation employees

subcontractor.

claims in thisBenton is the contractorAppellant County prime
case it County Emergencybecause created the Northeast Benton
Service District and each within the districtassessed household
$15.00 and the was hiredyeara VAS is subcontractor because it
by Benton to the medical services.County Appellantprovide
argues that if we find falls within confinesappelleethat VAS the
of the and thecharity exemption, then Bentonpublic County

Inc., carrier,Fred &S. James its insurance should beCompany,
theliable as contractor. He thatprime argues to hold otherwise

would be tocontrary argument,In of thispublic policy. support
630,reliesappellant on Hobbs-Western v. 209 Ark.Craig,Co.

192 (1946),S.W.2d 116 where the Arkansas CourtSupreme
held:

In onSchneider Perma-Compensation,Workmen’s
edition, II, 176,nent Text commentingVolume in onpage

the provisionssubcontractor in Compensa-the Workmen’s
states,tion Laws of the various this is stated:

“The legislative ofapparent purpose constituting
the contractor is toprincipal statutorya employer

act;ofprevent evasion the the ofto protect employees
whosubcontractors are not tofinancially responsible;

insurance;induce all to or to make theemployers carry
ofprincipal guarantorcontractor a the personal injury

.obligations of the subcontractor. . .”

209 atArk. 636. argues judgethat because the lawAppellant
found that the existed betweenemployee-employer relationship
the and itappellant and cannot “beappellee seriouslyVAS

that ofdisputed appellant’s injury arose out and in the course of
that it to showemployment relationship,” onlyis then necessary
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that appellee Benton was theCounty prime contractor and
VASappellee was the subcontractor.

In the first agreewe do not withplace, appellant’s
assertion that it cannot “be seriously thatdisputed appellant’s
injury arose out of and in the course of that employment

The admitted herelationship.” appellant was an volun­unpaid
teer and had no regular hours during which he was on call to the
VAS. He testified that before his injury he had been on only three
calls, since,had been on none and that his at andpresence

inparticipation the volleyball game was purely In hisvoluntary.
opinion, which was affirmed Commission,and theadopted by the
administrative law judge stated:

claimant failed to prove theby greater weight of[T]he
credible evidence that he was in the course of his employ-
ment at the time that he was injured and that his injuries
arose out of his employment. Being present at and partici-

inpating a fund raising event is not the same beingas
required to be present and to in aparticipate fund raising
event.

Since appellant did not appeal this of thefinding Commission it
could be regarded as of thedispositive However,case. on the
merits of the prime issue,contractor-subcontractor we look to

Simmons,v.Bailey 193,6 Ark. App. 639 S.W.2d 526 (1982),
where the court said:

The Supreme Court in Hollingsworth & Rockwood
Evans,Ins. v. 387,255 Ark. 500 S.W.2d 382 (1973)

recognized the distinction between a subcontractor and an
independent contractor:

is, course,There of a considerable difference
between a subcontractor and and independent con-
tractor. In Black’s Law aDictionary subcontractor is
defined as:

“One who takes portion of a contract from principal
***contractor or another subcontractor. One who

has contract,entered into a orexpress implied, for the
performance of an act with the whoperson has already
contracted for its performance.”
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Dev., Co.,Wood 166In v. PackanackGaydos
a182, 184, definedJerseythe New CourtpageA.2d at

case ascompensationin a workmen’ssubcontractor
follows:

into“A subcontractor isone who enters a contract with
the of work which suchpersona for performance

to Inhas contracted otherperson already perform.
words, is out’ to otherssubcontracting ‘farmingmerely
all or of work contracted to be thepart performed by
original contractor.”

6 Ark. at 196. of aThe v. Simmons affirmedApp. holding Bailey
infinding of the Commission that the that case were notappellees

boundcontractually any personto third in connection with the
work donebeing by appellants.

case,In the instant Benton County maintains that VAS was
anot subcontractor because CountyBenton had no contractual

obligation provideto ambulance service its Itto residents. points
to the ordinance as evidence that it was under no contractual
obligation to furnish theambulance services to residents of the
district. The ordinance which established the medicalemergency
services district inprovides part:

WHEREAS, Ark. Stat. 82-3411 states that the§
Quorum Court of any county, of tenupon petition percent
(10 %) of the electors of the county any designated areaor
of the county, may, by systemordinance establish a to
provide emergency medical services to the residents of
Benton County.

THEREFORE,NOW be it Quorumenacted theby
Benton,ofCourt the ofCounty State of Arkansas.

I.ARTICLE ESTABLISHMENT. There is
—establishedhereby pursuant to Ark. Stat. 82-3410§

82-3420 an medical service district knownemergency as§
Northeast Benton MedicalCounty Emergency Service
District.
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ARTICLE IX. AND EFFEC-REFERENDUM
TIVE DATE. This Ordinance shall not be in effect
until ofby majoritya the voters in theapproved qualified

17-4003,EMSD at an election inas set forth Ark. Stat. §
and Ark. Stat. 17-4011.§

We think it is that the citizensundisputed factually
of the northeast of Benton assessed a taxportion County against
themselves in order to secure ambulancedependable emergency
service, and the served as a conduitcounty only to collect the tax

Therefore,and turn it over to VAS on an as-needed basis. we
agreecannot with that theappellant’s argument subcontractor-­

Thus,contractor statute isprime involved in this case. itfactually
was not fornecessary the Commission to discuss that ofpart

argument whichappellant’s was based on this statute.

Finally, argues that the fullappellant Commission erred in
finding that are from theappellees exempt of therequirements
workers’ lawcompensation to “State andpertaining Local

However,Government Volunteers.” we need not discuss this
point because we have held that is not entitledappellant to
compensation for other reasons which we have discussed.

Affirmed.

Jennings Rogers, JJ.,and agree.

Kevin SKIVER v. STATE of Arkansas

CA CR 91-148 826 S.W.2d 309

Court of ofAppeals Arkansas
Division II

18,deliveredOpinion March 1992
8,[Rehearing Aprildenied 1992.]



147

Carter,Christopher O’Hara for appellant.

Gen.,Winston Bryant, Att’y Dudley,Gil Asst.by; Att’y
Gen., for appellee.

George Cracraft,K. Chief Judge. Kevin Skiver appeals
from his conviction at a jury trial the rape,of crime of for which he
was sentenced as a habitual offender term yearsto a of intwenty
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contends thatof Correction. He thethe Arkansas Department
conviction, thethe that trialis to supportevidence insufficient

that trial court erred inrecusing,in not and thejudge erred
to as to the effect thetestifywitnessallowing complainingthe

had her. We affirm.uponrape

review, court viewsthe evidence in the lightOn thisappellate
will conviction if isto and affirm the itmost favorable the State

ifis substantial it issubstantial evidence. Evidencebysupported
mindscompelforce and character to reasonable toof sufficient

conjecture.orbeyond suspicionreach a conclusion and pass
509,State, (1991).804 S.W.2d 346 InWilliams v. 304 Ark.

issue, tothat evidence favorable thedeciding weighthis we do not
theevidence favorable to accused.against any conflictingState

192,State, Ark. 692 123 (1985).Westbrook v. 286 S.W.2d

engagesA if he in sexual intercourse orcommitsperson rape
another forcibleperson by compul­deviate sexual withactivity

5-14-103(a)(1) “Forcible com­(1987).sion. Ark. Code Ann. §
threat,or a or ofimplied,means forcepulsion” physical express

death or to or of Ark.physical injury kidnapping any person.
means5-14-101(2) (1987). “PhysicalCode Ann. force” any§

State,restraint, or confinement. West v. 290 Ark.bodily impact,
329, S.W.2d (1986).719 684

The victim that her to take fidmappellanttestified asked
he hergavehome from a friend’s house. She testified that false

information as to to take to his destination and causedthe route
her to drive down a road. He the from thepulled keysdead-end

in with him.ignition engageand asked her to sexual intercourse
refused,When she her the arms and tograbbed by attemptedhe

her off. She stated that waspull pants appellant pulling large
head, hittingamounts of hair her and she was andfrom that

stated,in an free herself. “He didscratching him effort to She not
me, force, hair, anduse a on he hadweapon only physical pulled

I fight againarm and Then tried to him andmy squeezed my arm.
fought again.then I and or two and I Igave took a breath thenup

wholefought the time.”

engagedid not indoes not contend that heAppellant
victim, wassexual intercourse the but that there noargueswith

Our courts noted that forcibleof forcible haveproof compulsion.
force, aswhich is defined bodilyincludescompulsion physical
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State,restraint, v. Thesupra.or confinement. Westimpact,
had foughtrestrained her and shevictim testified that appellant

isThe of witnessesperiod. credibilityhim the entirethroughout
determine, is that a rapefor to and it well establishedthe jury

andvictim’s need not be corroborated constitutetestimony may
State, 375,of the crime. Jackson v.substantial evidence 290 Ark.

State, 150,(1986); Lackey520 S.W.2d 282 v. 283 Ark. 671
record,of(1984).S.W.2d 757 From our review the we cannot

conclude that the that injury’s finding engaged sexualappellant
intercourse with the victim forcible isby notcompulsion sup-
ported substantial evidence.by

After the victim the she was taken to the localreported rape,
where a kit.” Thehospital “rapeattendants kitprepared rape

consists of evidence taken from the victim’sphysical body and her
clothing, as well aas written “Sexual Assault Medical Form”

information,which includes medical history, examination and a
statement from the victim describing the assault. The kit isrape

aprepared toby specific procedure, according accompanying
instructions. When it is sealed and labeled.completed,

Appellant argues that introduction of the kit wasrape
error itbecause amounted to an investigative report byprepared
or governmentfor the and offered by government,the and
therefore did not fall under the public record to theexception
hearsay rule. See Ark. 803(1) (iv).R. Evid. doWe not address this
argument because it was not for our review. Atpreserved the time

admitted,the evidence was there was some discussion between
the court and counsel as to whether the kit had beenrape
admitted in a previous trial which had in hungresulted a andjury
mistrial. After it was determined that it had been admitted at the

trial, stated,first defense counsel “I themade same specific
objection kit,about the report. The rest of the items in I havethe
no problem with.’’’’ added.) was(Emphasis objectionThere no at

totrial the kit,admission of the physical evidence incontained the
and the of itspropriety admission will not be theconsidered for
first time on The “Sexualappeal. (theAssault Medical Form”

to)“report” evidence,referred notwas admitted into and it need
not be discussed.

after theShortly victim thereported wasrape, appellant
time,taken into At thatcustody. gavehe a voluntary, taped
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statement, that heIn his he admittedstatement to the officers.
it hadthe victim but insisted thathad in intercourse withengaged
madeAppellanther and at her invitation.been with consent

he had sexual relations with theto the fact that hadreference
occasions, which had been inat least one ofvictim a number ofon

other men had been theher home. He also stated thatown
shethat at one time “booted”of her sexual favors andrecipients

withman in the marital homeher out and moved anotherhusband
ato take test.polygraphher. He also stated his refusal

ithearingthe of the jury,In a side-bar conference outside
pretrial maywas the of statementtape appellant’smentioned that

juryof in the trial of thepriorhave been in the theplayed presence
case. The court stated:

here,of the I will have had anyou mayOne note allthings
was an in theagreement, agreementand thereapparently

concerned,case, as the mybut far as Court’sprevious
the of is that aunderstanding tapedof rules evidence

defendant, will notobjection,statement theby uponmade
It’s a hearsaybe admissible evidence. I don’t know.

statement, and I know that it fallspatently hearsay, don’t
ofany hearsayinto the rule.exception

witness,trial, heLater in the when was called as athe officer
that him he had sexualappellanttestified admitted to that had

with had been herbyintercourse the but stated that itvictim
The toobjectionconsent. court sustained the State’s appellant’s

time,therequest jury.to entire for the At thatplay tape appellant
admitted that the was not withtestimonyofficer’s inconsistent

the that ofappellant’s statement on but insisted sincetape, part
introduced, he rightthat conversation been had a to intro-had

duce the entire under Ark. R. Evid. 106. The trial court ruledtape
that because of of óf arules introduction evidenceprohibiting

arape victim’s sexual and a defendant’s refusal to takehistory
test, those would be inadmissible. courtpolygraph portions The

stated:

You have interview what will allow youthe and the Court
interview,to do is is of the thatspecific you maythere a part

this, said,ask him if defendant said or the defendantthe
that, based the But the Court’s not togoingon transcript.

in the of are noallow rankest of matters therehearsay [sic]
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anyin the world are admissible under other circum-way
Now, Webb, wishMr. do to make it clearyoustances.
this witness?through

On does not that the recordedappeal, appellant argue
statement should been contendshave admitted. thatAppellant

trial,the trial in the beforejudge, by indicating early any
State,theobjection that he would not allow theby taped

statement to be to the lost inplayed jury, objectivityhis the case
and, therefore, had a to recuse himself as trialduty judge.

First,We find no merit in this contention. this issue was not
rule,inraised at trial. ourany way Under well-settled this court

notdoes consider issues raised thefor first time on Kitchenappeal.
State, 1,v. Ark. (1980).271 607 S.W.2d 345 while weSecondly,

may agree with that isappellant it for a trial toimproper judge
trial,needlessly inject himself into the the judge is not themerely

trial,achairman of who must remain mute until a callsparty
him for aupon ruling; instead he has some for theresponsibility

ofproper conduct the trial and achievement of id.justice. See

it isAlthough a safer forpractice a court to defer
action on admission of evidence until a proper objection is made

theby excluded',inparty havinginterested it the court is not
bound to andhear determine the case on Inimproper evidence.
the exercise itsof discretion to regulatecontrol and the ofconduct

trial, motion,the the court on ownmay, its orexclude strike
evidence which is wholly incompetent or anyinadmissible for

evenpurpose, though objectionno is made to such 88evidence.
Trials,C.J.S. (1955);156 see also v.American§ Workmen

Ledden, 902,196 Ark. 120 (1938).S.W.2d 346 theIt is
ofresponsibility the trial tojudge maintain an appropriate

balance in performancethe of rolehis of and a clearimpartiality,
transgression of the proper bounds must be demonstrated before

appellatean justifiedcourt is in reversing judgmenta because the
judgetrial injected himself into the trial. American v.Workmen

Ledden, State,v.supra; Kitchen We find nosupra. such trans­
gression here.

Rule of106 the Arkansas Rules of isEvidence directed
toward preventing a that bemisleading impression may created
by taking a statement out of right putcontext. The to in the
remainder of a statement as of the case ispart opponent’s subject
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Weinstein,J.of See 1general relevancy.to the principles
not designedThe rule is(1991).Evidence 106Weinstein’s § [02]

Here,Id.should be excluded.admissible thatsomethingto make
his to dispel anydid the of statementtapenot offerappellant

Hecreated the officer’smisleading by testimony.impressions
hisof case.solely amplifyingoffered it for the purposes

victim, asked whetherDuring the examination of the she was
to effect her. Over appel-the had have an onattack continued

tothe her thatrelevancy objection, permitted testifylant’s court
of thenightmares,had that she was fearful of repetitionshe had

act, dark.and afraid to out aftergoviolent she was

this was not relevantcontends thatAppellant testimony
any having anyto issue. evidence means evidenceRelevantany

fact is ofto make the existence of thattendency any consequence
or lessprobable probableto the determination of the action more

than it would be without the evidence. Ark. R. Evid. 401. The
of as under rule is a matteradmission evidence relevant this

the court and will not be reversedwithin the discretion of trial
State, 339,Ark. S.W.2d 717absent abuse. Jones v. 277 641

(1982). testified that had consensual sex. TheAppellant they
andlong-continuedtestified it was the of violentvictim that result

of her and was at leastrepulsionEvidence fearcompulsion.
State, 314,783that 301 Ark.Segerstrom v.relevant to issue. See

457, 620State, 273 S.W.2d(1990);S.W.2d 847 Fountain v. Ark.
We the its(1981).936 cannot conclude that trial court abused

indiscretion this instance.

arguesfurther that even if the evidence wasAppellant
admissible,relevant and the court erred in not thatholdingtrial

outweighedits itsprobative by prejudicialvalue was substantially
objectioneffect. We do not address this as no such wasargument

State,made in the v.Segerstromtrial court. supra.

Affirmed.

Cooper Mayfield, JJ.,and agree.
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Gen., appellee.for

Danielson, RobertJudge. The appellant,Elizabeth W.
manufacturing marijuana,a ofby jurywas convictedStandridge,

of Correc-in the Arkansaseight Departmentsentenced to years
court intion, $20,000. He that the trial erredcontendsand fined

atto trial and that therecertain evidence be admittedallowing
Wehis affirm.to conviction.supportwas insufficient evidence

1989,23, Sheriffs Depart-theAugust Logan CountyOn
of their eradicationdrugsearch as partment conducted an aerial

of 93 mari-marijuana consistinga patchand locatedprogram
The waseight marijuana patchten feet injuana height.toplants
heavy undergrowth alongof extremelyin a remote arealocated

River, half mile west of the six milethe Arkansas a to aquarter
in the Forest.area of Paris Nationalrecreation northeast

to follow amarijuana, pathTo reach the the officers had
brush, on hands and knees.crawlingsometimes theirbeneath the

the that had been out forWhen the officers reached area cleared
the a located in the underbrushmarijuana, saw small tentthey

marijuana. theyInside the tent found aabout six feet from the
twobag, drinkingan threepackage plastic cups,ofsleeping open

foundand a book. An ice chest was alsometal cups, paperback
ice, beer, drinks,fresh soft and lunch meat. An officerfilled with

testified that had been in the site had been therecampwhoever
before officers arrived.shortly the

afingerprintA with the state crime labexpert compared
fouron of the with the offingerprintsthumb oneprint cups

individuals, one was identifiedStandridge. expertof whom The
on and that theStandridge’s thumb the concludedprint cup

could have to else.belonged anyonenotthumbprint

erred notStandridge byfirst contends that the trial court
to insufficientgranting his motion for directed verdict due

challenge to theevidence. A motion for a directed verdict is a
and, review, weof the evidence on determinesufficiency appellate

Prince v.whether the verdict is substantial evidence.supported by
State, 692, or(1991).Ark. S.W.2d 46 Whether direct304 805
circumstantial, must sufficient forcesubstantial evidence be of

andthat it conclusion with reasonable materialcompels a
pass beyondId. It force or induce the mind tocertainty. must
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State, 150,v. 34 Ark.suspicion conjecture. App.mere or Smith
(1991). deciding806 In there is substantialS.W.2d 391 whether

verdict, into the the evidence is reviewed theevidence support
Prince,light most to the 304 Ark. 692.favorable appellee.

has finger­The Arkansas Court held thatSupreme
can constitute evidence that sufficient to sustain aprints is

State, 479,conviction. v. 286Howard Ark. 695 S.W.2d 375
477,State,(1985); Ebsen v. 249 S.W.2d 548 In(1970).Ark. 459

bar,the atcase was found on a insideStandridge’s fingerprint cup
the fewjust awaytent located a feet from a well-tended
marijuana The found thepatch. marijuanatrial court that since
was discovered ain remote area that was difficultvery extremely

reach,to it was toreasonable conclude that who had beenanyone
there was there for the growing marijuana.of Inspecific purpose
ruling that was enoughthere evidence to link toStandridge the
offense, the trial court stated anyonethat at the tentappearing
would have to know was marijuanathere a of apatch growing just

it,few feet from and it is a visit to the crime scene wouldunlikely
accidental, fortuitous,be or coincidental. findWe there is

sufficient evidence to affirm jurythe verdict.

nextStandridge contends that it was error for the court to
hisdeny motion to allegesHe that thesuppress. search of the tent

and seizure of the fromcup within violated his Fourth Amend-
ment rights because the wassearch conducted without a warrant
and none of the toexceptions the search warrant requirements are
applicable in this Standridgecase. did not make any claim of

Therefore,orownership ofpossession the tent. he failed to
establish why he should have an inexpectation of theprivacy
search of the tent. He had no standing to the search aschallenge

State, 230,unconstitutional. Fernandez v. 303 Ark. 795 S.W.2d
52 (1990).

The remote,tent was located on land afederal in very
isolated area designatedthat was not for public orcamping
recreational use. A landtrespasser subjecton federal who is to

ejectmentimmediate has no standing to invoke the exclusionary
rule of the Fourth Amendment for the of incriminat­suppression
ing Ruckman,evidence. See U.S. v. 806 F.2d 1471 (10th Cir.
1986). A who istrespasser on the haswrongfully nopremises
expectation of that would a ofprivacy claim a violation ofjustify
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case,the thisId. Given facts ofrights.Fourth Amendment
in theofexpectation privacydid not have a reasonableStandridge

seized, Fourthand cannot claimaccordinglytent or the items
265,State,v. 10 Ark. App.See IzzardAmendment protection.

(1984).S.W.2d663 192

of a rulingof review on trial courtOur standard appeal
willis that court make an indepen­on a motion to thissuppress

ason of the circumstancestotalitydent determination based the
of a searchto whether evidence obtained means warrantlessby

finding will not be setshould be and the trial court’ssuppressed,
128,Villines, Ark.aside unless is erroneous. States. 304clearlyit

has discre­(1990). judge801 S.W.2d the trialAdditionally,29
will not betion in issues and his decisiondeciding evidentiary

v.reversed on he his discretion. Boothunless has abusedappeal
115, 761State, (1989).26 607 From the factsArk. S.W.2dApp.

above,and listed we find no error in the trialstated the cases
Standridge’scourt’s to suppress.denial of motion

Affirmed.

Jennings, Mayfield, JJ.,Cooper, and dissent.

Cooper, IJames R. I becauseJudge, dissenting. dissent
the thestrongly that evidence is sufficient todisagree support

conviction, couldThe sole shred of evidence whichappellant’s
onemarijuanathe field isarguably appellantconnect the to

that,a trialthumbprint plastic cup. judgeon The reasoned
area1,because the was in a it was thatmarijuana unlikelyremote

a would be there and that the tent was so closeperson accidently,
marijuanato the field that the tent site would have toanyone at

basis,about marijuana judge■know the field. On this the trial
reasoned was to link tothat there sufficient evidence the appellant

offense, inmajority reasoningthe and the has thisadopted
because,affirming disagree myI inthe conviction.appellant’s

view, thethis assumes atanalysis that the appellant’s presence
established,tent has thatsite an is unwarrantedassumptionbeen

theby evidence.

1 marijuana patch one-quarterThe was mile from a area on thelocated recreation
mayagree althoughArkansas River. I that “remote” area it havewould not this was a

been difficult to it.walk to
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hisThe is circumstantial evidence offingerprintappellant’s
mayat tent circumstantial evidenceAlthoughthe site.presence

to where evidenceguilt,be sufficient establish circumstantial
byalone is relied the circumstances relied the Stateupon, upon

be so and as to to acogent guiltmust connected show moral
and must exclude other reasonablecertainty, every hypothesis

State, 953,the of v. 601guiltthan the accused. Green 269 Ark.
bar,(Ark. 1980).S.W.2d 279 In the at thecase State’sApp.

that,fingerprint testified several items from theexpert although
obtained,tent site testedwere and other were he didfingerprints

findnot the appellant’s on item of evidencefingerprints any
except the clear alsoplastic cup. He stated that he had no idea
where or when the touched the he could haveappellant cup;

time,touched it anyat in thepoint anywhere in world. Given that
an entire site,ofpackage clear was seized theplastic cups at tent
and that isthere considerable confusion in the record concerning
precisely where the plastic cup bearing the appellant’s fingerprint

site,was found within the tent it seems completely thatplausible
the appellant’s couldfingerprint have been onplaced the cup
when the ofpackage cups beingwas used elsewhere. There are
several reasonable thathypotheses account for the appellant’s
fingerprint on the other thecup than theappellant’s atpresence

site,tent none of which are excluded the other evidence thisby in
Further,case. not one witness testified that wasthere otherany

evidence showing that the had been at theappellant tent.

In State,Holloway 69,v. 11 Ark. 666 S.W.2d 410App.
(1984), the wasappellant convicted of committedburglary by
entering a residence. There was evidence that a kitchen window

broken,had been that there glasswas the“everywhere” inside
kitchen, and that a television set was missing. Mr. Holloway’s
fingerprint was found a ofpiece glasson broken located outside
the house and underdirectly the kitchen window. We reversed the

conviction,appellant’s reasoning that the evidence was insuffi-
cient to show that Mr. everHolloway entered the house or

set,touched the television and that such a befinding could arrived
at on those facts toonly by resorting andsupposition conjecture.
Holloway, 11 Ark. Likewise,70-72. there is in theApp. nothing

atcase bar to show that the everappellant manufactured
marijuana except for a single as the infingerprint, was case

Moreover,Holloway, supra. piece glass Holloway,the of in
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charged thanto the crimedirectlywas much more relatedsupra,
was inthe foundfingerprintis on whichcup appellant’sthe plastic

producetobar. that the State has failedthe case at I submit
was ever theappellantto show that the atsubstantial evidence

tent site.

weak,at tent sitethe evidence the the isappellantIf placing
of marijuanathe him with the manufactureconnectingevidence

State, 753, 574Ark. S.W.2d 656is In v. 264nonexistent. Pollard
manufacturingof(1978), marijuanathe was convictedappellant

An testified thataccompliceon an island in the River.Mississippi
island. Besidesgrowing marijuanawas of on theguiltyPollard

that four fields ofthe there was evidenceaccomplice’s testimony,
island, had been on thewere on the that Pollardmarijuana found

island,thethree-wheeler was onisland that Pollard’sfrequently,
at of a field ofedgethat tracks were seen thethree-wheeler

inthat had blood mealmarijuana, purchased Memphis,Pollard
blood onand the testified that Pollard used the mealaccomplice

the wasAlthoughto ward off animals. theremarijuana plants
inmarijuanamore evidence Pollard’s connection withshowing

hisgeneral, the Court held that convictionSupremeArkansas
was reversed. Thenot substantial evidence andsupported by

is to the case atreasoning particularlyPollard Court’s applicable
bar:

somethingthere is of thatevidenceCertainly, plenty
However,have been on of a nature.may going suspicious

case, wewe law facts in askjustwhen the to the thisapply
evidence, thethe where is aside from accom-question, the

that or cultivated thistestimony, plantedPollardplice’s
Therefore,there.marijuana simplyon the island? It is not

we reverse of thejudgmenthave no alternative but to the
trial court.

State,Pollard Ark. 756.v. 264 at

I think it noted there was relative abundanceshould be that a
evidence,of thetestimony, toincluding eyewitness place appel-

thelant the River island wherein Pollard on Mississippi
bar,the the onlywas cultivated. In case atmarijuana being

singleisevidence the at the tent site aplacing appellant
on which State’s testified couldexpertthe thefingerprint cup,

However, which should nothave been made theanywhere. point
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that,the inin Pollard to case at bar iscomparingbe overlooked
Pollard, testified that Mr. Pollard cultivated thean accomplice

the was the notedmarijuana; issue not whether other evidence
conviction,above was sufficient to sustain a but was instead

whether tothat evidence was sufficient connect Mr.merely
asPollard with the offense so to corroborate the accomplice’s

Pollard,Court,Given that our in heldtestimony. Supreme supra,
that the relative of inabundance circumstantial evidence that
case was insufficient even to corroborate the testi-accomplice’s
mony, how could the in the case barsingle at befingerprint
sufficient a manufacturing marijuana?to sustain conviction for

Nor should it be thought that the Pollard case was an
A State,aberration. similar result v.obtained in Harris 284 Ark.

247, 681 S.W.2d (1984).334 The in Harris wereappellants
charged with amanufacturing controlled substance after police

containingseized a van as well asmethamphetamine, chemicals
and inused the ofequipment drug.manufacture that Evidence
showed that an vehicleexpired registration in the appellant’s

van,name was found thein which had been found in a self-storage
addition,rental unit. In one or two Mr.fingerprints of Harris were

found on two Court,different articles in the van. The Supreme
Pollard,quoting held that the wassupra, evidence insufficient to

show thethat appellants in Harris had inbeen involved the
manufacturing process. The convictions were reversed and dis-

State,missed. Harris v. supra.

The total lack of proof that the was involved in theappellant
manufacturing isprocess even more theglaring in case at bar.
The State toappears argue that fingerprintthe shows the

tent,wasappellant at the and that his location at the tent is
sufficient to show that he was involved in manufacturing the

This, however,marijuana. conviction,is not a sufficient basis for a
because, it is not enough to show merelythat the knewappellant
about the marijuana. None of the items seized from the tent site
were connected withfunctionally marijuana.the manufacture of
Due process therequires prosecution to a reasona-prove beyond
ble doubt essential elementevery charged.of the crime Ward v.
Lockhart, bar,841 (8th 1988).F.2d 844 Cir. In the case at there
is not one scintilla of connectingevidence the to theappellant
manufacturing of Imarijuana.the would and thisreverse dismiss
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I dissent.2case and therefore

Jennings Mayfield, JJ., in this dissent.joinand

Arkansasv. STATE ofJACKSONJessie

826 S.W.2d 307CR CR 91-154

of ArkansasCourt of Appeals
Division II

18, 1992delivered MarchOpinion

Defender,Jr., B.Thomasby:William R. PublicSimpson,
Defender,III, for appellant.Devine PublicDeputy

Vines,Gen., A. Asst.ElizabethBryant, Att’y by:Winston
Gen., forAtt’y appellee.

Jackson,Rogers, wasJessieJudge.Judith The appellant,
The trialtheft ofrobbery property.with andcharged aggravated

fact, andappellant guiltyas the finder of foundjudge, sitting
ofof in theyears Departmentsentenced him to a term twenty

reversal,count, Forconcurrently.to runCorrection on each
asthe was notproperty proventhat ofargues ownershipappellant

information, wasthe evidenceand therefore thatalleged in the
Wefor theft of property.insufficient to his convictionsupport

disagree and affirm.

2 suppressionway dispose theI the case I have not discussedBecause of the would of
issue, disagree majority’s disposition on that issue.I with thebut do not
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evidence, theof the we viewreviewingIn the sufficiency
and ifin the most to the affirmlightevidence favorable appellee,

v.there is substantial evidence to the conviction. Bookersupport
State, 94, (1990).32 854 SubstantialArk. 796 S.W.2dApp.

willis of force and character that itevidence evidence sufficient
a the without toconclusion one or other resortcompel way

State, 509,or v. Ark. 804speculation conjecture. Williams 304
(1991).S.W.2d 346

A commits theft if orperson knowinglyof he takesproperty
exercises unauthorized control over the of anotherproperty

with theperson of the owner thereof. Ark.purpose depriving
1991).Code Ann. 5-36-103 (Supp.§

trial, 19,1990,At BaggettMichael testified that on heApril
was in his van to outattempting of a lot onto thepull parking
street when he saw a box.appellant carrying stereo andBaggett

inappellant engaged stereo,conversation the andconcerning
Baggett indicated hethat was not interested goingin to appel-
lant’s apartment to look at a whichstereo was for sale. Appellant

the boxopened he was carrying, out a andpulled demandedgun,
Baggett’s wallet. Baggett said hethat showed heappellant that
had $310some and thatmoney, gavehe him the which wasvisible
because he did want wallet,not toappellant take the entire which

1,100.$contained an additional He testified all of the moneythat
belonged to his but heemployer, that was it.responsible for

Appellant State, 1,cites Fletcher v. 97 Ark. 132 S.W. 918
(1910), and argues that the evidence is toinsufficient hissupport
conviction for theft of because it notproperty was thatproven
Baggett was the Fletcher,owner of the taken. In wasproperty it

that,held in an indictment for larceny, an ofallegation ownership
must be proven alleged.as The information charging appellant
with theft of property alleged that the belonged toproperty
Baggett.

“Property of another isperson” defined as in“any property
which any . .person . has a orpossessory proprietary interest.”
Ark. Code Ann. 5-36-101(7) 1991).(Supp. It is wholly§

if,immaterial who taken,owns the stolen at the time it isproperty
it theis in possession and under the control of another whoperson

owner;is toalleged be the possession and control in such a case
State,constitutes special 856,Hoover v.ownership. 262 Ark. 562
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1038,State, Ark. 278 S.W. 45v. 169(1978);S.W.2d 55 Harrell
whicha entitlesspecial ownershipIt has been held that(1925).

the isof and control over propertyone to exclusive possession
State,Hoover v.an ofallegation ownership.sufficient to support

Esmond, 168, (1918).204 S.W. 210v. 135 Ark.Statesupra;

evidence to athere is substantial supportWe think
interest in thehad afinding Baggett possessorythat Michael

State, 368,v. 297 Ark.Phillipstaken Seemoney by appellant,
that his and control over(1988), possession761 933 andS.W.2d

Therefore, we mustownership.the constitutedproperty special
affirm.

Affirmed.

C.J., Jennings, J.,Cracraft, agree.and

Charles KELLOGG v. STATE of Arkansas

CA CR 827 S.W.2d 16690-291

Court of of ArkansasAppeals
Division II

18,delivered March 1992Opinion
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Firm, P.A.,The Strother Strother,Judith C.by; for
appellant.

Gen.,Bryant,Winston /.Att’y by: Brent Standridge, Asst.
Gen.,Att’y for appellee.
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Rogers, Kellogg,The CharlesJudge. appellant,Judith.
two counts of of adeliveryin a trial ofjurywas convicted

asubstance, deliveryand one count of ofmarijuana,controlled
substance, fiveHe was sentenced to terms ofcocaine.controlled

ofinvolving the deliveryfor each of the convictionsyears
in for theto twenty years prisonand was sentencedmarijuana,

cocaine; were ordered to be servedall sentencesdelivery of
for the reversal of hisadvances six issuesconsecutively. Appellant

error, weaccordinglyWe find no reversible andconvictions.
affirm.

issue, contends that the trial courtAs his third appellant
of cocaine becausechargeerred in not the ofdismissing delivery

the failed to that a “useable amount” ofprosecution prove
first,this issue as whencocaine was delivered. We must discuss

evidence,the thechallengethere is a to the ofsufficiency appellate
State,court is under the decision in Harris v. 284 Ark.required

247, (1984),681 S.W.2d 334 to review that topoint prior
other of trial error. When theconsidering allegations sufficiency

of the evidence is at issue on we review the evidence in theappeal,
light most favorable to the and affirm if there isappellee, any

State,substantial evidence to the verdict. Brown v. 35support
156, (1991).Ark. 814 S.W.2d 918 Substantial evidence isApp.

will,evidence that is of sufficient force and character that it with
reasonable a conclusion one or the othercertainty, compel way

State,without to and v.resorting speculation conjecture. Alford
179,33 Ark. (1991).804 S.W.2d 370App.

trial,At Combs identified himself as a informantTroy paid
who had been in with the Arkansas Stateworking cooperation
Police and the Baxter Sheriffs He testifiedCounty Department.

9, 1990,that appellant Januarycame to his on andapartment
offered arrange marijuana. duringto a sale of Combs said that
this conversation informed him that there was also aappellant
gram of he mightcocaine for sale. Mr. Combs thatpretended
have a friend who would be interested in the cocaine asbuying
well the marijuana,as and Combs alerted the Baxterprivately

Sheriffs from a AfterCounty Department telephone upstairs.
call,this Combs told that he had to leave tophone appellant go get

the from his friend. sheriffsmoney Combs then went to the office
where he was and was with agiven money bodyequipped

there,While Combs atmicrophone. telephoned appellant
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that a half-ounce ofdiscussedtheyandapartmentCombs’
$90 the of cocaine wouldgramand thatwould costmarijuana

and gave appellant$120. his apartmentCombs returned tocost
$210. about an hour later with theleft and returnedAppellant
marijuana and cocaine.

further that thisduring exchange appellantCombs testified
marijuanahim more would be available in several days,told that

$35 a ofand that it would cost for an ounce. Combsonly quarter
12,hisrelated that came to onappellant apartment January

1990, and that a was he wouldarranged whereby purchasedeal
$140.an ounce of from for with themarijuana As firstappellant

transaction, the sheriffs buy moneyfurnished thedepartment
againand Combs was fitted with a camemicrophone. Appellant

to Combs’ and received the andapartment money, leftappellant
and returned sometime later marijuana.with the

In ofsupport argumenthis that the evidence is insufficient to
sustain cocaine,the conviction for the delivery of reliesappellant

Dawson,on the oftestimony Nick a withchemist the state crime
lab. He testified gramthat the purported of cocaine submitted to
him for analysis .583actually weighed grams, and that it tested
positive for cocaine and lidocaine. He adescribed lidocaine as

substance,non-controlled and said that it is commonly used by
persons selling as a cutting agentcocaine to lessen the ofpurity
cocaine so cross-examination,as to theincrease seller’s profit. On
Dawson stated that he did not analyze the tosample determine
the respective said,ofpercentages cocaine and lidocaine. He
however, itthat would require at least ten milligrams of cocaine to
test positive in each of the three screening tests he performed, and
a lesser amount for the mass thinspectrometry and layer
chromatography hetests also Onconducted. the basis of this
testimony, appellant contends that the failed toprosecution prove
that a useable State,amount was delivered. He v.cites Harbison

315,302 Ark. 790 S.W.2d (1990),146 as authority for his
position.

State,In v.Harbison supra, our court heldsupreme
that possession of a controlled substance be ofmust a measurable
or useable amount to constitute a violation of Ark. Code Ann. 5-­§
64-401. The court reasoned that legislation criminalizing the
possession of controlled substances was ataimed usepreventing
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substances, thatand then concludedtraffickingand of prohibited
or less than useable amount does notthe of a tracepossession

Harbison, however,those Unlikepurposes.contribute to either of
substance,the of a controlledinvolving deliverythis is a case

actual, constructive, or attemptedwhich is defined as “the
to another of a controlled substance(1)transfer from one person

exchangeor counterfeit substance in for or ofmoney anything
value, is an Ark. Codeagency relationship.”whether or not there

We held the useable(f) (1987).Ann. 5-64-101 have that§
amount standard announced in Harbison has no toapplication

State, 135, 825v. Ark.delivery.cases of 37 S.W.2dGregory App.
(1992).269

Harbison,In the court was influenced decisions fromby
Moreno,jurisdictions.other One of those decisions was State v.

116, (1962),92 Ariz. 374 P.2d 872 where the Arizona court held
that a useable amount of a controlled substance must be found in

case,order to the of Inconstitute offense apossession. subsequent
however, rejectedthe Arizona Court the thatSupreme argument
the state must that a useable amount was sold in aprove
conviction for the sale of a narcotic Thedrug. court said:

is without merit. The ofAppellant’s position charge
crimes,of a narcotic as in other apossession drug, requires

union of andact intent. As a matter of law the intent
necessary to establish the crime of is notpossession present
when the amount is so be beingminute as to ofincapable

use,to even it be identified asapplied any though might
narcotics chemicalby But where the crimeanalysis.
charged is the sale of a narcotic the intent isdrug, required
established the ofby transfer amount whenany accompa-
nying circumstances indicate an intent to sell.

Ballesteros, 262,State v. (1966)100Ariz. (citation413 P.2d 739
Cortez, 214,omitted). See also State v. 101 Ariz. 418 P.2d 370

State,(1966). Accord v. 480Reyes (Tex.S.W.2d 373 Crim. App.
Case,1972); 2d,v.People 270 Cal. 76 Cal. 111App. Rptr.

(1969).

Harbison,In the court was with the offense ofconcerned
andpossession the lack of criminal when the evidenceculpability

reveals infinitesimalonly amounts of a controlled substance. On
hand,the other in is one of thetrafficking illegal substances
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court in decision.recognized the itsby supremecondemned evils
was here sold of cocainequantityThere evidence that aappellant

$120. toin for This constitutes substantial evidenceexchange
ofconviction for the a controlledappellant’s deliverysustain

Harbison,with the and rationale ofholdingsubstance. Consistent
it was not incumbent the state in these circumstances toupon

evidence of a useable amount.produce

theAppellant argues failingalso that trial court erred in to
exercise discretion in his be served consecu­ordering sentences to

He onargumentbases this a handwritten notation foundtively.
states,on judgmentthe and commitment order which “sentence

run consecutivelyto because these are verdictsseparate jury[sic]
sentences,indicating desire for andjury’s courtseparate [the]

State, 879, 606itdeems appropriate.” Citing Acklin v. 270 Ark.
S.W.2d 594 (1980), State,and our in 14Wing v.decision Ark.

190, (1985),686 S.W.2d 452App. argues that thisappellant
notation indicates that the didtrial court not exercise discretion in
imposing consecutive sentences. We disagree.

The decision as to whether aremultiple sentences to
be served concurrently or leftis to the soundconsecutively

ofdiscretion the trial andjudge the exercise of that willdiscretion
not be altered on unless it isappeal shown to have beenclearly

State, 36, 660abused. Patton v. 281 Ark. S.W.2d 939 In(1983).
State,Acklin v. thesupra, court found the exercise ofsupreme

that discretion beto whenlacking judgethe trial imposed
consecutive sentences either ofbecause his view that the defend­
ant asked defense,had for a jury trial without a or itbecause was
the judge’strial standard to orderpractice consecutive sentences.

State,In Wingv. we reversed andsupra, remanded for resentenc­
ing when the judge’strial comments indicated that he had
imposed consecutive sentences based on ofhis theperception
jury’s intention and his declaration that he rarely deviated from
the jury’s case,wishes. In thatremanding we noted supremethe
court’s statement in Acklin that the choice between concurrent
and consecutive sentences with the judge,lies trial jury,not the
and saidwe that trialthe shouldjudge make it clear that is his orit
her discretion being exercised when entering sentences. We
believe the judge case,trial made this clear in this as he
specifically stated that he it“deemed forappropriate” appellant’s
sentences to be consecutively.served This is indicativemanifestly
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discretion, the ofof an exercise of and does not reflect application
adherence to the intention ofrigid perceivedan inflexible rule or

the We find no abuse of discretion in the trial court’sjury.
decision.

arguesnext that it was error for the trial court toAppellant
six,four and whichhave allowed the admission of state exhibits

drug arguesare of the transactions. He also thattape recordings
the erred in to review aallowing jurytrial court the transcription

listeningof exhibit six while to the It is thetape. appellant’s
recordingscontention that the were not admissibletape properly

because were inaudible andthey unintelligible.

We note at the outset that we are unable to address
argument regardwith to exhibit six because theappellant’s tape

has been innot included the record on It is theappeal. appellant’s
duty bringto a record sufficient to demonstrate Cox v.up error.
State, 312, (1989).299 Ark. 772 S.W.2d 336 The record also
reveals that the of exhibit six was not intro­transcript actually
duced into objectionevidence and that no toappellant interposed
the jury being with of the whileprovided copies transcript
listening to the We notdo address issues which are raised fortape.

State, 219,the first time on Ellis v. 36 Ark. 821appeal. App.
S.W.2d 56 (1991).

record,Exhibit four has been made a of the andpart
9, 1990,it is a recording of that of thetape portion January

transaction the ofinvolving exchange contraband upon appel­
lant’s return to Mr. arguesCombs’ that theapartment. Appellant
recording is of such to be Thepoor quality as inadmissible.
general rule is that a such as the one at isrecording issue
admissible unless the inaudible are so substantial as toportions

State,render recordingthe as a whole Hamm v.untrustworthy.
154,301 Ark. 782 S.W.2d 577 The of(1990). admissibility tape

recordings containing inaudible is a matter within theportions
court,sound ofdiscretion the trial and we will not reverse unless

State,there has been an abuse of that discretion. Walker v. 13
124,Ark. (1984).680 S.W.2d 915 The atApp. issue doestape
containadmittedly unintelligiblethat are inaudible orportions

due to background noise from children who and apresentwer.e
However,television set that was highat a volume. theplaying

recording as a whole is not so as to make itincomprehensible
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in the admis-find no abuse of discretionand weuntrustworthy,
thesion of exhibit.

Combs,Mr.cross-examination ofDuring appel-appellant’s
he had never soldfrom the witness thatlant elicited responses

used December of 1989. Asdrugsand that he not sincedrugs had
issue, trialcontends that the court erred inhis fourth appellant

of whomexcluding testimony appel-the three defense witnesses
contradictinglant desired for the of theseto call purpose

assertions made Combs. The trial court disallowed thisMr.by
evidence of on Ruletestimony 608(b)as extrinsic conduct based

of the of Evidence. the trialArkansas Rules We court’suphold
evidence,exclusion of this different reason.although for a

Evidence,heldIt has been that the of and inRules
particular 608(b),Rule has tono the issue ofapplication

contradiction;” therefore,“impeachment we must look toby the
common law to determine the trialof the court’s action.propriety

Cullum, 512,See Garst v. 291 Ark. 726 S.W.2d 271 (1987). We
have recognized that when a witness ontestifies direct examina­
tion that he misconduct,has not committed ofcollateral acts that

betestimony may contradicted by extrinsic evidence. Hill v.
State, 135,33 (1991).Ark. 803App. S.W.2d 935 See also

State, 177,McFadden v. 290 Ark. 717 812 (1986).S.W.2d
However, that,it is well settled when a witness is cross-examined

tried,on a matter to thecollateral issue hisbeing answer cannot
be contradicted State,theby party putting the Teas v.question.

154,23 Ark. S.W.2dApp. 744 739 Since(1988). the testimony
appellant sought cross-examination,to refute was revealed on the
trial court did not err in excluding extrinsic evidence of impeach­
ment on this matter.collateral We affirm court ifthe it is correct
even though the court states the wrong reason for its ruling. Hicks

State,v. 268,28 Ark. 773 S.W.2dApp. (1989).113

As his fifth appellant contends that thepoint, trial court
erred both in torefusing instruct the on the defense ofjury
entrapment and allowingin Mr. Combs to that he hadtestify used
drugs with in theappellant past. argues that heAppellant was
entitled to an oninstruction onentrapment based evidence that
Mr. Combs was andunemployed was forbeing hispaid coopera-
tion with the authorities. to theAppellant objected oftestimony
Mr. Combs regarding past drug soleusage groundon the that
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“previous alleged on the of Defendant ispartmisconduct a not
admissible.” On contends that thisappeal, appellant testimony

givewas was thedesignedinadmissible because it to thejury
that he was a badimpression person.

whenoccurs a law enforcement officerEntrapment
or himany acting in with induces theperson cooperation
commission an offense orusing persuasionof other meansby

to tolikely law-abidingcause commit thenormally persons
State, 163,offense. White v. Ark. (1989);298 765 S.W.2d 949

However,(1987).Ark. Code Ann. 5-2-209(b) conduct of the§
officeror informant theaffording accused themerely opportunity
to do that which he is ready, willing and able to do is not

261, 692State, 15entrapment. Webber v. Ark. S.W.2dApp. 255
(1985). Entrapment is an affirmative whichdefense must be
proved State,by a of the v.preponderance Harperevidence. 7

28,Ark. 643App. (1982).S.W.2d 585 inInstructions the law
should be togiven the if there is tojury evidence thesupport

State,giving 307,of that instruction. v.Hill 13 Ark. App. 683
(1985).S.W.2d 628 When there is no toevidence thesupport
instruction,giving of an it is not error it.to refuse Sumner v.

State, 203, Here,35 App.Ark. 816 S.W.2d (1991).623 while
there is efforts,evidence that the informant was for hispaid there
was no additional evidence tending to show Combsthat induced
appellant into the offensecommitting use of orby “persuasión
other means tolikely cause normally law-abiding” toperson[a]

Therefore,commit the offense.See id. we find no error in the trial
court’s refusal to instruct the onjury entrapment.

Combs,With respect to the of Mr. Ruletestimony
404(b) of the Arkansas Rules of Evidence thatprovides evidence

crimes,of other wrongs or isacts not to proveadmissible the
character of the person to show that he inacted conformity
therewith. The rule however,further provides, that such evidence
may be motive,admissible for other such as ofpurposes, proof

intent,opportunity, knowledge,preparation, plan, identity and
absence of mistake or Suchaccident. actions bemay admissible if

arethey relevant to prove some material rather thanpoint merely
to prove the State,defendant is a criminal. See v. 1 Ark.Harper

28,App. Furthermore,643 S.W.2d (1982).585 such evidence is
usually admissible in rebuttal to the ofdefense entrapment.

State, 378,Jackson v. 12 Ark. 677App. (1984).S.W.2d 866
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theobjection,to prosecutorIn response appellant’s
was to rebuttestimony appellant’sstated the of thispurposethat

also offered toThe prosecutorasserted defense of entrapment.
had decided not tothis line of ifforego questioning appellant

no further orargumentthis defense. madepursue Appellant
Combs,Mr. the state’s firstobjection, and the trial court allowed

witness, he and hadto on direct examination thattestify appellant
used that there was unusualmarijuana together nothingand

asking marijuanaabout him if he wanted toappellant purchase
here,on these two of the kind ofTestimonyoccasions. complained

committingas reflective of the accused’s towardpredisposition
crime,the is to rebut defense ofgenerally admissible the

and is thus relevant on a material in issue.entrapment, point
Therefore, we find no abuse of discretion in the court’s rulingtrial
based on the objection argumentmade at trial as well as the
advanced on appeal.

issue, however,In addressing this we out that wepoint
State, 83,are not unmindful of the decision in v. 264 Ark.Spears

568 S.W.2d 492 (1978), which that thissuggests wastestimony
not properly admitted at this ofstage the Inproceedings. Spears,
while recognizing that this of evidence is admissible intype
rebuttal to the defense of the court reversed theentrapment,
conviction in that case because the was offered astestimony part
of the state’s case in chief and there was no evidence of

Here,entrapment presented however,in the state’s case. there
was objectionno that Combs’ testimony was not admissible at this
point in the proceedings, and thus this issue was notprecise
preserved, nor is it even onargued, It is well establishedappeal.
that the only specific objection available on is theappeal specific
objection made in the trial court. All other arespecific objections

State,waived. 248,v.Whaley 11 Ark. 669 S.W.2d 502App.
Moreover,(1984). parties on are bound the andappeal by scope

nature of those objections and arguments to the trialpresented
court for State, 123,its Taylorconsideration. v. 299 Ark. 771
S.W.2d 742 (1989).

issue,As his final argues that the trialappellant
court erred in denying'his motion for a new intrial which he
asserted ineffective assistance of counsel. On this issue it is the
appellant’s counsel,burden to prove ineffective assistance of and
it is a burdenheavy because counsel is presumed Mayseffective.



174

505,State,v. (1990).303 Ark. 798 S.W.2d 75 To prove
counsel,assistance appellantineffective of the must first show

that was inperformancecounsel’s deficient that counsel made
errors so serious that was not functioninghe as the “counsel”

Second,guaranteed by the Sixth Amendment. the deficient
mustperformance have resulted in so asprejudice pronounced to

have the of a fair trial whose outcomedeprived appellant cannot
State, 569, 823be as just.relied See Ark.upon Wainwright v. 307

(1992).S.W.2d 449

As his first allegation, appellant contends that
counsel was ineffective notby tocalling testify. Appellanthim
states histhat would have himtestimony allowed the opportunity
to his ofpresent version the relative tofacts the defense of

Theentrapment. rightaccused has the to choose whether to
State,owntestify 693,in his behalf. Robinson v. 295 Ark. 750

S.W.2d 60 (1988). Counsel may only advise the accused in
making State, 246,the decision. v. 282Watson Ark. 667 S.W.2d
953 At(1984). hearing,the trial counsel testified he didthat not
deem it advisable for to becauseappellant testify recognizedhe
that the evidence of weak andentrapment was that appellant
would have had to admití theopenly charges in order to establish
this defense. The todecision advise a defendant not to take the
stand, if iteven proves improvident, is a tactical decision within
the ofrealm professional judgment, and matters of trial tactics
and arestrategy not forgrounds relief.post-conviction Wain­

State,wright v. Wesupra. cannot deniedsay appellant was a fair
trial on this claim.

Appellant next argues that counsel was ineffective for
having cross-examined Mr. Combs on the subject of appellant’s
past drug usage. This issue was not included in appellant’s written
motion, wasnor it atargued hearingthe as a a newbasis for trial.
We need not consider a claim of ofineffective'assistance counsel
on a ground which is being raised for firstthe time on Seeappeal.

State,Mays Therefore,v. dosupra. we not discuss this issue.

Lastly, appellant contends that counsel’s caseload was
extremely busy before his trial and that wascounsel not ade­

toquately prepared assist in his arguesdefense. He that counsel
did not visit with him frequently enough to discuss the case and
that he did not interview or locate witnesses.potential Appellant
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state, however,fails to what witnesses or relevant facts the
couldattorney investigatedhave found had he andadequately

Therefore,case.prepared allegationsthe the are andconclusory
State,will not a basis forprovide relief. Brooks v.post-conviction

188, State,303 Ark. 792 S.W.2d 617 v.(1990); Gilbert 282 Ark.
504, 669 S.W.2d 454 (1984).

The objective ofprimary review of ofallegations ineffective
assistance of counsel is not to grade counsel’s performance, but to
determine whether actual prejudice State,occurred. v.Cranford

393,303 Ark. 797 S.W.2d 442 (1990). Of the issues raised in
claim,of hissupport appellant has demonstrated no actual

prejudice fromresulting the representation he received at trial.

Affirmed.

Jennings Mayfield, JJ.,and agree.
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