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Person, forGary& D.Hughes, by appellant.Person

III, for appellee.Sam Sexton

Danielson,W. CharlesJudge. AppellantElizabeth
Elam, Jr., in which Sebastian Countyfrom an order theappeals

Helen Elam’s forgranted appellee petitionCourtChancery
child,divorce and awarded her of the minorcustody parties’

that the court should not havearguesKenneth Elam. Appellant
exercised over the child because a Tennessee courtjurisdiction
had entered an order of the childpreviously placing guardianship
with his and because there was insufficientpaternal grandparents
service of on to the court togive jurisdictionprocess appellant
award We that the court should have declined tocustody. agree

over child and reversejurisdictionexercise the mattercustody
and remand.

The child of the was born in of 1987. Theparties May parties
began financial difficulties in 1988 andapparently experiencing

agreed that it would be best for Kenneth to live with his paternal
In of 1988 the filed a forgrandparents. July grandparents petition

Kenneth,of which stated that Mr. and Mrs.guardianship
Elam, Jr., (the agreementCharles to this were inparties appeal)

Elam, Sr., (thethat Mr. and Mrs. Charles grandparents)
28, 1988,maintain of Kenneth Elam. On an ordercustody July

Tennessee,was entered the court of Obionby juvenile County,
Elam,the Charles and Oma Jeanappointing grandparents,

guardians of Kenneth.

28,1988,AugustOn Helen Elam filed a for divorcepetition
in the Court of Sebastian Arkansas. In thisChancery County,

it was stated that the minor child waspetition parties’ currently
with his and that it was Helenresiding paternal grandparents

Elam’s desire that Kenneth remain with his grandparents.
re-amended her toApparently appellee subsequently petition

child,of the such amendment is notcustody thoughquest
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27, 1989,included in the record. On October the paternal
Tennessee,filed in Obion a forgrandparents County, petition

10,of Kenneth. In the divorce decree filedadoption January
1990, the CourtCounty Chancery grantedSebastian appellee’s

for divorce and awarded her of the sonpetition custody parties’
Kenneth.

that the SebastianAppellant argues County Chancery
Court should have declined jurisdictionto exercise topursuant
the of the Uniform Childprovisions Jurisdiction ActCustody
(UCCJA), which is codified at Ark. Code Ann. et9-13-201 seq.§
(1987). Arkansas Code Annotated 9-13-203 asprovides§
follows:

(a) A court of this state which is to decidecompetent
child matters hascustody jurisdiction to make a child

determinationcustody initial or modificationby decree if:

(1) This state (i) is the home state of the child at the time
of commencement of the proceeding, (ii)or had been the
child’s home state (6)within six months before commence-
ment of the and theproceeding child is absent from this
state because of his removal or retention aby person
claiming reasons,his or forcustody other and a orparent
person asacting state;continuesparent to live in this or

(2) It is in the best interest of the child that a court of this
state jurisdictionassume (i)because the child and his

orparents, contestant,the child and at least one (1) have a
significant connection with this (ii)state and there is
available in this state substantial evidence concerning the

care,child’s orpresent future protection, training, and
personal . . .relationships;

“Home state” is defined as the state in which the child immedi-
ately preceding the time involved lived with his aparents, parent,
or a person acting as forparent, at least six consecutive months.
Ark. Code Ann. 9-13-202(5) (1987).§

Additionally, the courts of this state are required to
recognize and enforce an initial or modification decree of a court
of another state which has jurisdictionassumed under statutory
provisions insubstantially accordance with those of the UCCJA
or under factual circumstances themeeting jurisdictional stan-
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We(1987).Code Ann. 9-13-213Ark.dards of the UCCJA. §
CodeSee Tenn.the UCCJA.adoptedTennessee hasnote that

1991).(Repl.36-6-201 et seq.Ann. §

to avoidof the areUCCJAgeneral purposesSome of the
of other statesconflict with courtsandjurisdictional competition

matters; with the courts ofcooperationcustody promotein child
in thedecree is renderedthat a custodystates to the endother
child;the best interest of thedecide the case inthat can beststate

and hisof the childconcerning custodythelitigationthatassure
evidencesignificantwhereclosest connection andhave thefamily

care, relation-training, and personalhisconcerning protection,
available, this stateand that courts ofmost readilyareships

the child and his familyof whenjurisdictiondecline the exercise
state; continu-discouragewith anothera closer connectionhave

greaterin the interest ofcustodyover childing controversies
child; of custodythe enforcementfor the to facilitatestability
states; the exchangeto andpromote expanddecrees of other and

assistance between theinformation and other forms of mutualof
other states concerned with thecourts of this state and those of

child.same

the grandparentsThe record indicates that paternal
1988,of Kenneth in of andJulygranted legal guardianshipwere

with them in Tennessee continu­residingthat Kenneth has been
jurisdictionAt the time the court exercisedsince that time.ously

child, jurisdic­assumedthe Tennessee court had alreadyover the
theConsidering provi­the order.guardianshiption and entered

of thisand the circumstancessions and of the UCCJApurposes
case, courtCounty erroneouslywe find that the Sebastian

minor,the Kenneth Elam.jurisdictionexercised over

theshe cannot be boundargues bythatAppellee
was not a to thatpartydecree since sheguardianshipTennessee

However, that notarizedappellee’saction. the record shows
infor Tennesseeguardianshipon thesignature appears petition

indicate that she has everand find in the record tonothingwe
Inguardianship.the orderchallenge grantingtaken toany steps

divorce,fact, the fact thatrecognizesin her for shepetition
it herand stated waswas with hisresiding grandparentsKenneth

them.desire that he remain with

should not havethe Arkansas courtSince we have held that
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matter under thecustody provi-over thejurisdictionexercised
secondUCCJA, pointnot address appellant’swe needsions of the

Thenotice him.giventhe of theconcerning sufficiencyon appeal
with theconsistentand remanded for proceedingscase is reversed

Act.Child JurisdictionCustodyUniform

Reversed and remanded.

Cooper Rogers, JJ., agree.and

ofKenneth BAKER v. DIRECTOR Arkansas Employment
Security Department

E 92-32 832 S.W.2d 864

ofCourt of ArkansasAppeals
Division I

24,delivered June 1992Opinion
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se.Appellant, pro

Calkins,Ronald A. for appellee.

George Cracraft,K. Chief KennethJudge. Baker ap-
frompeals a decision of the Arkansas Board of Review denying

him benefits on finding that he had been discharged from his last
for misconductemployment connected with the work on account

of Hedishonesty. challenges the of the evidencesufficiency to
thesupport Board’s We findfindings. no error and affirm.

work,Misconduct in connection with one’s as used in
statute,our has been defined as more thanmeaning mere

conduct;orinefficiency unsatisfactory it is some act of wanton or
interest,willful disregard for the aemployer’s deliberate violation

rules,of the or aemployer’s disregard of the standard of behavior
that the has righta to of hisemployer expect Dillahaemployees.

Everett, 51,Fruit v. 9 Ark.Company 652 S.W.2d 643App.
(1983). The misconduct found in this case was whichdishonesty,

lie, cheat, defraud;has been defined as a to ordisposition
untrustworthiness; Everett,lack of integrity. Olson v. 8Ark. App.
230, 650 S.W.2d 247 (1983). whether aDetermining claimant
had been of misconduct onguilty account of is adishonesty

of fact forquestion the Board of Review to determine. Id.

cases,On ofappeal thisunemployment compensation
court viewsthe evidence in the light findingsmost favorable to the
of the Board willand affirm if those arefindings supported by

Everett, 177,substantial evidence. Exson v. 9 Ark. 656App.
(1983).S.W.2d 711 The of witnesses and thecredibility drawing
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Review,is theof inferences from the for Board of nottestimony
Stiles, 303,v. 13Ark.this court. W.C.Lee Construction Co. App.

(1985).683 S.W.2d 616

The evidence in this case reflects that was em-appellant
the Arkansas of Correction as aployed by Department security

hired,guard at its “boot At the time wascamp” facility. appellant
the of correction had a rule itthat would notdepartment employ

in that who did not have a school oranyone capacity high diploma
its and that thoseequivalent, only meeting that educa-persons
tional would be considered for thequalification job. Appellant
admitted that he was aware of that rule at the time he made

Nevertheless,forapplication employment. he submitted a job
in which heapplication falsely that he hadrepresented completed

the gradetwelfth and received a from Mills School.diploma High
later,Sometime wasappellant interviewed on his forapplication

a promotion. toAppellant’s responses questions hisregarding
educational level were at first evasive and rest of the“[t]he
interview, thereafter,he was in a daze.” Soon told theappellant

school,interviewer that he had not completed high but he claimed
Hobbs,that officer,Warden theRay hiring was aware of that

Afact. subsequent investigation theby department confirmed
that had notappellant graduated School,from HighMills and
Warden Hobbs denied that he had ever been made aware of the
true facts. wasAppellant then indischarged, accordance with
rules of the foragency, falsification of jobhis application.

evidence,On this the Board of Review found that appellant
had intentionally falsified his to obtainapplication employment
that he obtained,otherwise would not have and furtheredthereby
his own economic interest at the ofexpense his employer. The
Board concluded that wasappellant discharged from his employ-
ment for misconduct connected with the work on account of

anddishonesty denied his claim for benefits. From our review of
record,the we cannot conclude that the Board’s are notfindings

supported by substantial evidence.

The case before us is distinguishable in frommany respects
Everett,Olson v. Whensupra. the inappellant Olson made

forapplication job,his the employer did not ansupply application
for otherwise make as to hisinquiry physical condition.or
However, the own,appellant attached to his resume a form of his
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following: record: List“Physical any physi-which contained the
later,months the appellantdefects. OK.” Severalcal [Answer:]

his home. When the wasemployersuffered an seizure atepileptic
condition, the was terminated because henotified of the appellant

time of the The Board ofhiring.had not disclosed his illness at the
the had beenfindingdenied benefits on that appellantReview

work on offor misconduct connected with the accountdischarged
dishonesty.

Board’s decision becauseOn this court reversed theappeal,
find no evidence to a that thesupport findingwe could substantial
had lied to the or had otherwiseintentionally employerappellant

althoughbeen dishonest with him. The evidence disclosed that
the had a of he had had no manifesta-appellant history epilepsy,

to of thesigningtion of it for at least ten theyears prior
had the whetherThe not askedapplication. employer appellant
seizures,suffered from or related or anyhe epilepsy, symptoms,

regardingother his health. Nor had the reliedquestions employer
the statement that the submitted. Theupon appellant employer

condition,testified that had he known of the he stillappellant’s
would have hired the appellant.

Here, the a form onemployer supplied job application
which falsified an answer that he knew to beappellant willfully

deceitful,the In findingmaterial to that action theemployment.
Board also referred to to concealappellant’s subsequent attempts

his conduct with additional false statement.explain priorand/or
record,From review of we conclude there is noour the cannot that

findingsubstantial evidence to the Board’s thatsupport appel­
lant’s conduct constituted misconduct in connection with the
work.

Affirmed.

Jennings, J., agrees.

Mayfield, J., concurs.

Mayfield, Judge, concurring.Melvin I concur in the
not, however,decision reached the I do find this caseby majority.
Everett, 230,different from Olson v. 8 Ark.significantly App.

There,650 S.W.2d 247 in I dissented. the(1983), which
failingwas fired for to disclose the fact that he wasappellant

— Here,which was a dishonest act. the wasepileptic appellant
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because he he had received a schoolfalsely represented highfired
— which was a dishonest act. The real difference in thediploma

cases, me,two it seems to is the result reached this court.by

Michael REA v. James FLETCHER and National Union
Fire Insurance Company

CA 91-154 832 S.W.2d 513

ofCourt of ArkansasAppeals
IDivision

24,delivered JuneOpinion 1992
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Patterson, Mills,Mills & P.by: William for appellant.

Williams,Anderson & A. GeneKilpatrick, by: for appellees.

Mayfield,Melvin This is anJudge. from a sum-appeal
5,1989,judgment. On Octobermary Michael Reaappellant and

James Fletcher wereappellee employed by Rapistan Corporation
Arkansas,on a construction site in Searcy, when whoappellant,

site,was a ridebeing given to the construction fell from the
oftailgate Fletcher’s vehicle and injured his filedspine. Appellant

a alleging hiscomplaint injury occurred because of Fletcher’s
careless and negligent acts.

Fletcher filed a motionAppellee for summary judgment
ancontending is toemployer required a safe toprovide place work

and,for its underemployees the exclusive doctrine of theremedy
Law,Arkansas Workers’ Compensation an whoemployee re-

ceives workers’ compensation benefits for an injury during the
course and of his workscope notmay bring againstsuit his

foremployer injuries fromallegedly arising unsafe working
conditions.

Attached to the motion was Fletcher’s affidavit stating that
5, 1989,on October he was as aemployed millwright with

Rapistan andCorporation that Rea was also employed by
Rapistan. Persons working at the construction site were required
to their vehicles atpark a lotparking one-half mileapproximately

Theaway. corporation provided from the lot to thetransportation
site on a trailer pulled by trucks,one of two corporate onepickup
of which was drivenroutinely Fletcher’s foreman Billby Beede.

wereEmployees driven between the lot and site in theparking job
lunch,morning, at and after work.

incident,On the day of the Beede told Fletcher to get his
truck and bring it to the job site in case transportation was needed
because neither of the truckscorporate was available and to use
his truck to transport to theemployees parking lot at lunch if the
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em-Another Rapistanstill unavailable.trucks werecorporate
cart togolflot in a corporateto the parkingdrove Fletcherployee

At lunchjobhis truck to the site.Fletcher drovehis truck andget
As Fletcher wasstill unavailable.trucks weretime the corporate

appellantBeede and other employees,tousing transporthis truck
the truck.fell from

stated Fletcher was notto the motionresponseAppellant’s
time ofat thesupervisory capacityhis was not in anysupervisor;

acts; and histhe direct control of a supervisor;his was not under
owedbreach of duties Fletcher appellant.acts were a personal

motion forgranted summaryThe trial court appellee’s
to itsbasis that an isjudgment employer required provideon the

work; that the lotparkinga safe toplace employee’semployees
the lot and the construction siteand the area between parking

was were ofallegedly injured part plaintiffswhere the plaintiff
Constructionwork that plaintiffs employer, Rapistanplace;

to maintain a safe to work in thathad aCompany, duty place
area; misconduct,that absent willful or intentional non-supervi-

within the of their aresory acting scope employmentemployees
afforded theiralso the same tortprotected by immunity employ-

Act;ers andthe Arkansas Workers’ thatby Compensation
Fletcher was at theperforming job-related activity express
direction of his and was within of hisacting thesupervisor, scope

when the unintentional actemployment alleged negligent
occurred.

contends that Fletcher’s recklessness aAppellant presents
929,Cardin,of fact. cites v. 229 Ark.question Appellant King

319 (1959), arguesS.W.2d 214 and that case authorized third-
actions one a and thatparty by employee against coemployee

under a statute like a is as anegligent regardedours coemployee
third person.

The the sole issue before the trial court wasappellee argues
whether, law,as a matter of statusappellee’s employment
entitled him to tort also thatimmunity. Appellee argues appellant

noproduced regarding allegedfactsspecific appellee’s
recklessness.

1,Kizer, (1987),In Allen v. 294 Ark. 740 S.W.2d 137
our court stated:supreme
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Cardin,We denied tort in 229 Ark.immunity Kingv.
929, 319 S.W.2d 214 for two fellow(1959) aemployees,

laborer,truck driver and a who backed over thenegligently
decedent with aemployee truck. We held that for the

of Ark. Stat. Ann. 81-1340purposes (Repl. 1976) of the§
Act,Worker’s an claimCompensation employee’s against

this does not affect hisemployer right negligentto sue a
Nealy.However, Oliver, 377,438in 246 Ark.coemployee.

(1969)S.W.2d 313 we stated that the to aduty provide
safe to isplace work that of the andemployer cannot be
delegated to an employee.

inRecently, Simmons First Nat’l Bank v. Thompson,
275,285 Ark. 686 S.W.2d 415 (1985), we held that

are immune fromsupervisory employees suit for negli­
ingence failing to a safeprovide to work. See Fore v.place

13,Circuit Court Izard 292 Ark.County, 727 S.W.2dof
stated,(1987).840 In weSimmons “Since an isemployer

immune under the Worker’s Compensation statutes from
suite negligent work,for a failure to a safe toprovide place
the same shouldimmunity protect supervisory employees
when their general duties involve the andoverseeing
discharging of that same responsibility.”

Fore,Based inupon holdings Simmons and we now
conclude that as well assupervisory em-non-supervisory

are immuneployees from suit for innegligence failing to
aprovide safe to work.place

294 Ark. 6.at

case,In the instant was a fellowappellee simply ofemployee
the It is notappellant. disputed that the employer required

to inemployees site;a lot somepark parking distance from the job
that the employer regularly furnished fromtransportation the
parking job vehicles; that,lot to the site using the onemployer’s

occurred,the theday incident the vehicles wereemployer’s
unavailable; that was instructedappellee his toby supervisor
bring his to the constructionpickup site to be used as transporta-
tion for other inemployees case the vehiclesemployer’s were
unavailable; that at lunch time the vehiclesemployer’s were still
unavailable; and that the incident occurred as wasappellee using
his at noon topickup transport fellow to theemployees parking
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lot.

innegligentwas somehowassumingEven appellee
thebecause undervehicle, from suithe is immunehisdriving

employer-­from thetransportationcase providingfacts of this
toduty providesite involvesthejobarea to thedesignated parking

to work.a safe place

of fact asthere is a questionalso arguedhasAppellant
isinjurya willful and intentionaland thatnegligenceto appellee’s

Act. OrbitSontagv.Compensationto the Worker’san exception
Co., 191, (1984).50 TheInc., Ark. 672 S.W.2d283Value

allegedhis onlyisargument complaintwith appellant’sproblem
drove in athat appelleeacts” andnegligent“careless and

to hiswhich was attachedmanner. And his affidavit“reckless”
onlystatesjudgmentmotion for summarytoresponse appellee’s

start, the truck to lurchcausing“made a jackrabbitthat appellee
is able toheld when the employeeforward.” In the courtSontag

“actual, intent” he avoid themayand deliberatespecificshow
Law. SinceCompensationunder the Workers’remedyexclusive

intentional injury”are no of “willful andallegationsthere
Workers’the exclusive under theremedycannot avoidappellant

Law and maintain a tort action.Compensation

err in motion forgrantingThe trial court did not appellee’s
judgment.summary

Affirmed.

Jennings Cooper, JJ., agree.and
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ARKANSAS DEPARTMENT OF HUMAN SERVICES
v. Pat CALDWELL
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Division II
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Sanders,H. for appellee.Paul Blume and TedW.

Rogers, Ser-The of HumanJudge. DepartmentJudith

Countyfrom the decision of the Baxter Circuitvices appeals
credible evidence offindingthe of somereversing agency’sCourt

Caldwell,abuse, Pat andas allegedly perpetrated by appellee,
of name from the Statedirecting the removalthereby appellee’s

In to no credible evidence offindingCentral additionRegistry.
abuse, also found rise to angavethe court that appellant’s policies

abuse,of and held that theirrebuttable presumption appellant’s
of its under the facts of this case waspolicies arbitraryapplication

denied due of Onprocessand and law.capricious, appellee
issues, (1)advances three that: the trialappeal, arguingappellant

holding hearing findingscourt erred in that the officer’s were not
evidence;some credible the insupported by (2) trial court erred

ruling that its created an irrebuttable ofpolicies presumption
abuse; (3)and the trial court exceeded its under theauthority
Administrative Procedures Act.1 We affirm.

1988,22,On Thursday, who is anSeptember appellee,
assistant at the Middleprincipal Guy School in MountainBerry
Home, gradethree fifth students who had beenpaddled caught

on thesmoking It was violation ofplayground. school rules not
smoke,to but also to and strikeonly matches on the schoolpossess

witness,In the ofpremises. presence another teacher as a the
child in receivedquestion three licks with a wooden as didpaddle,
another one of the girls, while the third child received oneonly
lick, as she did not smoke theactually cigarette. girlsThe were
also instructed to write a report smoking. followingon The
afternoon, the child’s mother noticed bruises on daughter’sher
buttocks. Feeling that the bruises had resulted from the spanking,
the mother contacted school officials and then reported the

to the Baxterpaddling Division of Children andCounty Family
Services as an incident of child assignedabuse. Thesuspected
caseworker met with the child and her mother the next morning
and took of the child’spictures buttocks. theUpon completing

whichinvestigation, included interviews with and schoolappellee

1 23,1991, supremeOn March we certified this case to the court under subsections
(1) (c) (4)(b) Supreme Appeals.and of Rule 29 of the Rules of the Court and Court of
Certification was refused.
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consultingafter with her area themanager,andpersonnel,
the of child abuse andallegationcaseworker “substantiated”

forwarded a written of the for recordation inreport investigation
the Central as is to Ark. CodeRegistry, required pursuantState
Ann. 12-12-508 then(1987). Appellee requested administra-§

determination,of this to herseekingtive review nameexpunge
31, 1989,hearingfrom the A was held on afterregistry. May

which issued inhearingthe officer an order which she found
“some credible evidence” to substantiate the occurrence of abuse.

court,to the circuitAppellee which reversed theappealed
decision and directed that nameagency’s appellee’s be stricken

from the This followed.registry. appeal

issue,As its first contends that the trial courtappellant erred
in determining that the officer’shearing findings were not

some credible evidence. Wesupported by disagree.

Act,Under the School it isDiscipline stated that any
teacher or school useprincipal may corporal in apunishment
reasonable manner foragainst any good cause in orderpupil to
maintain and order within thediscipline public schools. Ark.

here,Code Ann. (c) (1987).6-18-505 For our “abuse”purposes§
is defined as nonaccidentalany inflicted on a childphysical injury
by anyone legally for the care andresponsible maintenance of the
child, or an injury which is at variance with the given. Seehistory
Ark. Code Ann. 12-12-502(2) (1987).2 The question upon§
review in the circuit court is whether there is some credible
evidence of alleged abuse to thesupport maintenance of the
alleged abuser’s name in the State Central SeeRegistry. Craw­

206,County SCAN v. Kelly, 300 Ark. 778ford/Sebastian
S.W.2d 219 (1989). and,Our review is limited onsimilarly

we review the entireappeal, record in thismaking determination.
373,Ark. Alcoholic Beverage Control Bd. v. 308 Ark.Muncrief,

826 S.W.2d 816 (1992).

At the hearing,administrative appellee testified that she was
in of thecharge school that because theday was absent.principal

2 (1987),Ark. Code Ann. 12-12-501 to -518 in effect§§ at the time of these
proceedings, repealed byhas been subchapteras amended Act 1208 of 1991. The current
dealing reportingwith child abuse is codified at Ark. Code Ann. 12-12-501 to -518§§

1991).(Supp.
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teacher,anotherinfraction fromshe learned of theShe said that
children, calledshethat, to thedeciding paddlebeforeand

the appropriate punish-for advice as toadministratoranother
the firstdecision since this wasment, that it was a difficultstating
in thatinvolving childrenshe had confrontedsmokingincident of

both andgirls separatelytheage Appellee questionedgroup.
that, she had taken the child tobecauseShetogether. explained

she had broken her arm on thethe whenprevious yearthe hospital
child sucha with therelationshipshe shared specialplayground,

with her dealt more with disappointmentthat the conversation
testifiedwith over what she had done. thatanger Appelleethan

in theadministering paddling,she followed the normal routine
another teacher as a witness. Theobtainingwhich included

children were first made to tell the witness what had donethey
told bend over and touchwrong, and when each were topaddled,

hit,knees,their so that the buttocks would be and to lookeasily
forward, her,rather than at to them fromhopefully prevent
moving. She said that the child remained still while she was being

gave “average”and that she her three swats. She deniedpaddled,
that she the child in and said that she wouldanger, notpaddled
have the child to have bruised from the that sheexpected paddling

She felt that she had her andgave. had notspanked appropriately
her,abused and that the she could think of wasonly thing that the

•child wearingwas a thin dress that day,

witness, Wallace, teacher,The Patricia a fourth grade
testified that she was in front of the childrenpositioned as they

beingwere and that the child little reaction topaddled, displayed
the She saidpaddling. that she witnesses about half of the

school,paddlings that occur at the and remarked that the licks in
excessive,this instance were not out of the or butordinary that

calm,were ratherthey light. She stated that was and notappellee
Ervin,when she these children. Michelleangry spanked the

nurse, 26th,school saw the child on Monday, September four
after the Indays her she stated that she observedpaddling. report,

four faint bruises whichvery were about three of an inchquarters
in diameter. She said that there swellingwas no or other abrasions
in the area. In her shetestimony, getsaid that she had to kneel and
about incheseight away before the bruises could be seen.

The child also testified at She related that herhearing.the
shebehind was sore after the when satpaddling, particularly



18

down, she felt that she was hit hard when shebeingand was
She said that she cried both before and after thespanked.

further wasShe testified that inpaddling. appellee disappointed
her for but notsmoking, angry.

The child’s mother testified that she learned of the spanking
the next when directed the child today appellee hertelephone
from because the child signschool had someone else her name to
the note which was sent home to inform her of the Shepaddling.

that, afternoon,said when her thatdaughter got home she looked
at the child’s buttocks and observed bruises after the child had

to her how theexplained badly had hurt and that it hurtspanking
agreedto sit down. The mother that the child deserved a spanking

done,for what she had but she felt that the waspaddling
excessive, stating justthat “it was too hard.” She said that her

often,bruiseddaughter but “normal” in tocomparison other
children.

Baker,Jennifer the investigatedcaseworker who the report,
testified that after she had thecompleted interviews she did not
feel that had been Inappellee abusive. thesubstantiating allega-
tion, she said that the deciding factor was that marks were left
from the She related thatpaddling. according to the department’s

she must substantiate anpolicy allegation of abuse if bruises
remain after a hourtwenty-four Because of thisperiod. policy,
she stated that she was to thecompelled allegationsubstantiate in
this case since bruises had resulted from the Johnpaddling.
Hangen, Ms. Baker’s who advised her insupervisor, reaching a

matter, that,decision on this testified it was the agency’s position
“if there is isbruising, it abusive and with webruising, substanti-
ate abuse.” He said that his staff is directed to consider that

which results indiscipline bruising is excessive and physically
abusive. He explained that the neededdepartment to have a
guideline, and guidelinethat the was bruisingthat is abusive.

Based on our review of the testimony and the photo­
taken,that were wegraphs agreemust with the decision of the

circuit court reversing the Inagency’s determination. so holding,
we are theimpressed with caseworker’s that she didtestimony not

abusive,feel that the paddling was and that substantiation was
based on thesolely bruising.evidence of We do not believe that

factor, test,one standing alone and as a litmus withoutapplied
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circumstances,consideration of all the attendant is an appropri-
ate measure in all for determiningto be used cases whether an

of abuse is to be substantiated. There must beallegation some
judgment,exercise of as this is an area which does not lend itself

record,to facile Ondetermination. this we the circuituphold
court’s of no credible evidence to thefinding allegation ofsupport
abuse, findingand its that the was notpunishment excessive or
abusive.

issue,holdingBecause of our on this we need not address the
remaining issues advanced whichby appellant concern the trial
court’s groundalternative for thereversing decision.agency’s

Affirmed.

Cracraft, C.J., Danielson, J.,and agree.

JONES v. CITYJimmy OF IMBODEN

CA91-351 832 S.W.2d 866

Court of ofAppeals Arkansas
Division I

1,Opinion delivered July 1992
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Jarboe,Jaboe, Dick forby: appellant.Ponder &

forBradley,Chris appellee/.

Jennings, Jones wasJudge. Jimmy employed byE.John
Imboden, Arkansas, untilas marshal from 1965citythe ofCity

lived in Imboden1989. Mr. Bob alsoJuly Taylorthe first week of
his forfamily many years.known andTaylorand Jones had

1989, Mr. Tayloroccasions 1988 andduringOn several
marshal,Jones, as had tocity physicallycreated disturbances and

threatenedTaylorhim and take him to a mental hospital.restrain
kill Jones on each occasion.to

11, 1989, afterevening daysOn the of someAugust thirty
marshal, outside hisasresigned city Taylor appearedJones had

to kill him. Jones called theagain threateningbedroom window
into agotand after arrived Jones anddeputies Taylorsheriff

disc.scuffle and Jones suffered a ruptured

againstclaim for workers’ compensationMr. Jones filed a
awardedjudgeImboden and the administrative lawthe ofCity

reversed. The Commis-benefits. On the full Commissionappeal,
thethat there was a casual connection betweenalthoughsion held

occurthe that the injuryand theinjury employment, requirement
Ark. Code Ann.“in of was not met. Seeemployment”the course

(1987).11-9-401§

that out of the“arisingWe have said timesmany
accident whilerefers to the or cause of theoriginemployment”

time,thethe of refers tothe “in coursephrase employment”
which the occurred.injuryand circumstances underplace,



21

Bullard, 33,800Ark. S.W.2dFarms v. 33 App.Franklin Collier
21,Fixtures,v. 22 Ark.(1990); App.438 Moore StoreDarling

McDonald,Gerber Products v. 15 Ark.(1987);732 S.W.2d 496
226, S.W.2d 879 Owens v. National Health(1985);691App.

Laboratories, Inc., 92, (1983).8 Ark. 648 S.W.2d 829 InApp
Sartor, 143,El Dorado v. 21 Ark. 729 S.W.2d 430City Appof

(1987), we said:

With to course of the testrespect employment,
advanced Professorby Larson that therequires injury
occur within the time and boundaries of thespace employ-
ment, while the is out theemployee carrying employer’s

or advancing the interests orpurpose, employer’s directly
1 A. Larsonindirectly. Workmen’s LawCompensation

14.00, (1985).20.00§§

One case relied the isupon by Graybeal v.Boardappellant of
77,Supervisors 216 Va.Montgomery County, 216 S.E.2d 52of

(1975). was aGraybeal and inprosecuting attorney that capacity
Frank Dewease forprosecuted murder. Dewease was convicted

and sentenced to twenty years Dewease vowedimprisonment.
later,revenge and five years Graybeal, while still employed as

prosecuting attorney, arrived home late in the Heevening.
noticed a can on of the cartop family and when he it itpicked up,
exploded, causing injuries.severe

thatSignificantly, court’s prior pronouncements on the “in
the course of’ requirement parallel those of our courts. The
Virginia Court said:Supreme

The hand,“course of’ on the otherrequirement,
time,refers to circumstances,ofcontinuity andspace, only

related toincidentally causation. This requirement must
be satisfied a ofby showing an unbroken course beginning
with work and ending with injury under such circum-
stances that the andbeginning the end are connected parts
of a single work-related incident.

then, that inConsidering, the context of the present
case “arising” means “originating,” we believe the claim-
ant’s nighttime injury from the bombexploding onplaced
the of histop family car no less arose in the course of his
employment than if he had been shot hisby revenge-



22

assailant in the courtroomseeking immediately following
trial,the murder or if he had been a bombinjured by

triggered to in his office his return from theexplode upon
degreecourtroom. The difference is in and not inonly

case,substance. In the realities of the thepresent course
from to to was un-prosecution desire-for-revenge injury
broken, constituting singlea work-connected incident.

This is the same written of Chiefessentially concept by
Justice Cardozo in Matter Field v. Charmette Knitted Fabricof
Co., 139,245 (1927):N.Y. 156 N.E. 642 of cause“Continuity
has been so combined with in time andcontiguity that thespace

originfrom to taken toquarrel ending must be be one.”

More inclosely is Thornton v.point Chamberlain Manuf.
235, (1973).300 A.2d 146 TheCorp., 62 N.J. claimant there was

had,a foreman who hisproduction during employment, repri­
manded an namedemployee Sozio for his failure to wear safety

claimant,glasses. Sozio had told the “I’ll take care of your eyes
later.” Nine afterdays the claimant terminated his employment,
he saw Sozio in a bar. Sozio attacked him and Thornton’s injuries
included the loss of vision in one eye.

Weintraub, court,Chief Justice for thespeaking said:

Thus an accident be said tomay fairly “arise” in the
course of the if it had itsemployment origin there in the
sense that it was the of a force or cause set inend-product

inmotion the course of Thatemployment. construction is
reasonable and advances the basic of thepurpose statute
that an enterprise shall absorb the injuries reasonably
related to it. Here injuriesthe were caused in every realistic
sense by petitioner’s exposure at work. We can think of no
reason thewhy Legislature would want to reliefdeny
because the work-generated force overtook atpetitioner
one moment rather than another.

We are mindful that in the case at hand the employ-
ment itself terminated before therelationship work-initi-
ated hazard ended in to him. In this thisinjury caserespect,
goes the authorities citedbeyond above. But we see nothing
critical in that further fact. In another case that fact might

a decisive role with to theplay respect work-connection of
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offeran but in the case at hand it does not a rationalinjury,
basis not beinjury byto the burden of this should bornesay

it emerged. (Citationthe from which soenterprise clearly
omitted.)

Ctr.,v. Driver 736Similarly Jay Trainingin Jones Truck
(Mo. 1987),S.W.2d 468 the court held that anApp. employer’s

mayunder workers’ extendobligation beyondcompensation
is acausingtermination when the normal andactivity injury

reasonable of theincident employment relationship.

v. City Gregory,In Bearshield 278 N.W.2d (S.D.166of
Bearshield,William1979), a officer for Southpolice Gregory,

Dakota, contact,had had in linethe of with oneduty, Norman
Later, vacation,Bluebird. while Bearshield was on Bluebird

himstabbed to death. The South Dakota Court citedSupreme
with approval Graybealboth Theand Thornton. court said:

We withagree these andlatter authorities find their
be inreasoning to line with the broad of the worker’sspirit

compensation statutes theand liberal theyconstruction
are to be afforded. The case isbefore us not a typical
industrial injury involvingcase the usual employer-em-

andployee cause-result nexus. aThis is wheresituation
nature,decedent’s itsemployment, by very him toexposed

sort, i.e.,ofinjury an unusual a fatal assault aby revenge-
seeking This ofyouth. knows notype injury particular
location.or working hours.

Bearshield, 278 N.W.2d at 170.

There is in this state forprecedent the anprinciple that
injury may be found to have occurred “in the course of employ­
ment” the factdespite that the claimant had been discharged

to theprior work-related assault. Johnson Safreed,v. 224 Ark.
397, 273 Walker,S.W.2d 545 (1954); 871,Lundell v. 204 Ark.
165 S.W.2d (1942).600 stated,In Lundell the court “[T]he
conversation and act of were sokilling much a of thepart same
transaction that discrimination cannot differentiate between

said,them.” In Johnson the court “We have held that the period
between discharge and beinjury longermust somewhat thethan
minute, less,or involved in the instant case.”

The in the barprinciple applicable case at is the same as
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merelydifference isLundell: thein Johnson andinvolvedthat
NewCourt ofwith theagree Supremeof time. Weof lapseone

Thornton, a critical onedistinction is notthat thesupra,inJersey
case at bar.in the

Commission isdecision of thestated theFor the reasons
of thefor the purposecase is remandedreversed and the

of benefits.determination

and remanded.Reversed

Cooper Mayfield, agree.JJ.and

Insuranceand TravelersINDUSTRIESDEFFENBAUGH
v. Earl ANGUSCompany

S.W.2d 869832CA 91-247

Arkansasof ofAppealsCourt
En Banc

8, 1992JulydeliveredOpinion
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Michael E. Ryburn, for appellant.

Firm,Law by: Edward H. forSchieffler, appellee.Schieffler

Cooper,James R. Judge. Deffenbaugh Industries appeals
from the Workers’ Compensation Commission’s decision finding
compensable the injuries which Earl Angus sustained when a
tornado totally the mobiledestroyed home in which he lived on his
employer’s premises. The full Commission affirmed the finding of
the administrative law that Mr.judge Angus’ injuries “arose out
of and in the course of’ his The claimsemployment. appellant the
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We affirm.finding.in soerredCommission

was of themanager appellant’stheAngus, appellee,Earl
in the business ofengagedwhich wasin Westfacility Memphis,

24oil. The business hoursreselling operatedand wastecollecting
week, Angus’and one condition of Mr.a seven aday, days

thus makinghe reside on the premises,was thatemployment
He obtained a variance fromzoninghimself available at all times.

a residence in aof West which allowedcity Memphisthe
area, of the council in whichmeetingcommercial and the minutes

the variance stated that it was agranted “temporaryhe was
for one for reasons.” Hisyear security employer pur-permit

it a fence on theby premiseschased a mobile home and enclosed
agreement signed byof the waste oil The rental thefacility.

agreement being bystated that “this is entered into lessorparties
lessor,”because of lessee’s with andemployment relationship

is that the to lesseeagreed quarters provided bythat “it further
lessor are furnished for the convenience of the lessor and that the

lodginglessee is to such on the businessrequired accept premises
of the lessor as a condition of of lessee lessor.” Theemployment by

home,and his lived in the mobile andfamily thoughappellee
building Angusthere was an office in another from which Mr.

business,conducted there was a installed in the mobiletelephone
home which allowed drivers contact him to him ofnotifytruck to
their arrival.anticipated

14,1987,night AngusOn the of December Mr. went to the
residence while for a truck driven Harris towaiting by Billy

minutes,arrive. eatingHe had been there fifteenapproximately
dinner, when a tornado the area. Itthrough Westswept Memphis

home, killing Angus injuringstruck the mobile Mrs. and severely
AngusMr. and his Mr. Harris arrived minutes afterdaughter.

the storm and discovered the Angus family.

review,After a de novo the Commission affirmed the
decision of the administrative law that Mr.judge Angus’ injuries
were It found that the constant of Mr.compensable. presence
Angus on the was necessitated forpremises “partially security

and the fact he “hadpurposes” by that numerous duties which
tohad be as needed . . . hours aperformed twenty-four day,

struck,seven days week.” At the time that the tornado Mr.every
Angus justhad finished various duties and wasperforming
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minutes, hea truck which would bewithinexpecting, thirty
Thus, Commission, hisin said theunloading.to assistrequired

of and in course of hisinjuries employment.arose out the

Com­from the Workers’ CompensationOn appeal
mission, tolightwe the evidence in the most favorable thereview

and affirm if arefindings they supported byCommission’s
Sears,substantial Tiller v. Roebuck & 27Company,evidence.

159, (1989).Ark. 767 S.W.2d 544 Substantial evidence isApp.
mightsuch as mindrelevant evidence a reasonable asaccept

to a conclusion. San Antonio Shoes v.adequate support Beatty,
201, case,28 (1989).Ark. 771 S.W.2d In a802 such theApp.

claimant burden of abyhas the of theproving preponderance
i.e.,evidence claimthat his is that was thecompensable, injuryhis

result of an that theaccident arose in course of his employment
and that it out of or resulted from thegrew v.employment. Wolfe

Dorado, 25,City El 33 Ark. 799 812 (1990).S.W.2dApp.of

In for anorder toemployee’sdisability compensable,be
he must heprove that sustained an out of and ininjury “arising
the course of his Ark.employment.” Code Ann. 11-9-401§
(1987); McDonald, 226,Gerber Products v. 15 Ark. 691App.
S.W.2d (1985). The “arising out ofphrase employment”the879
refers to the or causeorigin of the accident. Id. “inphraseThe the

time,course of’ employmentthe refers to the and circum­place
stances under which the J&Ginjury occurs. Cabinets v.
Hennington,269 (Ark. 1980).Ark. 789 App.

The first thatappellant argues the was notappellee
injured “in the andcourse of’ hisscope because heemployment
was not performing at theany job injured,duties time he was but
rather was in home eatinghis dinner with family.his Neverthe­
less, Mr. was a residentAngus employee, on call 24 hours a day,
seven a week.days Professor Larson states thisthat in situation
“the entire of his theperiod presence on to thispremises pursuant
requirement is deemed theincluded in course of employment.”

Larson,1A Law Worker’s Compensation (1990).24.00 The§of
as to an “incontrolling question whether occurs the courseinjury

of’ the is whether the isemployment activity reasonably expect-­
thus,able so as to be an incident of the and aemployment, part of

Cabinets,it. J&G supra. Because one could anreasonably expect
who was callemployee on and was to livecontinuously required
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dinner,to, we holdsit down to eatat some point,on the premises
injuredthat Mr. was whileAngusCommission’s decisionthat the

is substantialbycourse of’ his employment supported“in the
evidence.

that the Commission erredarguesThe nextappellant
discussedrisk doctrine. It theto thedeclining apply positionalin
notArkansas courts have expresslybut noted thatdoctrine

Larson,to theAccordingdoctrine.the riskpositionaladopted
test, and he states:“arisingis a for the out of’doctrine substitute

of courts aregrowingAn and numberimportant
ofthe full the test:implications positional-riskaccepting

if it would not haveinjury employmentAn arises out of the
obliga-that the andoccurred but the fact conditionsfor

of the in theplaced positiontions claimantemployment
he was It is even common for the testinjured.where more

into be and used situations. Thisapproved particular.
in casesfor oftheory supports compensation, example,

bullets, lunatics, and inother situations whichstray roving
theonly injurythe connection of the with isemployment

the in aobligationsthat its placed employee particular
injured byat the time when he is someplace particular

force, “neutral” tomeaningneutral neither thepersonal
employment.claimant nor. associated with thedistinctly

Larson,1 A. The Law Workmen’s 6.50Compensation, §of
The to be(1990). only positionalmet before riskrequirement

is which must beinjurybe that the risk causes the amay applied
God,A of statesneutral one. tornado is an Act and Larson that

risks,” meaningActs of God are classified as “neutral that they
are neither claimant nor associated withpersonal distinctlyto the

Larson, Doctrinethe A. The Positional Risk inemployment.
L.J.,1973 Dulce 761.Compensation,Workmens’

five the riskAt least states have doctrineadopted positional
involvingin cases due to tornados. are as follows:injuries They

Inc.,(HarveyLouisiana v. DeSoto Cotton Oil Company,Caddo
720, v.6 Knox(1942)); (Wiggins199 La. So.2d 747 Mississippi

Glass, Inc., (Whetro(1969)); Michigan219 So.2d 154 v.
Awkerman, 235, (1969)); Georgia383 174 N.W.2dMich. 783

Edwards,v. 152 Ga.Fire(National Company App.Insurance
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v. Shinn566, S.E.2d 455 and Nebraska(1979)); {Nippert263
236, 388 N.W.2d 820223 Neb.Company,Farm Construction

Eleven either the(1986)). adopted posi-states have specifically
doctrine in “neutral risk” situations or itstional risk applied

without it.expressly adoptingprinciples

cases either discussed the riskpositionalArkansas have
ordoctrine have reached conclusions consistent with the reason-

Peel,instance,ing Eddy,of the doctrine. For in Kendrick v. &
Firm, 29,795LawGibbons 32 Ark. S.W.2d 365 weApp. (1990),

stated:

Although the doctrinepositional yetrisk has not been
in toapplied Arkansas sustain an award of compensation,

our cases have indicated that doctrinethe would be applied
Shack, 27a 42,in case. Inproper Pigg v. Auto Ark. App.

S.W.2d (1989)1,766 36 we thecited case of EssoParrish
Adams, 560,Service Center v. 237 Ark. 374 S.W.2d 468

(1964), where compensation was awarded to a claimant
who was workinjured at a of windby gust which ‘lifted

air,into theappellee carried him approximately seventy-­
feet,five and him on the concrete Wedropped saidapron.’

PiggthaXin while the words risk’‘positional were not used
Parrish,in that case represents the oftype fact situation

where the riskpositional doctrine arises.

32 Ark. at 31App. -32. Kendrick concerned an whoemployee was
killed an Weby acquaintance. found risk tothe be ratherpersonal
than neutral and we declined theapply positional risk doctrine..to

we referAgain to the ease of Parrish Esso Service Center v.
Adams, 560, 468,237 Ark. 374 S.W.2d as being the of facttype

tosituation which the riskpositional doctrine would be appropri-
Kendrick,ately Seeapplied. supra. The wasemployee picked up

gusta of windby and dropped onto concrete while securing his
employer’s property. The Supreme Court the “increasedapplied
risk” intest theholding that wasinjury compensable because the

1 though Pigg v. adopt applyWe note that positionalAuto Shack did ornot the risk
doctrine, doctrine,opinion incorrectly applyingdiscussion of it in the that whenstates the
it employment.is a substitute for “in actually suppliesthe course of’ the The doctrine a
presumption injurythat employment.the out“arose of’ the
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employment:

situationdangerousin a moremomenthim at thatplaced
than that towas concerned‘Act of God’as theinsofar

forsubjected;wasvicinityin thatwhich the general public
at such ato outsidegowas not requiredgeneralthe public

Id. at 568.of safety.remain in placesbut couldtime

doctrine, theriskto theurging apply positionalIn us
not compensableareAngus’ injuriesMr.contendsappellant

degree ofgreaterhim to adid not exposebecause his employment
same vicinity.in thegeneral publicmembers of therisk than other

killedarea were orinjuredWest Memphisin the(Several people
it is applyingcontends thatthestorm.) Though appellantthisby

thereferred to asrisk,” commonlyisthis approach“positional
it doestest,” and, theby appellant,as appliedrisk“increased
in theout of and“arisingtest ofwith ouraway two-pronged

us tourges adoptalsoThe appelleecourse of’ the employment.
doctrine, result. Hecontraryasuggestingriskthe positional

hisobligations imposed byconditions andthat but for theargues
to bebeen in theplaced positionhe would not haveemployment,

of theis a correct application“neutral risk.” Thisinjured theby
distinctionsno need to draw fineWe seerisk test.”“positional

is noA or windstorm“neutral risks.” tornadobetween oftypes
bullet.lunatic or aroving stray“neutral” than aless

risktheaccept positionalthose courts whichjoinWe now
injuredwho arefor employeesto compensationdoctrine provide

ofwho should bear the burdenThe ofneutral risks.by question
consideration, of theand useis ainjurycosts of such an policythe

the risk ofrisk is neutral placeswhere therisk doctrinepositional
such a loss.2able to sustainthe mostpartyloss on the employer,

of our workers’This, believe, with the spiritwe is in keeping
law.compensation

Compensa­that the Workers’heldWe have repeatedly
claimant inin favor of theconstruedliberallyAct is to betion

v. GeneralPinkstonremedial purpose.with the Act’saccordance
46,Co., (1990);375782 S.W.2d30 Ark. App.Tire & Rubber

2 Changing Interpretation: The Positional RiskAreasScarzafava,See John F. of
(1976).204,L. Rev. 2063 Workmen’sDoctrine Compensation
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the dissentingto11-9-704(c)(3). ContraryArk. Code Ann. §
we our case lawabandoningare notjudge’s prioropinion,

of theto evidenceprove by preponderancea claimant arequiring
the course of his employment.that his arose out of and ininjury

anconstruing the statute inliberally extremelyWe are simply
cases, risks. Innarrow of those which involve neutralclass

bar, Angus’at Mr. injuriesthe doctrine to the caseapplying
“arose because “but for” theemployment employ­out of’ his
ment, not his hishe would have been in home on employer’s

which hit theat the time at the tornado area.premises particular
theWe hold that because substantial evidence Commis­supports
of andinjuriession’s conclusion that Mr. arose out in theAngus’

course of his it be affirmed.employment, must

Affirmed.

C.J.,Cracraft, Danielson, Rogers, J.,J. and dissent.

George Cracraft, Judge, dissenting.K. Chief I respect-
dissent because I am offully very strongthe that theopinion

“positional risk” doctrine has no within the frameworkplace of
our Workers’ InCompensation judgment,Act. ofmy application
the injuries ignoresdoctrine to from “Acts of God”resulting clear
and Act,sections of Worker’sunambiguous our Compensation
and of case law andmany years interpreting applying those
sections.

The “injuries” for which workers’only bene­compensation
fits are areprovided those that are sustained in the course of the
employment and that arise of it. Ann.out Ark. Code 11-9-­§§
102(4); (a)(1) (1987).11-9-401 “In the course of the employ­

time,ment” refers theto and circumstances under whichplace,
an Theinjury “arisingoccurs. out ofphrase employment”the
refers to originthe or cause of the accident. Cabinets v.J&G

789, 600Ark.269 S.W.2d 916 InHennington, (Ark. App. 1980).
order for an to arise out the it must be ainjury of employment,
natural and or incident of theprobable consequence employment
and a natural result of one Id.of its risks. It is so well established
as to no citation that the burden ofrequire compen-­proving

restssability legislationthe claimant. More recentsquarely upon
every issue onprovides that the Commission shall determine the

basis of thewhether the burden of on the issueparty having proof
evidence; inhas established it a of the soby preponderance doing,
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withoutthe evidence andweigh impartiallymustthe Commission
11-9-Ark. Code Ann.of doubt to any party.the benefitgiving §

1991).704(c)(2) (4)and (Supp.

in case waswas evidence that the claimant thisSince there
a day,hours theduty twenty-four prevailingto be onrequired

thefindingthe Commission’s thatcorrectly approvesopinion
his the time ofwithin the course of atemploymentclaimant was

however,alone, is tofinding, standing insufficientinjury.the That
to thatThe claimant was also establishrequiredsustain an award.

some riskout of and was connected withinjury causallyhis arose
incident the employment.to

case, with theaffirming judgesIn the are dispensingthis
for of vital and statutorily-requiredneed this secondproof

a that is “a forthey sayelement and doctrine substituteapplying
of doctrine isapplicationthe out of test.” Their this‘arising

“from ‘neutralfinding injurybased on a that the resulted a
the norrisk[],’ . . . neither to claimantmeaning personal[one]

added.)distinctly (Emphasisassociated with the employment.”
rulingsof ourmyIn this is a abandonmentopinion, complete prior

a employ­that must be affirmative of distinctiveproof“[t]here
See, Gerber v.injury.”ment risk as the cause of the Productse.g.,

McDonald, 226, 229, 691 879, (1985);Ark. S.W.2d 88015 App.
192, 841,Ark. 649Falcon Jet 8 S.W.2dBagwell Corp., App.v.

843 (1983).

rule,addition,In the aaffirming judges reject well-reasoned
to God” theby majority“Act of cases vastaccepted appliedand

of our togeneral injuriessister states. The rule applicable
resulting windstorms is set forth in 99 C.J.Sfrom tornadoes and

(1958),Workers’ 250 as follows:Compensation §

as result ofInjuries bysustained theemployees
ordinarilyor are compensablewindstorms tornadoes not

not, such, to the riskexposedwhere such are asemployees
degreesuch harm to a than thegreater public generallyof

mayin but be had wherevicinity, compensationthe same
the hisbyis reasoninjured employee employmentof

to such causes.specially exposed injury [Emphasisfrom
added. Footnotes omitted.]

same of in 82 Am.general applicationThe rule is stated to be one
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Sandoval,In(1976).2d 327 J.CompensationJur. Workmen’s §
Annot., or Death Due toCompensation: InjuryWorkmen’s

385,Storms, the author states:(1972),42 A.L.R.3d 391-92

most have taken the view thatGenerally, jurisdictions
arisingto recover for an out of and incompensation injury

course of must be a connec-the there causalemployment,
tion between such and the Under thisinjury employment.
view, rule,the courts have therecognized knowngenerally

rule,as the or “increased risk” that“peculiar” anif
reason his duties is to a oremployee by exposed specialof

— is,the elements that onepeculiar danger greaterfrom
thatthan to which other in the arepersons community

— and anexposed is sustainedunexpected injury byif
elements,reason the a causal connection is therebyof

established between the andemployment the andinjury
therefore the constitutes an accidentinjury arising out of

workmen’s,and in the course of within theemployment
acts.compensation [Emphasis added.]

In view,of the statementssupport that this is a themajority
author lists cases from various that havejurisdictions held in
accordance with it. A number of other cases so holding are

Larson,contained in footnotes in 1 A. Law Workmen’sof
Indeed,Compensation 8.21(a) (1990). as the prevailing opin-§

notes,ion our own court has thissupreme applied same majority
Adams,rule. See 560,Parrish Esso Service Center v. 237 Ark.

374 (1964).S.W.2d 468

I cannot agree that this rulemajority places any undue
burden on workers or is somehow to thecontrary orspirit

of ourpurposes Act. It requires no more than that a worker prove
that the character of his oremployment, that the at whichplace

be,that employment thatrequired he was such as would intensify
the risk of frominjury extraordinary natural causes. In my
judgment, rulethis is much more in with the ofkeeping purposes
our Workers’ Act thanCompensation is the riskpositional
doctrine; at least the majority legislativerule with thecomplies
mandate that a worker a causal connectionprove between his
injury and some risk of his our Actemployment. Clearly, was
never intended to serve as general accident or health insurance.
There is no that a claim comespresumption within the provisions
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the; of the in noAct, way dispensesconstruction Actand liberalof
Funeralfor of See Crouchproof compensability.the needwith

Crouch, 417, (1977);557 S.W.2d 392 Duke v.262 Ark.Homev.
Co., 182,223 Ark. 264 S.W.2d 834ProductsPekin Wood

to an forexceptionthe intended createlegislatureHad(1954).
God, have somight provided.Acts itinvolving easilyofcases

the statement in thenotwithstanding prevailingFinally,
which acceptthose courts thejointhat nowopinion “[w]e

doctrine”, that anby evenlyrisk I note affirmancespositional
court, case, notsuch are entitled to precedentialdivided as this

219, 729Nelson, (1987).Ark. 161France v. 292 S.W.2dweight.

JJ.,Rogers, joinand in this dissent.Danielson

v. ARKANSAS FLOORINGEddie PATRICK OAK
COMPANY

833 S.W.2d 790CA 91-423

ofCourt of ArkansasAppeals
En Banc

8,deliveredOpinion July 1992
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Baim, Gunti, Mouser, DeSimone, Robinson,& by: William
Mouser,Kirby for appellant.

Friday, Clark, Baker,Eldredge & Jr.,Jamesby: C. and./.
Pickens,Michael for appellee.

Jennings,John E. claimant,TheJudge. Patrick,Eddie
worked for Arkansas Oak Flooring as aCompany ripsaw opera-

9, 1989,tor. On January Patrick injured his shoulder. He was
seen by Oxner,Dr. Troy an osteopathic physician. He was
referred Dr.by Oxner to Dr. Bob Gullett and Dr. John Lytle,
orthopedic surgeons. Neither could find an anatomical basis for
the claimant’s He waspain. also seenapparently Dr. Bradby

In anMosely. 7,1989,office note dated August Dr. Gullett wrote:

He relates that his shoulder hurts him. He can still
move it well and there is no change really from what I have
seen before. I have told him that I have done all that I am
able to do to him andhelp heperhaps could visit back with

doctor,his Oxner,family Dr. and referral toperhaps
another orthopedic surgeon would be appropriate.

The claimant returned to Dr. Oxner 8,1989,and on August
Oxner wrote:
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else to offer thisnothinghavethough II feel as
unable tothat we have beenhas been toldPatientpatient.

the cause of his pain.would topointfind thatanything
physicianthat if there was anotherpatientHave instructed

gladI would be tobe able tomight helphe thoughtthat
him at that time.refer

in her office7, 1989, nurse wroteDr. Oxner’sOn September
notes:

Dr.wanting appointmentcomes inPatient [with]
neurologicalis due to apainas he feels his shoulderBishop

it was thatagreedwas consulted andDr. Oxnerproblem.
asup appointment requested.we would set

Weber,Edwardthe claimant to Dr.Dr. Oxner also referred
at the claimant’ssurgeon, request.another orthopedic

Patrick’sdiagnosedhad a MRI andDr. Bishop performed
Dr. Weber rec-syndrome. Ultimatelyasproblem impingement

which has not beensurgery, yet performed.ommended

held that the wasemployerOn these facts the Commission
Drs. and WeberBishopfor the treatment bynot responsible

referral,”of a “valid buttheir treatment was not a resultbecause
the claimant.”bywere “referrals based aupon requestrather
the issueonlyCommission’s decision stand ismayWhether the

onpresented appeal.

(1987)11-9-514(a)(1)Code Annotated sectionArkansas
provides:

the commissionIf the selects aemployee physician,
unless thechangenot authorize a of physicianshall

com-to the satisfaction of thefirst establishesemployee
or circumstancethat there is a reasoncompellingmission

change.ajustifying

changeto characterize aauthorityThe Commission’s
ownoriginhas its in the Commission’sof as a referralphysician

deviationCommission to permitRule 23 which authorizes the
is impossibleCommission’s rule when compliancefrom the .or

615,Arkv. 259Buford,See Mohawk Rubber Co.impractical.
Butcher, Parker,v. 4 Ark.Mad Inc.(1976);535 S.W.2d 819
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124, (1982).628 S.W.2d 582 We have held that whetherApp.
a of“changetreatment is a result of a “referral” rather than

be made the Commis-byis a factual determination tophysician”
Underwood, 116,v. 33 Ark. 802 S.W.2d 481App.sion. TEC

challengedWhen the Commission’s of fact are(1991). findings
on we affirm if are substantial evidence.appeal, they supported by

Welch, 103,Brick Works v. 33 Ark. 802 S.W.2d 476Hope App.
(1991). Substantial evidence means such relevant evidence as a
reasonable mind as tomight a conclu-accept adequate support

Carr, 215,sion. 25 Ark.College DairyClub v. 756 S.W.2dApp.
128 (1988). We do not reverse the Commission’s decision unless
we are convinced that fair-minded with the samepersons facts
before them could not have arrived at the conclusion reached by

Lambert, 28,661the Commission. Inc. v. 10Ark.Silvicraft, App.
(1983).S.W.2d 403 The longerCommission no has the discretion

to a ofretroactively approve change physicians. Wright Con-
Randall, 358,Co. v. 12tracting Ark. 676 S.W.2dApp. 750

(1984).

bar,It is true that in the case at Dr. Gullett suggested
the that Dr.possibility mightOxner refer the claimant to a third

Nevertheless,orthopedic surgeon. it was the claim­apparently
ant’s own idea to obtain referral to a neurologist. We conclude
that the Commission’s determination that the treatment Drs.by

and Weber wasBishop in the nature ofactually a ofchange
isphysicians substantialsupported by evidence.

Co.,White v. Lair 136,Oil 20 Ark. 725 S.W.2dApp. 10
(1987), is distinguishable. In White “emergency treatment” was
involved and we said “the was ofchange not appellant’s seeking
but was instead prompted by exigent circumstances. . . .”

Villines,also relies onAppellant 102,Electro-Air v. 16Ark. App.
697 S.W.2d 932 (1985), but in Electro-Air the referral was

a one whichapparently genuine coincidedmerely with the wishes
of the claimant’s attorney.

We hold that the Commission’s decision is supported by
substantial evidence.

Affirmed.

Cracraft, C.J., Mayfield, J., Cooper, J.,and dissent.

Cooper,James R. IJudge, dissenting. dissent because I
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that the claimant’sthe conclusiondisagree majority’swith
changesWeber constituted ofDrs. andby Bishoptreatment

In its the Commissionrather than referrals. opinion,physicians
treatment those doctors constitutedbythat the claimant’sstates

that he bebecause the claimantchanges requestedof physicians
However, foris clear that a mere requestreferred to them. it

is, itself,in insufficient totreatment aby particular physician
Villines,referral. See Electro-Air v.invalidate an otherwise valid

102, Whether or not(1985).16 Ark. 697 S.W.2d 932App.
referral,a as to a changetreatment constitutesparticular opposed

for the Commission. TEC v.of is a of factphysicians, question
116, 802 S.W.2d 481Underwood, Wemust(1991).33 Ark. App.

if couldaffirm the Commission’s decision fair-minded persons
reach the arrived at the Commission. Tuberville v.byconclusion

Co., 196,Ark. 771 S.W.2d 805International 28Paper App.
(1989).

in Dr.The Commission relied on officenotes which Oxner’s
nurse stated that the came in anwantingclaimant appointment
with Dr. and Dr. Oxner’s statement in his thatBishop, deposition
he referred the claimant to Dr. Weber at the claimant’s request.
However, Dr. ofthe Commission took Oxner’s statement out
context, ignoring the rest of his statement in which he made it

originthat he could not determine the of the claimant’splain
and that he referred the claimant to anotherpain, physician

that,because he felt that he had else to offer him. I submitnothing
context,when Dr. Oxner’s statement is read in fair-minded

not the was notpersons could therefore conclude that claimant
referred him to Dr. See Tuberville v. Internationalby Bishop.

Co.,Paper supra.

Cracraft, C.J., Mayfield, J.,and join.
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Shermer, Jr., appellant.Jonathan P. for

Gen., Miller,Bryant,Winston Clint Senior Asst.Att’y by.
Gen., forAtt’y appellee.

Rogers, 4,1990,Judge.Judith On March a stolen vehicle
Lawrence,driven John Eric crossed the center lineby appellant,

of the and collided head-on with an vehicle.highway approaching
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Chisum, in the on-were Verla a passengerKilled in the accident
vehicle, a in the carGay, passengerand Paulcoming Gregory

Chisum,driver,The other Sandra sus-driving.wasappellant
The wreckas a result of the collision.injuriestained severe

offmoments after officers had broken theirjust policeoccurred
of the vehicle operated by appellant.high-speed pursuit

was in the Circuit Court ofchargedAppellant subsequently
with theft in connection with the stolenby receivingPope County

vehicle; two counts of for the deaths of Chisum andmanslaughter
degreeand second related to the receivedGay; battery injuries by

Chisum. A ofjurySandra found these offenses asappellant guilty
charged, and received sentences of ten for theftappellant years by
receiving; manslaughterten for connected with the death ofyears

Chisum;Mrs. six and one half for manslaughter for theyears
and,death of Mr. six for secondGay; years degree Thebattery.

trial court ordered these sentences to be served butconcurrently,
to the of incarceration hadconsecutively period that recently

been in a revocationimposed probation proceeding.

On appeal, appellant advances the three issues forfollowing
(1)reversal: the trial court erred in not a mentalordering

evaluation Ark.pursuant to Code Ann. 5-2-305 1991);(Supp.§
(2) the trial court erred in to findfailing that double wasjeopardy

and,a bar to further (3) the court erred inprosecution; failing to
find that his course of conduct was suchuninterrupted that he
could only be convicted of one offense resulting from the wreck.

error,We find no and affirm.

first is that theAppellant’s point refusingtrial court erred in
to the forsuspend proceedings undergoto aappellant psychiatric
examination to determine his to stand trial. Forcapacity purposes

review,of our it is to setnecessary out the factual background
torelating this issue. Appellant was also in theseriously injured

record,collision. From the it that he sustained some formappears
of 20,1990,head as well as ainjury, leg.broken On Marchbadly

counsel wroteappellant’s a letter to the court in which he stated
that appellant “presently lacks the to understand thecapacity

Iproceedings against him. will advise the court when his
ceases if it does.”incapacity This letter the court toprompted

enter an order forexcluding trial thespeedy purposes period
2nd,between March 20th and July defendant is unable to“[a]s
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and unable to to trial.”assist counsel proceed

had to before the court forSince appellant yet appear
23, 1990,held a onarraignment, hearing Maythe court to

entertain the that be toprosecutor’s request appellant required
remain the rehabilitation center in Hotat where he wasSprings

from his or that he be ininjuries, jail, or thatrecuperating placed
he be released on bond. At this thehearing, court was generally

infirmities,informed of and the court learnedappellant’s physical
for the first time that mental difficulties involved theappellant’s
loss of memory. the court was made aware of a letterSpecifically,
written a Dr. Michael Church which statedby that wasappellant
“found to have a moderate in hisimpairment memory involving
recent events as well as recall. He alsomemory has severevery

ofimpairment long-termhis The courtmemory.” entered an
order that remain inrequiring appellant the Hot Reha-Springs

Center,bilitation and that the court be informed of his release
order, 30, 1990,from that In thisfacility. dated theMay court

also stated:

counsel, 20,Defendant’s in a letter dated March
1990, notified the Court that his client lacks the capacity
to understand the him andproceedings against effectively
assist in his own defense. The Court has enteredpreviously
an order thetolling running of the trial time.speedy

The defendant’s at the Hotphysicians Springs Rehabilita-
tion Center are hereby directed to this Court withprovide a
written report relating to the defendant’s andphysical

Also,mental condition. the defendant’s physician is to
indicate in the whether or notreport the defendant is able
to appear 2,before this Court for arraignment on July
1990.

Thereafter, June,in the appellant before the same trialappeared
judge for a revocation hearing held in Johnson There isCounty.
no indication that appellant’s to wasincapacity proceed ques-
tioned at that hearing.

26,Appellant’s trial was scheduled foreventually February
trial,1991. Five beforedays counsel filed aappellant’s pleading
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notice,In thisProceed.”of Fitness to“Notice of Lackentitled
based onevaluatedmentallythat beappellantrequestedcounsel

assistance inwas unable to provideappellantthatthe assertion
of the events“has no memorytrial because heforpreparing

which beenconduct haveillegalofallegationstheinvolving
that,maintained bycounselhearing,At a appellant’smade.”

thenotice, to suspendthe trial court was requiredthisfiling
examination.of a mentalobtainingfor the purposeproceedings

was necessaryfurther that an examinationarguedCounsel
unfit tohad earlier found appellantbecause the trial court

of mentaland had ordered that a report appellant’sproceed
whoThe trial court thequestioned appellantcondition be made.

of the andchargesthat he understood the natureacknowledged
could be but said that herangethe of thatpenalties imposed,

recall about the events thesurroundingcould not anything
collision. also told the court that he had been in theAppellant

his injuries,rehabilitation center for treatment of andphysical
that been hisstated he had advised that would returnmemory

time,over and that he had been a notebook ingiven memory
which to write down that he remembered.things Appellant
further hestated that was unaware that doctor had recom-any
mended that he seek Thepsychiatric counselling. court also heard

Branch,the of jailor,a Jack who hadtestimony Pope County
known to his incarceration. Mr. Branch statedappellant prior
that he had asked he was in andappellant why jail that appellant

to him that he had stolen a Amexplained white Trans and had
been ininvolved an accident. Based on the conversations he had
with and his observation of withappellant interactionappellant’s

inmates,other Mr. didBranch not believe assertionappellant’s
that he was from asuffering loss of memory.

The trial court denied for a mentalappellant’s request
notice,evaluation based on a thatfinding the which ofspoke only

memory loss as the basis of appellant’s failed toincapacity, put
mental inappellant’s issue. Oncompetency appeal, appellant

asserts rulingthat the trial court’s was in error.

It is thatrecognized the conviction of an accused
while he is legally to stand trial violates dueincompetent process.

State, 1, Thus,Addison v. Ark. (1989).298 765 S.W.2d 566
Arkansas Code Annotated (1987)5-2-302 that noprovides§

who, defect,as a result of mental disease or lacks theperson
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againstto understand the him or tocapacity proceedings assist
tried, convicted,in his own defense shall be oreffectively

sentenced for the commission of an offense so long as such
endures. Arkansas Code Annotatedincapacity 5-2-305 (Supp.§

in1991) that aprovides pertinent part defendant“[w]henever
charged in circuit court files notice that he will in issue hisput
fitness to or that there is reason to doubt hisproceed, fitness to

the court shallproceed, all furtherimmediately suspend proceed­
that,in theings and theprosecution,” upon of thesuspension

proceedings, the court shall enter an order directing the defend­
ant to undergo examination and observation by one or more

center;at a localpsychiatrists regional mental health or ap­
at least onepointing qualified to makepsychiatrist an evaluation

and or thereport; directing Director of the Arkansas State
to examine andHospital on the mentalreport condition of the

defendant; or other suitable for thefacility of thepurpose
examination. See Ark. Code Ann. &5-2-305(a)(2) (b)(1)§
(Supp. 1991). It is the intent ofclearly this statute to prevent the
trial of any State,who isperson legally See Ball v.incompetent.

423, 646 However,278 Ark. S.W.2d (1983).693 a defendant in a
criminal case is ordinarily to bepresumed mentally tocompetent

State, 56,stand trial. v.Deason 263 Ark. 562 (1978).S.W.2d 79
The test of to stand trial iscompetence whether an accused has
sufficient topresent ability consult with his lawyer with a

degreereasonable of rational andunderstanding, whether he has
a rational as well as factual ofunderstanding the proceedings
against State, 337,him. v. 271 Ark.Lipscomb 609 S.W.2d 15
(1980).

bar,In the case at the nature of claim ofappellant’s
wasincompetence specifically identified in the beingnotice as his

to recallinability the event surrounding the wreck. In at least two
cases, our courtsupreme has held that amnesia or lack of memory
is not an foradequate ground holding a defendant toincompetent

State, 17,638stand trial. v.Rector 277 Ark. (1982);S.W.2d 672
State, 56,Deason v. 263 Ark. 562 S.W.2d (1978).79 In oflight

decisions,these we share the trial court’s view that appellant
failed to input issue his fitness to under theproceed statute in that
the asserted ground is not as arecognized mental disease or defect
for which an accused is considered to stand trial.incompetent

case,Under the peculiar circumstances of this we noperceive
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error in the trial court’s refusal to halt the and order aproceedings
filed inmental evaluation based on the notice this case. We also

no to orderssignificanceattach the entered the trialprevious by
court. We think that these two orders were tosimply responsive

20, 1990,counsel’s letter of March and that it is clear that the
court was what counsel had averred in the letterrepeating as

makingto the court’s a that wasopposed finding notappellant
Also,to closecompetent of counsel’s letterproceed. inspection

and the letter written Dr. Couch reveals noby assertionspecific
that wasappellant suffering from a mental ofdisease defect
which affected his tocompetency proceed, but rather that it was
his lack of recollection that affectingwas his capacity to proceed,
which, above,as stated is not a basisproper for andeclaring
accused addition,unfit to stand trial. In the trial judge specifically
stated at the hearing that his concern at that time was appellant’s
physical court,toability appear before the and not his mental

that,condition. We orders,also note after the ofentry these
inappellant participated the revocation hearing without raising

an sum,issue of his mental Incompetency. under the circum­
case,stances of this we find no error in the trial court’s ruling. We

that,add even though we consider the notice which was filed
ineffective, there is otherwise in thenothing record which would
have given the court “reason to doubt” fitness toappellant’s
proceed so as to trigger the requirements of Ark. Code Ann. 5-2-305§

State,See 640-A,Hudsonv. 303 Ark. 801 S.W.2d48 (1990)
(supplemental opinion denying rehearing).

nextAppellant argues that the trial court erred in not
hisgranting motion to dismiss made groundson of double

1989,In Octoberjeopardy. of inappellant pled guilty the Johnson
CourtCounty to ofcharges andburglary theft of property, and

was onplaced probation for years.five After the present charges
filed,had been the state initiated revocation proceedings alleging

that appellant had violated the condition of his probation which
thatrequired he not commit offenseany punishable by imprison-

ment. As reflected aby judgment entered in the Johnson County
Circuit 27, 1990,Court on June the court revoked appellant’s

andprobation sentenced him to concurrent terms of twenty and
ten years, for andrespectively, burglary theft of property.

contendsAppellant that he was twice inplaced jeopardy because
the charges for which he stood trial previously served as the basis
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revocation of his probation.for the

double clause defendants injeopardy protectsThe
againstcriminal ormultiple punishments repeatedproceedings

Dinitz,v.for the same offense. United States 424prosecutions
“risk,”denotes which in the(1976).U.S. 600 constitu­Jeopardy

sense, traditionallytional is associated with a criminal prosecu­
Jones,v. 421 It(1975).tion. Breed U.S. 519 has been held that

risk the double clause refers is notthe to which jeopardy present
in that are not criminal.” v.proceedings “essentially Helvering
Mitchell, State,(1938);303 U.S. 391 see also Farris v. 303 Ark.
541, (1990).798 S.W.2d 103 The Court has observedSupreme

revocation, revocation,that like is not a ofprobation parole stage
a criminal evenprosecution, though it does result in the loss of

v. 411liberty. Gagnon (1973);U.S. 778 see alsoScarpelli,
State, 444,Pylandv. 302 Ark. 790 178 (1990).S.W.2d Conse­

a on is notquently person entitled to the “fullprobation panoply
of afforded arights” defendant in a criminal prosecution.

Brewer,v. 408 471Morrissey (1972).U.S.

Our court has dealt with the issue of doublesupreme
in the context of revocationjeopardy in the case ofproceedings

State, 570,Townsend v. 256 Ark. 509 S.W.2d 311 (1974). In
Townsend, sentence,while the appellant was under a suspended
he chargedwas with the offenses of andburglary grand larceny.
Based on these charges, the state also filed a to revokepetition the

trial,Atappellant’s suspended sentence. the wasappellant
granted a directed verdict of as theacquittal, trial court found
that the of antestimony had not beenaccomplice sufficiently
corroborated. At the revocationsubsequent hearing, it was

thatstipulated the court could consider the testi­accomplice’s
trial,mony taken at and the trial court revoked the suspended

sentence on the ofbasis that On fromtestimony. theappeal
revocation, the contendedappellant that he was in doubleplaced
jeopardy, arguing that the revocation hearing constituted a
second on chargestrial the for which he had been Theacquitted.

court, however, didsupreme agreenot that former jeopardy
barred revocation after an on theacquittal charges. Inunderlying

“so the courtholding, observed that revocation of a suspension[a]
extended,”is in the nature of a revocation of a privilege previously

and reasoned giventhat “Townsend was not an additional
rather,followingsentence the revocation the courthearing; only
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serve the full sentence that hadthat he be torequireddirected
it is funda-earlier.” Inasmuch as ayearsbeen rendered several

a defendant anfollowingthat ofconcept reprosecutionmental
State,double see v.by jeopardy, Cozzagliois barredacquittal

33, it is in the court’s(1986),289 Ark. 709 S.W.2d 70 implicit
former does not to revocationholding applythat jeopardy

instructive,inWe consider the decision Townsendproceedings.
ineven the scenario differs that there the revocationthough

whereas here the revocation thefollowed an acquittal, preceded
trial. We this distinction immaterial for thefind reason that
double either to revocation or itjeopardy applies proceedings,

revocation,does not. If it does not to itapply makes little
difference whether revocation or follows aprecedes criminal

Miller,See United States v. 797prosecution. e.g. (6thF.2d 336
Cir. 1986).

A of courts which havemajority specifically addressed
this issue have also found that double does not tojeopardy apply
revocation proceedings. (Kan.State v. 761 P.2d 317Quarles, Ct.

Miller,1988). SeeApp. United States v. 797 F.2d (6th336 Cir.
1986); Jonas v. 779 F.2dWainwright, (11th 1986);1576 Cir.

Reivitz,v. 746Thompson (7thF.2d 397 Cir. 1984); United
Chase,States v. 649 F.2dWhitney, (5th 1981);296 Cir. v.State

State,588 A.2d 120 (R.I. 1991); v. 574Davenport S.W.2d 73
(Tex. 1978);Crim. State v.App. Eckley, (Or.579 P.2d 291 Ct.

1978). As said theApp. by court in State v. Quarles, supra:

With the ofexception N.W.2dSnajder 665[246
(Wis. 1976)], that,these courts hold auniformly although
defendant is at risk at a orprobation hearing, theparole
risk does not rise to the level of being in in‘put jeopardy’ the
constitutional sense because the revocation hearing is not
equivalent words,to a criminal inprosecution; other the
hearing is not a proceeding which could result in a

Theconviction. of apurpose revocation is not tohearing
law,a criminal forpunish violation of the but rather to

determine whether he has violated the conditions of his
probation. The court’s to revoke doesauthority probation
not ondepend whether the defendant’s probationary

Rather,conduct is criminal. the function of the court at the
revocation is toprobation hearing determine whether to
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which theor execute a sentence for an offense ofimpose
been convicted and for whichalreadydefendant has

was granted.probation

guidance761 P.2d at 320. Based on the offeredQuarles,State v.
State, the authorities mentionedin Townsend v. andsupra,

above, inwe conclude that was not doubleappellant placed
jeopardy.

issue,As his final contends that the trial courtappellant
in his motion to dismiss the of secondgranting chargeerred not

and one of the counts of It is thedegree battery manslaughter.
contention that the conduct which the ofupon chargesappellant’s

wreck,and second the car was amanslaughter degree battery,
and ofsingle, continuous act out which he coulduninterrupted

be for oneonly prosecuted offense.

In thismaking argument, relies on Ark.appellant
Code Ann. 5-1-110(a)(5) (1987), which provides:§

When the same a(a) conduct of defendant establishmay
offense,the commission of more than one the defendant

not,be for each such offense. Hemay prosecuted may
however, be convicted of more than one offense if:

(5) The conduct constitutes an offense defined as a contin-
ofuing course conduct and the defendant’s course of

conduct was unless the law thatuninterrupted, provides
of such conduct constitutespecific periods separate

offenses.

held, however,The court has that in order for thissupreme
subsection of the statute to be the “conductapplicable, prohibited
must be continuingas a course of conduct crime.” Smithdefined

State, 451,757v. 296 Ark. S.W.2d 554 (1988). See also Rhodes
State, 211, State,v. 293 Ark. (1987);736 S.W.2d 284 Rowe v.

20, 607271 Ark. (1980).S.W.2d 657 In reference to the offenses
here, a commits ifperson manslaughter he causes therecklessly
death of another Ark. Code Ann.person, 5-10-104(a)(3)§
(1987), while a person degreecommits second if hebattery

causes seriousrecklessly to anotherphysical injury person by
means of a Ark. Code Ann.deadly weapon. 5-13-202(a)(3)§

Thus,(1987). neither nor secondmanslaughter degree battery is
Therefore,defined as a course ofspecifically continuing conduct.



49

this statute is of no benefit to and does not hisappellant prohibit
tried and convicted of thesebeing charges as offenses.separate

Moreover, isappellant’s argument not consistent with the su-
Fraser, 67,court’s decision in Holder v.preme 215 Ark. 219

There,(1949).S.W.2d 625 the court held that former jeopardy
did not bar successive for ofprosecutions charges involuntary
manslaughter that were based on the deaths of three in apersons

traffic accident.single Focusing on the “reckless” element of
statute,intent incontained the former Ark. Stat. Ann. 41-2209§“(1947), the court concluded the etitioner risked a[p] violation of

the statute as to each whose life heperson andimperiled bemay
held for eachseparately responsible death proximately resulting
from the conduct.”prohibited

Affirmed.

Dewey MAGAR v. STATE of Arkansas

CA CR 91-323 836 S.W.2d 385

Court of ofAppeals Arkansas
Division I

16,Opinion delivered September 1992
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Jr., Defender, J.LlewellynR. PublicSimpson,William
Defender, Marczuk,Marczuk, LlewellynPublic J.by:Deputy

Public Defender.Deputy

Gen., Att’yPamela Asst.Bryant, Att’y by; Rumpz,Winston
Gen., for appellee.

Jennings, was convicted inJudge. Dewey MagarJohn E.
of eight-Court of the sexual abuse anCountyPulaski Circuit

thirty years imprisonment.child. He was sentenced toyear-old
is the trial court erred inargumentThe on thatprimary appeal

statement, age,his made therefusing disclosing byto asuppress
noafter his arrest. We findshortlydefendant to officerspolice

error and affirm.

Jensen, officer,a North Little testifiedpoliceJanice Rock
Mr. in the detentionMagarthat she filled out a fact sheet on

fact sheet is an identifica-“basicallycenter. She testified that the
from the arrest She obtainedreport.tion form” and is separate

birth, address,name, and “somefrom Mr. his date ofMagar
rightsShe did not advise the defendant of his Mirandacontacts.”

before the interview.

is thatdegreeOne element of sexual abuse in the first
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of older. Ark. Code Ann.agebe oreighteen yearsthe defendant
Here Jensen that the defend­5-14-108(a)(3) (1987). testified§

30,1957. ishis as June The thatargumentant date of birthgave
Wethis statement at trial was error.the use of “unmirandized”

Jensen thethe asked Officer fall withinquestions byhold that
to the rule.booking“routine Mirandaquestion” exception

Muniz, Questionsv. 496 U.S. that are(1990).582Pennsylvania
tonecessary bookingasked to secure databiographical complete

or services and which are to thereasonably relatedpretrial
of theadministrative concerns fall outside thepolice protections

Muniz,of U.S. The suchMiranda. 496 at 601. answers to
are admissible even if should turn to bequestions outthey

Sims,v.incriminating, United States 719 F.2d 375 Cir.(11th
denied, when,1983), cert. U.S. 1034 (1984);465 and even as

here, establish an element ofthey the offense State v.charged.
Banks, 753, Herrin,322 N.C. 370 S.E.2d (1988);398 State v.

(La.562 So.2d 1 1990).Ct. The circuit did errApp. judge not in
admitting Jensen’s testimony.

At trial wasthere evidence thethat defendant had been
onconvicted four other occasions of the sexual abuse of children.

In closing argument said,the “Ladiesprosecutor gentlemen,and
Magar has hadDewey many chances. And I don’t know how

more smallmany children we are to allow him . . .”going to.
objectedAppellant and moved for a Themistrial. court overruled

the formotion a butmistrial admonished the jury to thedisregard
prosecutor’s remarks about what the defendant inmight do the
future.

A mistrial is an extreme drastic remedyand that
should only be toresorted when has beenthere an error so
prejudicial justicethat could not be served by continuing the trial.

State, 291,v.Wingfield 303 Ark. 796 S.W.2d 574 (1990). The
decision whether orgrantto a fordeny motion mistrial withinlies
the State,sound discretion of trialthe court. See Brewer v. 269

185,Ark. 599 (1980).S.W.2d 141 We will reverse when anonly
State,that 468,abuse of discretion is shown. v.Vasquez 287 Ark.

bar,701 S.W.2d 357 In the(1985). case at we believe the court’s
State, 228,admonition was sufficient. See v.Ronning 295 Ark.

633, denied,748 S.W.2d cert. 489 1040 (1988).U.S.

Appellant’s argumentrelated the languagethat precise
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made the mattersimplyin its admonitioncourt usedtrialthe
made forargumentsWe do not considersucceed.worse cannot

89,State, 81936 Ark. App.Finn v.time on appeal.the first
in the court’sacquiescecannot(1991).25 AppellantS.W.2d

appeal.of it onand then complainadmonition

erred inthe trial courtthatarguesFinally, appellant
theduring penaltythe argumentState to closethepermitting

in Duncanclearly rejectedwasargumentThisof the trial.phase
521,State, (1987).726 S.W.2d 653Ark.v. 291

Affirmed.

Danielson, J.,Cracraft, C.J., agree.and

of ArkansasWHITE v. STATEWillie Joe

837 S.W.2d 479CA CR 91-196

of ArkansasCourt of Appeals
IDivision

23, 1992SeptemberdeliveredOpinion
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Deen,Gibson & Deen,by: Thomas D. for appellant.

Bryant, Gen.,Winston Att’y by: Catherine Asst.Templeton,
Gen.,Att’y for appellee.

Cooper,R.James The inJudge. thisappellant criminal
case was convicted a jury of ofby delivery a controlled substance
under Ark. Code 5-64-401(a)Ann. 1991). He(Supp. was§

tosentenced inthirty the Arkansasyears of Correc-Department
tion and was subsequently denied post-conviction relief based

hisupon assertion that he received ineffective assistance of
Oncounsel. appeal, he contends that the trial court in (1)erred
his motion fordenying verdict,a (2)directed hisoverruling
toobjection statements, (3)hearsay and his fordenying petition

post-conviction relief. We affirm.

Other than the chemist who verified thethat substance sold
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witness, theVernalcocaine, Spears,oneonlyState calledwas the
the He stated thatin transaction.participatingundercover officer

16,1989, residence at thewent to thehe appellant’son September
that theFree. He had been toldTommyof Sheriffrequest

of and thatBoy,” uponknown the name “Lulabywasappellant
as Hedoor, Boy.identified himself Lulathethe appellantopening

wherehallway Garywent a to a bedroomthat downtheystated
“Pluto,” wasDavis, him rocks of cocaine andgaveas threeknown

to the$100.00. theSpears gave moneyit cost Officertold would
in the of the room.standing doorwaywaswhoappellant

time,in he knew the appellantHe that at that pointstated
Pluto,and andBoyas that he did not confuse LulaBoy,Lulaonly

to be the main culprithe Lula theBoy, appellant,that considered
identified theto be control of the residence. He positivelyand in

evidence,Onman he known as Lula thisBoy.as the hadappellant
of of adeliverythat the wasjury appellant guiltythe found

controlled substance.

inis that the court erredargumentThe firstappellant’s
for a A motion for a directedhis motion directed verdict.denying
a the of the evidence.challenge sufficiencyverdict constitutes to

47,State, In(1992).38 828 S.W.2d 847Duncan v. Ark. App.
mustreviewing the evidence on the courtsufficiency appeal,the of

in most to the State andlightlook at the evidence the favorable
the if substantial evidence toany supportaffirm there isjudgment

247,681State, 334284 Ark. S.W.2dthe verdict. Harris v.jury’s
179,State, 370v. 33 Ark. 804 S.W.2d(1984); App.Alford

sufficient force and(1991). Substantial evidence is evidence of
inducinga one or the othercompel waycharacter to conclusion
Duncan,beyond conjecture.the mind to mere orpass suspicion

todeterminingIn there is substantial evidencesupra. whether
verdict, it is to consider thejury’s permissible onlythesupport

v.guilt.to the of Tarentinotestimony that tends verdictsupport
55,State, (1990).302 Ark. 786 S.W.2d 584

wastestimonyThe contends that Officer Spears’appellant
arose time herendered due which eachdiscrepanciesincredible to

inHe resulteddiscrepanciesrestated the facts. contends these
told; however, thebeingthree different versions of the transaction

thetestimony appellant presentedfrom the officer’s thatexcerpts
The first that thetwo versions. wasonlyin brief demonstratehis
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officer second was thatmoney,asked the for the and theappellant
moneytold him the to thegivePluto to appellant.

concedes, in testi­discrepanciesAs the appellant
resolve; to rejectare for the to the is free ormony jury jury accept

that to be oranyall of the or thereof it believes truetestimony part
S.W.,2dState, 131,Larue v. 34 Ark. 35 (1991).false. 806App.

ofdisagreeWe that this variance was such as to render thedegree
incredible,of the findtestimony undercover officer and we

substantial evidence to the conviction.support appellant’s

The secondappellant’s argument is that the court erred in
overruling his toobjections bystatements made Officer Spears

thewhich considers be Heappellant objectedto whenhearsay.
the asked Officer who heprosecutor was to seeSpears expecting

goingwhen to this judgeresidence. The that theruled witness
could as whomtestify to he was togoing see. Officer thenSpears

“Westated were under the that Lula . . Theimpression . .”
objected onappellant based OfficerSpears’ earlier thattestimony

he had never seen this man and heonlythe could form thisway
was fromimpression information supplied by another person.

The judgetrial ruled that the witness could astestify to what was
his The thirdimpression. statement by Officer was thatSpears
the sheriff “had described gavehim and me namehis and told me
that he was thegoing name Lulaby of The trial ruledBoy.” judge
that this was not elicited to the matters Theprove stated.
appellant again objected after Officer Spears responded to the
question your“what was as to theunderstanding sheriffs
knowledge of BoyLula White?” The trial thejudge overruled
objection, the officerstating could testify to whether Sheriffas
Free directed to gohim to the residence.

statement,is aHearsay other onethan made theby
declarant while testifying at the trial or hearing, offered in

toevidence the truthprove of the matter asserted. Arkansas Rule
of Evidence 803(c).Rule Out-of-court statements are hear­not

State,if offered to thesay show basis action.of v. 29Nottingham
95,Ark. App. 778 S.W.2d 629 (1989). Officer wasSpears

working Free,undercover at the ofrequest Sheriff and the
information togiven him was in thenecessary conducting

Thus,investigation. we saycannot that the admission of these
statements to show the basis of Officer action wasSpears’ error.
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on is thatthird and final argument appealThe appellant’s
in his forpetition post-convictionerred denyingthe trial court

36.4, herelief, allegingto R. Crim. P. thatArk.pursuantfiled
of The of hisassistance counsel. basiswas ineffectiveprovided

Brown, a part-he Thomasbyis that wasargument represented
co-defendant,defender, Davis, hisand Garytime assistant public

Bunch, It isthe defender.by Timothy publicwas represented
obvious conflict of interest betweenthat there was anundisputed

of butguiltas denied anythingthe two defendants the appellant
Mr. Davis also deniedduring the transaction andbeing present

he to cocaineclaiming only present purchasethat wasguilt
himself.

exists,of the issue is whether or notWhen a conflict interest
The appel-the affected counsel’sadversely performance.conflict

wasperformancelant that Mr. Brown’s so affectedcontends
Davis as witness at thebecause he refused to'call Mr. a appellant’s

trial.

onhearingAt the the appellant’s post-conviction petition,
Brown, that theattorney,Mr. the testifiedappellant’s appellant

court; he toMr. Davis to that had talkedsubpoenaasked him to
twice;Mr. that information elicited from Mr. DavisDavis the

client;his that matter of strategy,was detrimental to and as a trial
call a He statedhe elected not to Mr. Davis as witness. further

call Davis witnessthat he would have refused to Mr. as a
who him.regardless representedof

Davis,Mr. after with andspeakingBunch testified that Mr.
existed, he theassignedthat a conflictdetermining potential

Mr. He that Mr. officecase to Brown. stated Brown’sappellant’s
severed,were didthoughwas in that the cases he tellcity;another

be theMr. would harmful toGary testimonyBrown that Davis’
case; that no with thepart negotiationshe had inappellant’s

onlythe and that theattorney concerningprosecuting appellant;
somehis office in the case wasbyparticipation appellant’s

work.secretarial

be toone attorney may appointedIt is well-settled that
such representationor more defendants withoutrepresent two

torightse of the Sixth Amendmentconstituting a violationper
Arkansas,of v. 435 U.S.Hollowayeffective assistance counsel.

475, Court, v. 483Burger Kemp,482 The in(1978). Supreme
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(1987), acknowledgedU.S. 776 that there is a thatpossibility
co-defendants,will result when twoprejudice partners represent

that is theand the risk increased when two withlawyers cooperate
one in theanother and conduct of trialplanning strategy.
Nevertheless, the Court maintained that this does not anjustify

Rather,inflexible rule in allpresuming prejudice cases. the Court
stated, is if theprejudice presumed “only defendant demonstrates
that counsel ‘actively represented conflicting interest’ and that
‘an actual conflict of interest affected hisadversely lawyer’s

” 650; State,483 at v.performance.’ Burger, IngleU.S. 294 Ark.
353, 742 (1988).S.W.2d 939

bar,In casethe at the State correctly out thatpoints
whether Mr. Bunch and Mr. Brown be consideredmay “part­
ners” is They togetherdebatable. worked only theirpart-time,

cities,officeswere in two different athey made conscious effort to
cases,sever the and they worked theirindependently for respec­

Nevertheless,tive clients. even if arethey considered “partners,”
we cannot that conflict affectedsay any the performance of Mr.
Brown by his failure to call Mr. Davis as a witness. As both

stated,attorneys Mr. Davis’ wouldtestimony have been detri­
defense,mental to the andappellant’s the decision callto certain

rejectwitnesses and other potential witnesses is alargely matter
of trial andstrategy counsel must use his own best tojudgment
determine which witnesses will be tobeneficial his client. v.Mays
State, 505,798303 Ark. error,S.W.2d75 (1990). We find no and
we affirm.

Affirmed.

Cracraft, C.J., Rogers, J.,and agree.



58

Hedlund v. O.and CharlesLeoneWalter HEDLUND
S. Hendrixand NormaHENDRIX

837 488S.W.2d92-106CA

ArkansasCourt of ofAppeals
Division I

30,delivered 1992SeptemberOpinion



59

&Ridgeway Jr.,Breckenridge, by: Robert D. forRidgeway,
appellant.

&Hargraves McCrary, by: Robert S. Hargraves, for
appellee.

George Cracraft,K. Chief Judge. Walter and Leone
Hedlund from anappeal order dismissing their complaint,
contending that the trial court erred in finding that their cause of
action showed on its face that it was barred theby statute of
limitations. We affirm.

2,1991,On August appellants filed their complaint alleging
7,that 1985,on February appellee Charles O. Hendrix guaran-

teed payment of a promissory note payable to inappellants the
$143,500.00.amount of Appellants alleged that subse-they

quently released appellee from his inguaranty consideration of
Martha J. Vest and C.Jerry anHusley executing agreement
substituting themselves for asappellee guarantors of the note.
The complaint alleged that the substituted was null andguaranty
void in that the signature of Martha J. Vest was a and thatforgery

C.Jerry hadHusley beensubsequently discharged in bankruptcy
theby United States Bankruptcy Court. It further alleged that

the release of fromappellee his guaranty was likewise null and
void because of a lack and failure of the consideration for the
substitution of the new andguaranty, that thereforeappellee
remained liable as guarantor of the note. forAppellants prayed
judgment against forappellee the full amount of the note with
accrued interest.

filedAppellee a timely motion to dismiss the complaint on
grounds that it failed to state facts upon which relief could be
granted and that it showed on its face that the cause of action
against him was barred theby statute of limitations. On Septem-
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It concludedits order of dismissal.entered24,1991, the courtber
21,1986, absolute barconstituted andated Junethe releasethat

failed tonote, hadbecause appellantson thecause of actionto the
within the time permitteddocumentto cancel thatan actionbring

onstate factstherefore failed tolaw, complaintand that theby
granted.could bewhich relief

that theirholdingerred inthat the courtcontendAppellants
Theystatute of limitations.was barred thebycause of action

note and not forone collect thethe suit was toargue that on
ofrelease, statuteand that the propercancellation of the

date the notefive from theyearswould belimitation to apply
thefrom the date on whichthan five yearsbecame due rather

agree.We do notrelease was executed.

21, 1986, executed a written documentappellantsOn June
note.as of theobligations guarantorfrom allreleasing appellee
fromcancelled, releasing appelleethe documentvoided orUntil

action ondefense to anwould constitute aguaranty completehis
chancellor to determine wasThe initial issue for theguaranty.the

release for failure ofattack on thatwhether the appellants’
of limitation.within the periodconsideration had been asserted

limitations tobeginsIt well settled that a statute ofis
cause of action first arises.run when a andcomplete present

486, (1986);S.W.2d 654247 Ark. 446Connelly,Hunter v.
1096,Morris, (1931).750 Thev. 182 Ark. 34 S.W.2dHolloway

isof action arises or accruesdeterminingtrue test in when a cause
have first maintained thetime when a couldplaintiffto establish a

Pack,v. 35 Ark.conclusion. Davenportaction to a successful
a40, A cause of action to cancel(1991).812 S.W.2d 487App.

its cancellationthe forgroundwritten instrument arises when
673,Burns, Ark. 135 S.W.2d 670Burns v. 199first occurs.

(1940).

datein this case existed on thealleged forgeryAs the
executed, action for cancellationwas the cause ofthat the release

executed, than fivewhich was morearose when the release was
of this action. Unless the periodto the commencementyears prior

action tothesuspended,limitations was tolled or otherwiseof
limitations.bycancel the release was barred

had atheydid not knowtheycontend thatAppellants
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until obtained thetheycause action for cancellation afterof
signature on the substitutedaffidavit of Ms. Vest that her

However,was it settled one’sgenuine.not is well thatguaranty
of of cause ofignorance the existence his action does not prevent

the of from unless his isrunning, ignorancestatute limitations
due to concealment or on the ofmisrepresentation partfraudulent

Courtneythe one to invoke the statute. v. First Nationalseeking
Bank, 498,Ark. 780 36 v.(1989); Connelly,300 S.W.2d Hunter

606,Industries,Smith v. 224 Ark. 275 S.W.2d 429supra; Olin
Here,(1955). there was no that was aware ofallegation appellee

facts,the in oralleged any to conceal theforgery, way attempted
was a to fraud on in theparty any practiced appellants procure-
ment either hisof the substituted or release.guaranty

that,contend as theAppellants additionally complaint
also for aprayed judgment guarantoras of theagainst appellee
note, the court should consider the statute of aslimitations

from daterunning only the the note became due. In ofsupport
their rely on thoseposition, they cases that where there isholding
a asreasonable doubt to which of two statutes of limitations

to aapplies particular cause of action or itproceeding, will
be resolved ingenerally favor of the statute containing longerthe

period 5,of limitations. See v. McCarthy, 284Dunlap Ark. 678
259,S.W.2d 361 v.(1984); McEntire,Broadhead 19 Ark. App.

720 (1986).S.W.2d 313

Although rule,this is a well-established it appliedis
in thoseonly cases where two or more of limitationsstatutes may

be to the same ofapplicable cause action. The rule has no
application Here,to the case at bar. complaintappellants’

—contained two causes of action one toseparate cancel the
instrument fromreleasing appellee his and a secondguaranty

theseeking judgment for of theamount note for whichpromissory
was theappellee original guarantor. See R. 18(c).Ark. Civ. P.

Appellants could not onprevail the second cause of action unless
were firstthey successful in cancelling the release that otherwise

aconstituted tocomplete defense the second cause. Although
action,there were two causes of there onlyis one statute of

limitations to theapplicable cancellation issue. That statute
runbegan to from the date causethat of action first arose.

We thatconclude the trial court ruled that thecorrectly
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of torun on cause actionappellants’limitations hadstatute of
a barcompleterelease remained and wascancel the release. The

and there-guaranty, appellants’ complaint,to on theany action
fore, be granted.on relief couldto state facts whichfailed

Affirmed

Jennings JJ.,Danielson, agree.and

& TOTAL DISABILITY TRUSTDEATH PERMANENT
WHIRLPOOL CORPORATIONFUND v.

CA 837 S.W.2d 29391-512

of of ArkansasAppealsCourt
IDivision

30,delivered 1992Opinion September
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Pake,David L. for appellant.

Jones, Gilbreath, Jones,Moll,Jackson and Robert L.by:
III, for appellee.

Cooper,James R. Judge. The claimant in this workers’
casecompensation sustained two successive permanent injuries

in the of theemploy Whirlpool Corporation. Theappellee,
1979,claimant’s first tookinjury in and resulted inplace payment

$5,174.26of in benefits. Thepermanent partial disability claim-
ant returned to work at and was em-Whirlpool continuously

there heployed until suffered a second ininjurycompensable
1985, which inresulted additional permanent anatomical impair-

a offindingment and total apermanent disability. Subsequently,
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theFund and employerthe Trustappellantbetweenarosedispute
takethat it was entitled toassertiontheconcerning employer’s

$5,174.26 for permanentthe claimantthe topaidcredit for
The Commissionfrom the 1979disability arising injury.partial

entitled to credit for thosewasemployerthat theconcluded
decision,From thatdisability payments.permanent partial

appeal.comes this

reversal, the CommissionTrust Fund contends thattheFor
the permanentcredit forallowingerred the appellee employerin

Weinjury.the 1979 affirm.benefits fordisability paidpartial

wasconcluded that the entitledemployerCommissionThe
disabilityof partialto for the prior payment permanentcredit

81-1313(f)(1) (Repl.Ark. Stat. Ann.tobenefits pursuant §
1976), that:which provides

ofinjury: permanentSecond In cases(f) disability
accident, a permanentwherearising subsequentfrom a

existed thereto:disability prior

a after(1) permanent injuryIf an receivesemployee
ininjurysustained anotherhaving previously permanent

he is receivingfor whichof the sameemploy employer,the
for subsequent injurythecompensationcompensation,

disabil-be the andpaid healing period permanentshall for
theincreasingthe and notextending period byity by

inju-subsequentWhen the andweekly previousamount.
disability,total compen-received result in permanentries

asdisabilitytotalshall be forpayable permanentsation
of this Act.Section 10(a)inprovided [§ 81-1310]

Dollarsdetermining FiftyIn when Thousand
for permanenthas been($50,000) in benefitsweekly paid

10(a)Sectionawarded underdisabilitytotal 81-1310][§
Act, theweekly prior injurypaidof this the benefits for

the subse-be the weekly paidshall added to benefits for
injury. (Emphasis supplied).quent

Ann. 81-­arguesThe that Ark. Stat.appellant §
81,of 19 which established1313 was Act 290(f) (1) bysuperseded

asserts thattheInjury Specifically, appellantthe Second Fund.
in Act 290languagethe(f)(1) by81-1313 was superseded§

that:providing
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1981,1, ofall casesCommencing January permanent
has beenor where theredisability impairment previous

be as hereinor shalldisability impairment compensated
provided.

81-1313(i) (nowArk. Stat. Ann. codified at Ark. Code Ann.§
However,11-9-525(b)(l) (1987)). the Arkansas Supreme§

Court has held that Act 290 did not Ark. Stat. Ann. 81-­repeal §
Foods,1313(f)(1) either or Ricelandspecifically by implication.

Fund, 528,Inc. v. Second 289 Ark. 715Injury S.W.2d 432
that,(1986). The Court held thebecause claimant in Riceland

disabled,was and and because bothpermanently totally injuries
occurred while the claimant was in Riceland’s employment,
Riceland, Fund,rather than the Second Injury was responsible
for all the andcompensation benefits due the claimant. Id. at 532.
The CourtSupreme reached this conclusion by reading the two

statutes,statutes together; after so construing the the Court
reconciled them by stating that:

If successive ininjuries the same cause totalemployment
and permanent the ordisability employer his insurance
carrier is toresponsible the for allemployee benefits. If the
previous or diddisability impairment not arise out of the
employment the sameby the Secondemployer, Injury
Fund must the benefits.pay

Foods, Inc.,Riceland at 532.supra,

Moreover, it is clear that Ark. 81-1313(f)(1)Stat. Ann. §
was not superseded Act 290 withby to casesrespect tosubsequent

1, 1981,January because the claimant’s in theinjury Supreme
Court’s Riceland case occurred in March 1981. Second Injury

Foods, Inc.,Fund v. 104,70417Ark. App. S.W.2d 635Riceland
Foods,(1986) (aff­'d sub nom Riceland Inc. v. Second Injury

Fund, supra).

itFinally, should be noted that Ark. Stat. Ann. 81-­§
1313(f)(1) was not included in the Arkansas Code of 1987.
Section acts, codes,1-2-103 of the Code 11repealed and“[a]
statutes, and all ofparts them and all amendments to them of a
general and 31,permanent nature in effect on December 1987
. . . .” however,Specifically from thisexcepted wererepeal,
statutes omitted or“improperly erroneously” from the Code.
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the absence of anyIn1-2-103(a)(2) (1987).Ann.CodeArk. §
its81-1313(f)(1), givenandAnn.Ark. Stat.ofrepealspecific §

we holdcited supra,casesunder the Ricelandvaliditycontinued
or errone-was81-1313(f)(1) improperlyAnn.that Ark. Code §

effectCode, remains inand thereforefrom theomittedously
1-2-103(b) (1987).Code Ann.to Ark.pursuant §

cannot1313(f) applythatNext, contendsthe appellant §
$50,000toduty pay onlytheon the employerbecause it imposes

here, however, hasbenefits; stipulatedthe employerweeklyin
The$75,000 benefits.weekly appellantinis liable forthat it

is a “tacit admission”the employerthis bythatargues stipulation
agree.We do not81-1313(i) applies.that §

was liable forthat itthe did concedeAlthough appellee
benefits, not fromwas derived$75,000 figurethatweeklyin

l-9-502(b)Ann. 1from Ark. Code(a), but insteadsubsection §
that:(1987), which provides

1,on and after Marchoccurring(b)(1) injuriesFor
of1981, ($75,000)dollarsfirst thousandseventy-fivethe

total disabilitydeath or permanentbenefits forweekly
in thehis insurance carrierthe orby employershall be paid

chapter.in thismanner provided

whoof an employeeAn or(2) dependentemployee
($75,000)thousand dollarsa total of seventy-fivereceives

to drawbe to continueeligiblebenefits shallweeklyin
but allin this chapter,at the rates prescribedbenefits

thousand dollarsof seventy-fivebenefits in excess
and Permanentfrom the Deathshall be($75,000) payable

Trust Fund.Total Disability

$50,000 limit on an employer’stheof whetherThe question
byhas been(f) (1) supersededfor in 81-1313liability provided §
is$75,000 Ark. Code Ann. 11-9-502limit for inthe provided §

case; to itsstipulatedthe employerbefore us in thisnot properly
Commission; this$75,000 theof beforeto the extentliability

was strictlyopinion,as reflected in the Commission’sstipulation,
objectwill not be heard toof whoadvantageto the the appellant,

Ark.v. 253Kelley Kelley,Seeit for the first time on appeal.to
378, 5 (1972).486 S.W.2d

us, webeforeis therefore notAlthough properlythe issue
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that we that the Commission’s decisionnevertheless note believe
cited opinionwas In its the Commission itsopinion, priorcorrect.

Center,in Medical Ark. W.Sparks Regional Comp.Wennberg v.
D109279, 2,1989),del. whereCommn. D40586 it(op. February

is case atpresented bydecided the which the bar:precise question

Notwithstanding the clear of subsectionimplication
the insists that its own ceases502(b)(2), employer liability

$50,000 onrelyingafter has been the references topaid,
in 81-1313(f)(1).that amount former Ark. Stat. Ann. §

Code,That statute was not carried forward into the new
but it is still effective to onimpose liability the employer

than(rather Fund)the Second Injury where disability
inresults from successive theinjuries employment.same

Foods, Fund, 528,InjuryRiceland Inc. v.Second 289 Ark.
715 S.W.2d 432 is us(1986). patentlyIt obvious to that the

failedAssembly 13(f)(1)General to amend tomerely §
with oversightconform and did notthrough inten-§502
retain thetionally employer’s maximum atliability

$50,000. $50,000If an after inemployer stopped paying
benefits, but the Bank Fund became onlyliable after
$75,000 in benefits had been a wouldpaid, claimant never
collect fromanything the Bank Fund. That would be an
absurd result. Common tells legislaturesense us that the
intended a reasonable andresult one which aallows worker
to receive all the benefits to which he is entitled. We also
note that is§502(b)(2) immediately preceded by

that,which§502(b)(l), states first seventy-five‘[T]he
thousand dollars of($75,000) forweekly benefits death or
permanent total shall be thedisability paid by employer or
his insurance carrier. . . .’Notwithstanding the omission

consistent,to make the sectiondisputed legislativethe
$75,000intent that the shallemployer pay the first of

permanent total benefits is anddisability manifest needs
no further discussion.

We think that the Commission concludedcorrectly
$75,000that the limit casesapplies to Ark.brought under Stat.

Ann. 81-1313(f)(1). Given the holdingCourt’s inSupreme§
Riceland, it is clearsupra, (f) (1)that 81-1313 inremains effect.§

$75,000Although provisionthe for a limit on an employer’s
in Codeliability 1-9-502(b)Ark. Ann. 1 creates an ambiguity,§



68

must be resolved inin the statutesambiguitiesandsuch conflicts
of the legislation.claimant due to the remedial naturefavor of the

104, 788Ark.Elect. 31Valley Coop., App.v. ArkansasNoggle
in Wennberg,Commission’s(1990). opinionS.W.2d The497

claimants access to theso in a that ensuresdoes mannersupra,
liabilityof have beenonce the limitsemployer’sBank Fund

reached.

is nothat there substantialThe next contendsappellant
thefindingCommission’s that claimant’sevidence to thesupport
inand 1985 combined to resultinjury permanent1979 injury

do this because the appellanttotal We not address issuedisability.
us medical evidence ithas failed to with an abstract of theprovide

Therefore,for we cannot determine therelies reversal.upon
without the record. We willgoingof the evidence tosufficiency

not do determine whether reversible error occurred. Seeso to
547, (1990).Ark. 787 S.W.2d 645Farmers Bank v. 301Perry,

the contends thatappellant permanent partialFinally,
be against obligationcannot credited thedisability employer’s

Code because that statutell-9-502(b)(l)under Ark. Ann. §
for totalpermanentcredit for benefits “death orpermits only

However, we thethink thatdisability.” (Emphasis supplied).
bemaybenefits which credited isapplicable provision regarding

found Stat. which the81-1313(f)(1), permitsin Ark. Ann. §
be inweekly benefits for the to creditedpaid prior injury

whether limit ofdetermining employer’s statutory liabilitythe
in the dohas been met. The benefits” referred to statute“weekly

not and are limited totemporary disability payments,include
RegionalSee Med.disability.benefits for permanent Sparks

Fund,Total 22DisabilityCenter v. Death and Permanent Bank
204,Ark. 737 463 Given that(1987).S.W.2dApp. only perma-

credited, holdnent be we must thatdisability maybenefits §81-
pay-credit for1313(f)(1) permits permanent partial disability

to ofments. To hold otherwise would be reach the absurd result
credit for benefits for a totalallowing only paid permanent
which is theby employment byfollowed continueddisability

ininjury resultingsame and a another perma-secondemployer
nent will not be to havedisability. legislature presumedtotal The

Heath,a Co.v. 254Phillipsdone vain or useless Petroleumthing.
847, (1973).Ark. 497 S.W.2d 30
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Affirmed.

Jennings, J., agrees.

Rogers, J., concurs

John M. HUITT v. STATE of Arkansas

CA CR 91-185 837 S.W.2d 482

Court of of ArkansasAppeals
En Banc

30,deliveredOpinion 1992September
4,[Rehearing denied November 1992.*]

J.,*Mayfield, grant rehearing.would
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Wells,Bill G. forOffices, by: appellant.Wells Law

Gen., Brent Asst.Standridge,J.Bryant, Att’y by:Winston
Gen., forAtt’y appellee.

Cooper, in this criminalJudge.James R. The appellant
Court on Octobercase was tried in the Bradley County Municipal

alcohol,3,1990, of while under the influence ofcharges drivingon
turn,center, failure to asign, driving signala left ofrunning stop

aBy municipaland to submit to a test.refusing breathalyzer
24, 1990, the wasentered on Octoberjudgment appellantcourt

alcohol,while under the influence ofdrivingfound not ofguilty
record is silentand left of center. Therunning sign, drivinga stop

judgmenta turn. Thecharge failing signalthe of toregarding
refusingof toonlythe was foundappellant guiltyreflects that

thetest. Thebreathalyzer appellant appealedsubmit to a
Court,the Circuitjudgment Bradley Countycourt tomunicipal

1990,19, he was foundand after a trial on Novembernon-jury
a test and hisbreathalyzerof refusal to submit toguilty only

of six months. Fromdriver’s was for asuspended periodlicense
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decision,that comes this appeal.

reversal,For the contends that the trial court erredappellant
in his motion to dismiss ofdenying pretrial because the acquittals

court,in and that the trial court erred inmunicipal finding that he
refused to take a requested breathalyzer test. We affirm.

The record shows that Officer Gary Hibbard of the Warren
Police issuedDepartment the citations to the onappellant

9, trial,1990. AtSeptember Officer Hibbard testified that he
observed the fail to at aappellant sign; that hestop stop followed

car;the inappellant’s vehicle his patrol observed the appellant
turn left a signal; and observed thewithout turnappellant right
and the vehicle in front of astop house. Officer Hibbard did not
turn on his blue lights or signalotherwise the toappellant stop.
After the vehicle,hadappellant hisstopped Officer Hibbard

him, him,approached questioned and administered field sobriety
tests. When he was asked if line,he would walk a straight the

refused,appellant stating that he would submit to no more tests.
The wasappellant then taken into custody, charged with the

above,offenses enumerated and ofacquitted all charges except
refusing the breathalyzer test.

The appellant argues that his motion to dismiss should have
been granted because the state failed to show that circumstances
existed under which the appellant was deemed to have given his
consent to the breathalyzer test under Ark. Code Ann. 5-65-202§

1991).(Supp. We do not agree.

Annotated,Arkansas Code 5-65-202(a) 1991)(Supp.§
inprovides, pertinent part, that:

Any whoperson aoperates motor vehicle or is in actual
controlphysical of a motor vehicle in this state shall be

consent,deemed to have given tosubject the provisions of
5-65-203, to a chemical test or blood,tests of his or her
breath, or urine for the ofpurpose determining the alcohol
or controlled substance content of his or her blood if:

(1) The driver is arrested for offenseany arising out of
acts alleged to have been committed while the wasperson
driving while intoxicated or driving while there was one-
tenth of one percent (0.10%) or more of alcohol in the

blood;person’s or
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in an whileis involved accidentThe(2) person
vehicle;acontrol of motorin actual physicaloroperating

or

law enforcement officeris a(3) byThe person stopped
the whilebelieve that person,who cause tohas reasonable

vehicle,a iscontrol of motoror in actual physicaloperating
or(0.10%)one percenthas one-tenth ofintoxicated or

in his blood.more alcohol or herof

that subsec­argumentwith theagreeWe appellant’s
not that thethe evidence does show(3)tion does not apply;

who hada law enforcement officerbywas stoppedappellant
the was intoxicated.appellantreasonable cause to believe that

testified,Instead, Hibbard he theapproached appel­as Officer
and arunning stopwarn him about speedinglant’s auto toonly

concedes,Likewise, subsection does not(2)as the Statesign.
innot involved an accident.because the wasapply appellant

However, is under the(1) applicablewe find that subsection
Here,the case at bar. theby appellantcircumstances presented

center,left andrunning sign, drivingwas arrested for a ofstop
turn, in intoxicateddrivingfailure to a addition to whilesignal

(1)a test.and to submit to Subsectionrefusing breathalyzer
arisingis for out“anythat a driver who arrested offenseprovides

while whiledrivingof acts to have been committed”alleged
deemed consent to a bloodgivenintoxicated shall be to have

however,test; not, that aalcohol providethis subsection does
while as aguilty drivingdefendant must be found of intoxicated

the consentbeing violatingto found ofprerequisite guilty implied
State, 22agreelaw. We the State’s that Gober v.argumentwith

121,Ark. S.W.2d 18 was decided inApp. (1987), wrongly736
we the extent it holds athis and overrule Gober to thatparticular,

arefusingDWI is a to a conviction forprerequisiteconviction
5-65-202(a)(l)to Annblood alcohol test Ark. Codepursuant §

issue, we hold the trial1989). Given our view of this that(Supp.
court in motion to dismiss.denyingdid-not err the appellant’s
Accord, Schaub, 76, (1992).3.10 832 S.W.2d 843State v. Ark.

theaddress contention thatWe next the appellant’s
is conviction for refusal to takesupportevidence insufficient to his

case, orjudgea blood test. In a whether tried byalcohol criminal
thewe most tolightreview the evidence in the favorablejury,
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State, finding of guilt byand affirm if the is substantialsupported
State, 102,24v. Ark. 749 S.W.2d 339evidence. Turner App.

is induces(1988). Substantial evidence evidence which the mind
or and is of sufficientgo suspicion conjecture,to merebeyond

oneor character to a conclusion or the othercompel wayforce
State, 196,v. Ark.Ryanwith reasonable 30 786certainty. App.

835 (1990).S.W.2d

State,the tolightViewed in most favorable the the
shows theevidence that intoxicated whenappellant appeared

the officer. The officer asked theapproached by police appellant
holdingto a field test oneperform sobriety by leg out while

foot;standing on the other the toattemptedappellant perform
this test but lost his balance. When the officer asked the appellant

tests,perform refused,to other field sobriety statingthe appellant
that he would not anytake more tests. When asked theby police

test,officer if he gazewould take the nystagmus the appellant
refused and stated “hethat wasn’t to take moregoing any tests or

togoing blow in tube orany anything.” Officer Hibbard testified
that the askedappellant was more than once if he would like to

test,thetake and that Officer Ferrellbreathalyzer read the
appellant rights test;his ofconcerning the ataking breathalyzer
nevertheless, refused,the thatappellant stating he was not going
to take test atany Although, asserts,all. as the appellant the

oftestimony times,Officer Hibbard is atself-contradictory the
officer’s ais mattercredibility which is left to the trier of fact.
Manny. State, 4,722291 Ark. S.W.2d (1986).266 We hold that
the appellant’s conviction is supported by substantial evidence.

Finally, we thenote that appellant asserts that the trial court
anemployed standardimproper of inproof determining that the

appellant refused to take a breath test. After the close of the
evidence, the appellant’s asserted that theattorney “standard is a

doubt,”reasonable arguedand that was“there not probable case
askto him to take a test.”breathalyzer In theresponse, judgetrial

stated as follows:

Well, doubt,THE COURT: reasonable I don’t know. The
code the lawsays that officerenforcement had reasonable
cause to believe the arrested had beenperson driving while
intoxicated or while there was one-tenth of one orpercent

doubt,more alcohol in the blood. So reasonableperson’s
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doubt situation.not a reasonableisthis

the conclusionleads us toof the recordreadingOur
confusing,somewhatremarks arethat, trial judge’sthealthough

context, was addressedhis statementout ofwhen takenespecially
athe fordetermining requestwhetherforthe standardto

Annotated 5-65-­Arkansas Codewas lawful.test §chemical
shall order ajudge person’sthat a1991)205(c) provides(Supp.

determines,judgeif theor suspendedlicense revokeddriver’s
hadenforcement officer“that the lawthings,otheramong

drivinghad beenthe arrested personcause to believereasonable
cor­judgethat the trial. . .” We concludewhile intoxicated.

law, no error.and we findtherectly paraphrased

Affirmed.

C.J.,Cracraft, concurs.

Mayfield, J., dissents

Mayfield, whodissenting. Before aJudge, personMelvin
consentgivenis deemed to havea motor vehicle in this statedrives

his or herthe alcoholic content ofchemical test to determineto a
Code Ann. 5-65-blood, conditions set out in Ark.one of the §

concedes1991) majoritymust exist. The202(a) opinion(Supp.
one setin this case is thecondition that could existthat the only
result,reach its5-65-202(a). In order to(1)out in condition of §

in v.decision Goberhas decided to overrule our priorthe majority
121, That decisionState, (1987).736 S.W.2d 1822 Ark. App.

State, 287 Ark.of Roberts v.understandingwas based on our
451, handed down on(1985), Septem-701 112 and wasS.W.2d

met two times16,1987.The General hasAssemblyber Arkansas
of subsec-(1)conditionchangedsince that decision and has not

waslike it did when GoberIt still reads(a). today exactlytion
court’s construction of abeen held that “alongdecided. It has

281Sanford,of law.” v.Thompsonstatute becomes a thatpart
932,935 said365, 370,663 It has also been(1984).Ark. S.W.2d

priorof topublic policy upholdthat “it is as a matternecessary
Indepen-or would result.”great injury injusticedecisions unless

331-32,Weber, 324,302 Ark. 789Bank v. Painedence Federal
v.(1990) (citing Sanford).S.W.2d 725 Thompson

Therefore, I that decisionI would not overrule Gober. think
correct, resulting from it.injusticeI see no orgreat injurywas and



75

Moreover, the sees noapparently great injuryGeneral Assembly
resultingor from decision. At we know thatinjustice bythat least

1987,75 of the General amended what is now Ark.AssemblyAct
5-65-202; however, did change (1)Code Ann. it not condition of§

(a) mysubsection of that statute. In the failure to amendopinion,
in of two sessions that(1) legislaturecondition either the of the

our in Gober thatstronglyhave occurred since decision indicates
the Gober decision was in with the thekeeping intent of
legislature.

Furthermore, I think is forgoodthere reason such a view.
of(2) 5-65-202(a),Under condition Ark. Code Ann. a person§

who is involved in an accident while or in actualoperating
of a motor vehicle in this shallphysical possession state be deemed

to to agivenhave consent blood alcohol test. The same isconsent
deemed to have given (3)been under condition of the statute

awhen law enforcement officer a is orstops person (who operating
in actual controlphysical vehicle)of a with reasonable cause to
believe that the is intoxicated. But theperson (1)under condition

to aconsent blood alcohol test is deemed to been given onlyhave
when a “driver” is arrested anfor offense actsarising out of

toalleged have been bycommitted the driver while intoxicated.

As I understand the law enacted legislature,as the if anby
officer a forstops driver a violation (buttraffic not because hashe
reason to discovers,believe the driver is intoxicated) and after the

probable tostop, cause arrest the fordriver whiledriving
intoxicated, or if an officer discovers such cause to arrest a driver
after the officer has a motorapproached vehicle that beenhas

at the driver’sstopped (butown volition not because of an
officer,accident) situation,the in either arrest the driver formay

driving while intoxicated and may the driver torequest submit to
a blood alcohol test. It is obvious that if the driver is not found

of intoxicated,whileguilty driving he cannot be forpunished
intoxicated,driving while and I do not believe canhe be punished

for refusing to submit to a blood alcohol test. The latter proposi-
tion results from the fact not,that the driver of a vehicle is under

legislative State,the theacts of deemed givento have consent to a
blood alcohol test simply because he is lawarrested aby
enforcement officer who the driver arrested actalleges was for an
committed while driving while intoxicated. The law inrequires,
my been,that the driveropinion, must have drivingin whilefact,
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to consent to theintoxicated, givenwill deemed haveor he not be
(1) (a) of theof subsectiontest under conditionblood alcohol

us legislate.torequiresTo hold otherwisestatute.

ofthe driver be convicteddoes not mean that mustThis
convicted,be underorder to subsec-intoxicated indriving while

statute, to a blood alcoholrefusing to submittion of the for(a)(1)
mean, however, thethat it must be established thattest. It does

fact, inwas, while intoxicated. But thedriving presentdriver in
whilecase, drivinghas found not ofguiltybeenappellantthe

was, fact,Thus, in drivingthe of whether hequestionintoxicated.
Therefore,decided in his favor. basedwhile intoxicated has been

above,discussed I dissent from thethe circumstancesupon
and reverse conviction.wouldmajority appellant’sopinion

written, down,butabove was before it was handedAfter the
Schaub,ofState v.the Court decided the caseSupremeArkansas

76, (1992). We then letterrequested310 Ark. 832 S.W.2d 843
views toapplicationbriefs from the for their on Schaub’sparties

case, briefs this wasthe and after these were received casepresent
theThe reliance of the majority opinion uponreconferenced.

makes I add view of thatnecessary mySchaub decision it that
relation to the case.opinion’s present

First, isI think the reliance on Schaubmajority’s misplaced.
readjudgeThat states that trial in that case our caseopinion the

of “to the that inGoberv. State stand for broad-based proposition
all a defendant must be convicted of DWI beforecircumstances

blood Therefusinghe can convicted of to submit to a test.”be
“We read the soin Schaub then states: do not caseopinion

78, agreeArk. at S.W.2d 845. I that ourbroadly.” 310 832 at
in viewholding should not be read so andbroadly, myin Gober

this dissentingSchaub is not in conflict with opinion.

To it exists is tonecessaryunderstand the law as ittoday,
State, 451,take a look at v. 287 Ark. 701 S.W.2dclose Roberts

There,112 the Court affirmed the(1985). SupremeArkansas
“behindasleepDWI conviction of a man the officer foundpolice

in alodged buildingthe of a car which was aagainstwheel
The court the DWI conviction under Ark.parking lot.” affirmed

Stat. That statute is now75-2503(a) 1985).Ann. (Supp.§
justcodified Ark. Code Ann. 5-65-103 It reads now(1987).as §

stateslike it did when Roberts v. State was decided and clearly
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isthat it unlawful and as in the act forpunishable provided any
to or be inperson actual control of a motoroperate physical

intoxicated,(a) (b)vehicle who is or has one-tenth of one percent
%)(0.10 or more of alcohol in his blood. thatby weight Applying

statute, the court in Roberts affirmed the DWI conviction of that
intoxicants, feet,“smelled ofappellant who was on hisunsteady

manner,in a slurred and had to be from hisspoke ‘wrestled’
However,behindposition steeringthe wheel.” 287 Ark. at 453.

the court in Roberts reversed the conviction forappellant’s
refusing to take a blood test because neither of the three
conditions (a)of subsection of Ark. Stat. Ann. 75-1045 (Supp.§
1985) Id. at 454.applied. Those conditions are now (after the

1987)amendment Act 75 ofby codified in Ark. Code Ann. 5-§
65-202 1991).(Supp.

1987,The obvious of Act ofpurpose 75 and so stated in its
clause, wasemergency to what theremedy in Robertsopinion

said “may have been a mere legislative tooversight have failed to
include in the implied consent provisions reference to persons
found in physical control of vehicles while intoxicated.” 287 Ark.
at 454. Thus Act 75 of 1987 states that it amends subsection (a) of
Ark. Stat. Ann 75-1045 (now Ark. Code Ann. 5-65-202(a)§ §

1991)). The(Supp. amendment added the words “or in actual
physical control of a motor vehicle” to subsection (a) and to

(2)conditions and (3) but did not add those words or make any
at allchange to the language of (1)condition of (a).subsection

That is the case,condition involved in this and the failure of the
legislature to change that condition in the two sessions since 1987

indicatesstrongly that our Gober decision is in keeping with
legislative intent. Just as the Arkansas Supreme Court refused to
legislate Roberts,in I think the Court of Appeals should refuse to
legislate in the present case.

I also want to comment upon the last two ofparagraphs the
majority Theopinion. secondappellant’s that thepoint argued
State did not prove beyond a reasonable doubt that the appellant
refused to take the breathalyzer test and that the trial court did
not thatapply standard to the determination of that issue. While I
would not reverse on appellant’s second Ipoint, do want to point
out that the first point (upon which I would reverse) is not
concerned with whether “the law enforcement officerhad reason-
able cause to believe” the wasappellant driving while intoxicated
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%) alcohol in(0.10of or more of hisor with one-tenth one percent
5-65-205(c)Code Ann. (Supp.This in Ark.provisionblood. §

however,That, is notmajority opinion.is referred to in the1991)
of Ark.(a)first Subsection Codepoint.the issue in the appellant’s

that “if a under arrest refusespersonAnn. 5-65-205 provides§
of officer to submit to athe a law enforcementrequestupon

designated agency,test the law enforcement asbychemical
5-65-202, goesbe given.”in none shall The section onprovided §

theunder driver’s licenseperson’sto add that these circumstances
givethe who shall ashall be seized officer theby person temporary

(c) judgeand section that if the deter-driving providespermit,
tothe officerhad “reasonable cause believe” the waspersonmines

inwhile intoxicated or with 0.10% or more alcohol thedriving
refusingthe to take the test wouldpenalties apply.blood then for

clear, however, Ark. Code providesIt is that Ann. 5-65-202§
which consent for a chemical testonlythree conditions forupon

shall This concernedblood alcohol be case is withimplied.
belief officer referred(1) only.condition The reasonable of the to

5-65-205(c)in Ark. Code Ann. is a that is inrequirement§
inaddition to the three conditions for consent set out 5-implied §

65-202.

I note Ann.Finally, 1991)that Ark. Code 5-65-203 (Supp.§
that atalso the chemical tests shall be administered theprovides

direction of an officer to believe“having reasonable cause” that
the to be tested was or in actual controlperson driving physical of

while while orhavinga motor vehicle intoxicated or 0.10% more
of alcohol in the blood. This codifiesperson’s section thesimply

of oflast the first section Act 75 of 1987. Thatparagraph
begins the words “Such chemical test orparagraph with tests”

to a whenand the tests which consents to heclearly applies person
or is in actual control of vehicle indrives a motor thisphysical

State. Thus it is that these are the referred to inobvious same tests
Ark. Code Ann. The5-65-203(a) (Supp. 1991). “having§

to which referencereasonable cause believe” clause follows the to
“chemical test or tests” adds an additional toonly requirement

(1) (2)conditions set out in the consent(3) impliedand three
conditions of Act 75 codified Ark. Code Ann.(nowof 1987 as 5-§

1991)).65-202 (Supp.

Isummary, (1) 5-65-202(a)In believe that condition of §
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relied the in(which upon by majorityis the conditiononly opinion
case)this does to the in this caseimpose upon appellantnot apply

Thus,consent for a blood alcohol test. the refusal to takeimplied
such a test was not a violation of Ark. Code Ann. 5-65-205§

1991).(Supp.

EAGLE SAFE CORPORATION v. John EGAN

CA 92-42 842 S.W.2d 438

Court of of ArkansasAppeals
Division I

7,delivered OctoberOpinion 1992
12,[Rehearing denied November 1992.]
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Lambert, for appellant.John D.by: Copeland,&Roy

Horan, for appellee.MorrisJennifer
George Cracraft, SafeJudge. Eagle Corpora-ChiefK.

Compensationorder of the Workers’tion from anappeals
minor child of Johnbenefits to theawardingCommission death

deci-findingsthe andcontends thatdeceased.Egan, Appellant
evidence.substantialbyCommission are not supportedsion of the

error and affirm.We find no

is inchallengedof the evidencesufficiencyWhen the
cases, theis to reviewthis court requiredworkers’ compensation

of thefindingsto theevidence in the most favorablelight
valuestrongest probativeitsgive testimonyCommission and the

will bedecisionThe Commission’sfindings.in favor of those
evidenceevidence. Substantialbyif substantialsupportedupheld

scintilla, means suchmere anddefined as more than ahas been
asmight accept adequatea reasonable mindrelevant evidence as

conclusion; force and characterevidence of sucha it isto support
andwill, certainty precision,materialit with reasonable andthat
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The issue is not whethera conclusion one or another.compel way
made,onewould to thefinding contrarythe evidence asupport

finding byit the made the Commission.supportsbut whether
Carr, 215, S.W.2d 128Dairy v. 25 Ark. 756College App.Club

(1988).

is in it onlight,When the evidence viewed this discloses that
6, 1987, John sustained a toFriday, EganMarch painful injury

that,right althoughhis foot. Dr. H. GarbuttLeopold testified;
Egan was in he could not correctivegreat pain, perform surgery
on the of swelling.the date of because the The wasinjury surgery

scheduled, therefore,not until following Monday morning.the
#4,The doctor aprescribed Empirin containingkillerpain

codeine, Eganand instructed to take one capsule every four
Althoughhours. wasEgan againstcautioned ingesting any
or drugsalcohol other while the hetaking Empirin, was not

advised of the of moredanger taking than four a day.capsules
There was evidence that he was in intense over thepain weekend.
He was unable to andsleep, the seemed to be onpain worse

OnSunday. Monday morning, Egan could not be awakened. He
was taken to the andhospital subsequently pronounced dead.
There was thattestimony had not been orEgan depressed
otherwise and theunhappy, witnesses knew of no reason hewhy
would have taken his own life. Although the number of inpills the
prescription bottle subjectwas to itquestion, was clear from the
evidence Eganthat aingestedhad significantlynumber in excess
of the number that should have been had thetaken doctor’s
instructions been followed.

An autopsy Malak,was performed Dr.by Fahmy who
testified without objection that “in view of the ofpresence the
injury to the right bone,foot with fracture of the metatarsal in my

theopinion, killerpain Empirin accidentally caused [Egan’s]#4
death.” Dr. Malak’s that theopinion overdose was wasaccidental

onbased his finding “only a minimal” amount of codeine residue
Egan’sin stomach. Malak stated that there was no evidence that

Egan had taken one massive findingsdose. Malak stated that his
were more indicative of a responsereasonable to by thepain
decedent.

The Commission found there athat was causal connection
Egan’sbetween death and the work-related injury to his foot. The
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drugoverdose of the prescribedalso found that theCommission
indepen-would constitute ansuch an intentional act aswas not

asconcluded follows:intervening cause. The Commissiondent

case,in this we would have todeath benefitsdenyTo
in the medi-takingacted unreasonablyfind that decedent

isto There insuffi-simplycation and intended overdose.
a on the lackfinding.such Basedcient evidence to support
to woulda as whyof credible explanation [decedent]

overdose, takedecedent would exces-whyorintentionally
due to(other pain)medication thansive amounts of the

did not intention-Malak’s that claimantopinionDr.plus
we findunreasonably,or act thatally necessarilyoverdose

has of the evidenceproven by preponderanceclaimant a
thecausallythat death was related to compen-decedent’s

sable injury.

benefits, relied on ourIn the Commissionawarding
Davis, 132,22 S.W.2dPreway,in Inc. v. Ark. 736App.decision

There, compensableworker sustained a back(1987).21 the
treatment was necessary.for which additional medicalinjury

to her doctor’s officeParagoulden from her home inWhile route
Tennessee, broken ankle in anin she sustained aMemphis,

the Commission’s determina­automobile accident. In upholding
thethat ankle was weinjury compensable, appliedtion the

Larson,1of discussed inofconcept “quasi-course employment”
Law, (1985). The13.11(d) conceptCompensationWorkmen’s §

activitiesresultingas those fromcompensable injuriesincludes
following injurythe a compensableundertaken by employee

which, time andthe activities take outside thealthough place
tothe related thelimits of are neverthelessworkplace,space

are reasonablenecessaryin the sense that ortheyemployment
Weinjury.because of theonly compensableactivities undertaken

an arises from such anPrewayheld in that when injuryalso
by merechain of causation should not be brokentheactivity,
onlybutactivity, bythe of thatinnegligence performance

or im­regardedbe asmay expresslyintentional conduct that
Larson, 13.11(d).1by the Seepliedly prohibited employer. §

wasin this case nottaking pillsof theAlthough the
it related to hiswasEgan’s employment,connected withdirectly

the medica-the hadinjury prescribedin that doctorcompensable
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thetion as of treatment for his work-related From ourpart injury.
record,of the we cannot conclude that thereview Commission’s

finding of causal connection is nota substantialsupported by
evidence.

that isAppellant’s argument the evidence insuffi­
cient to the Commission’s that thesupport finding overdose was
not an onintentional act the of the decedent ispart also without
merit. It was not for tonecessary appellee prove by direct
evidence that the death was accidental. A intentperson’s ordina­

evidence,berily proven bycannot direct maybut be established
circumstantial evidenceby by legitimateaided any inferences

Moreover,that may arise from it. the findingCommission’s in
this case is aided theby statutory that an ispresumption injury
not occasioned by the willful intention of the See Ark.employee.

11-9-707(3)Code Ann. (1987). While this presumption is a§
one,rebuttable the issue of whether wasit overcome by the

evidence was a ofquestion fact for the Commission to determine.
We cannot conclude that the Commission’s is notfinding sup­
ported substantialby evidence.

Affirmed.

Cooper Rogers, JJ.,and agree.

Fred L. White, Wife,WHITE and Judy A. His and Fred
White,L. ZINI,Jr. v. Zini,Frances Marie Trull James

Zini,Jack A.L. andShort Mrs. A.L. Short

CA 91-480 838 S.W.2d 370

Court of of ArkansasAppeals
En Banc

7,deliveredOpinion October 1992
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Tanner,Homer for appellants.

Hart, Farris & KeithGregg, Rutledge, by: forRutledge,
appellees.

George Cracraft,K. Chief Judge. Appellants appeal
from a decree anestablishing easement across their land in favor
of land owned by appellees. contend that the trialAppellants
court erred in that aholding written instrument executed theby
parties’ predecessors in 1959 was a valid ofconveyance an
easement and that it further erred in holding that the easement
had been 12, 1992,established by Onprescription. May we
certified this case to the Arkansas Supreme Court pursuant to
Ark. Ct. 29(4)(a).R. TheSup. courtsupreme declined to accept
the case and remanded it to this court for decision. Jurisdiction to
determine the issues presented on this is therefore in theappeal
court of Weappeals. find merit in contention,firstappellants’ but
affirm the trial court’s determination on the issue of prescription.

are theAppellants present owners of a tract of land which
borders on 10 inHighway Pulaski County. Appellees are the
present owners of tracts that are contiguous to each other and
abut that of appellants on the north. For many years, access to the
appellees’ tracts had been obtained useby of a “10-to-12-foot”
roadway across landappellants’ 1959,to appellees’ Inproperty.
appellees’ contracted to theirpurchase land from Paul and Louise
Gossage. One of the title requirements places upon appellees’
purchase was that the right-of-way theretofore used by Gossage
be evidenced by 13,a written 1959,document. On August Paul
and Louise Gossage, Nellie White,May Monday, Chester A. and

White,Alice the owners of the intracts question, signed the
following instrument:

ROADWAY EASEMENT AGREEMENT

KNOW ALL MEN BY THESE PRESENTS:

we,That Paul A. Gossage and Louise E. Gossage, his
wife, SW!4,as owners of the EV2 of the NE!4 and the EV2 of
the SW!4, 23,North 10 acres of the SE!4 Section Town-
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North, West, and,Range3 16ship

we, White,That Chester J. White and Alice Pearl his
wife, as owners of the 30 acres 2South acres(except lying

SWVi, 23,of Bringle Creek)West in the SE14 Section
North, and,West,3 Range 16Township

I,That Nellie Marie as owner of ofMonday, the WVü
SW!4,the NE'A and the W14of the North 10 acres of the

SW!4, 23, North,SEí4 Section Range3 16Township
West,

for and in consideration of the benefits to accrue andjointly
to each of us and assureseverally lastingto right-of-way

from toHighway described as the Elh of theproperty#10
SW'A, Section,North 10 acres of the SE!4 said Township

above,and describedRange do andjointly severally agree
as to over and through said lands described as follows:r/w

atBeginning a on the North linepoint of Stater/w
#10, a ofHighway land 25 feet in widthstrip shall run
along the East side ofnortherly Bringle Creek to a point

Creek;where branch meets said Bringle thence Northerly
the east ofalong side said branch to the South line of

owned Nellie Marieproperty by (being the WViMonday
SW'A,of the North 10 acres of said SE!4 said line being

also North line of the White);ownedproperty by thence
East,turning said shall be described as the South 25r/w

feet of the North 10 ofacres said SE’ÁSW14 and running
to the West line of Gossage theproperty, being EV2 of the

SW!4,North 10 23,acres of said SE!4 said Section
North, West,3 16Township Range

and that this easement for road shall continue tor/w
remain in lands,effect until such time as owners of said or
heirs assigns, shall enter into written agreement toand/or
cancel same.

I,And Gossage,Louise E. wife of the said A.Paul
I, White,andGossage, Alice Pearl wife of the said Chester

White,J. do release andhereby rightall ofrelinquish my
dower and homestead in and to the said lands for and in
consideration of the benefits to accrue.
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WHEREOF,IN WITNESS we hereunto set our
hands in mutual this ofagreement August,on 13th day
1959.

(This instrument Paul A. Gossageprepared /s/
Moore,Halby 307 Louise E. Gossage/s/
Street,Center Little Rock Nellie Marie Monday/s/

Arkansas.) Chester J. White/s/
Alice Pearl White/s/

added.) This(Emphasis document was duly acknowledged and
recorded in Pulaski County.

The access road to was neverappellees’ property enlarged to
25 feet as inprovided the document but continued to bybe ofway

1989,the existing Inpassageway. interferedappellants with
use of theappellees’ roadway by erecting barriers and gates. On

12,1990,October appellees brought this action thatalleging they
had an easementacquired and,under the written agreement in

alternative,the pled that hadthey the easementacquired by
use forprescriptive more than the statutory period. They prayed

injunctivefor relief from further interference with their use of the
road. The chancellor concluded that the document was a valid

of anconveyance lands,easement in favor of appellees’ and in any
event the continued use of the roadway by appellees and their
predecessors had ripened into an easement by prescription.

Appellants arguefirst that the chancellor erred in holding
that the 1959 document was a valid grant of theexpress right-of-

Inway. holding that the writing was a valid ofconveyance the
easement the chancellor stated: failure of the agreement“[T]he
to set out granting words is not fatal since it is clear form the four
corners of the instrument that the granting of an easement was
intended.” We agree with appellants that this was an erroneous
statement of the law.

An easement or right-of-way is an interest in land
and must be conveyed by deed in the same manner as land is
conveyed. Fulcher Co., 261,v. Dierks Lumber & Coal 164 Ark.
261 S.W. 645 (1924); Co.,v. Arkansas Western Gas 5Hatfield

26, 632Ark. App. S.W.2d 238 (1982). Lewis,See also Johnson v.
66,47 Ark. 2 Garland,S.W. 329 (1885); v.Wynn 19 Ark. 23

(1857). rule,As a general the of a validrequisites deed are
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matter, a valid consid-subjectandidentifiable partiescompetent,
oreration, grant,the fact of transferwords expressingeffective
that thecontenddelivery. Appellantsexecution andand formal

meet several of those qualifications.in issue did notdocument

writingthat the did notfirst address their contentionWe
of sale or transferwords the factexpressingcontain the required

it did not.agreeWe thatconveyance.or

Co., 223, 230, 159Ark.Tie 109Ayer-LordIn Griffiths.
218, ofdealing standingin with transfer(1913),S.W. 220

timber, the court stated:

soil,timber, was severed from the wasThe until the same
estate, and, the titlelegalreal in order to Lefflerconvey

thereto, that somewhere in theabsolutely necessaryit was
of ainstrument there should be words the factsexpressing

him; is, the words “grant,sale or transfer of the title to that
sell,” or words of the samebargain, purport. Kirby’sor

Digest, 731.§

growingThe of the timber on the land musttransfer
transfer would bebe deed. other mode ofby Any attempted

fraud and [Emphasiswithin the statute of void. added.]

702, (1946),v. 197 S.W.2d 470 thePenneyIn 210 Ark.Long,
“release, and were wordsquitclaim”court held that relinquish

in land. Davis v. 298Griffin,sufficient to an interest Inconvey
633, (1989),Ark. 770 S.W.2d 137 the court declared that

in land must also berights conveyedmineral were an interest that
itsas land itself is The court there earlierconveyed. reaffirmed

that,v. Ayer-Lord althoughstatements in Tie Co. supra,Griffith
beno words are it is that thereparticular required, necessary

the fact of sale or transfer insome wordsoperative expressing
order title to interests in land.convey legalto

of aninvolvingwe find no case the transferThough
that, as aneasement so we must concludeexpressly holding,

land, must be in the sameconveyedinterest in and easement
timber, other intereststanding rights, anymanner as mineral or

words ofonlyin The instrument in this case containsrealty.
transfer, itAs there are no words of sale oragreement. operative

Wedeed of right-of-way.was ineffective as a aconveyance by
other argu-find to addressunnecessarytherefore it appellants’
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ments for the document invalid.holding

The chancellor also found an easementappellees acquired
rightuse under claim of for more than theby statutory period.

The court restricted this easement to the area used theactually by
that that thisparties during period. argue finding wasAppellants

not the evidence. We do notsupported by agree.

It was that and theirundisputed appellees hadpredecessors
used the for overpassageway As theforty years. usage began

tracts,before of theany parties acquired of their thereownership
was no evidence of when or under what circumstances use by
appellees’ predecessors began. contended that theirAppellees use
of the road had at all times been under the claim of freeright,
from interference by anyone. argue that there is noAppellants
evidence that the or of theirappellees any everpredecessors
asserted a claim to use the as a matter ofroadway right, but
merely continued a permissive givenuse of the road theby 1959
document.

Although we have held the written document to be
invalid as a lands,of aconveyance present interest in the it is
cogent evidence of claimappellees’ that and theirthey predeces­
sors used the road under claim of right. There was evidence that

wouldappellees not have bought the land good-faithwithout the
belief that hadthey acquired rightthe useto that easement and
that their use thereafter was under that belief and claim.

Even where the usageinitial is shown to have begun
permissively, where it is also shown that the usage continued

for theopenly statutory after theperiod landowner knows that it
is being used or underadversely, such circumstances that it is to
be presumed that the landowner knew it was adverse to his own
interest, the use may into anripen easement by prescription.

Kitchens, 442, 266Fullenwinder v. 223 Ark. S.W.2d (1954).281
In 912, 920,v.Weigel 85,245 Ark.Cooper, 436 S.W.2d 90
(1969), the court stated:

As to the argument that the use of the land was permissive,
Kitchens,Fullenwinder v. (heretofore cited) makes it clear

that, even if the use was begun under thatpermission, fact
is immaterial if it continues for sevenopenly years under
circumstances that the landowner would be topresumed
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know that this long continued waspractice adverse. The
long length of time that the road was used by many persons
is, itself, use;in evidence of adversepertinent itactually

from the record thatappears this adverse use was estab-
Jr.,lished long Weigal,before Frank had any propriety

interest in the land on which the road is located.

275,See also Stahl v. 6 Ark.Thompson, 641App. S.W.2d 721
(1982).

Here, the use of the road continued for thirty years after
the execution of the document without any interference from

Theanyone. evidence discloses that the use had begun more than
ten toyears prior the execution of the document and before ofany
the witnesses who intestified this had aproceeding proprietary
interest in the briefs,properties involved. In the both parties
indicate that this usage havemay begun as asearly 1940. From

record,our de novo review of the we cannot conclude that the
of thefinding chancellor that an easement had been acquired by

wasprescription clearly erroneous.

Nor can we agree with argumentappellants’ that the
trial court erred in not torequiring appellees make an election
between the claim of express grant and the claim of acquisition by

whichprescription, argue areappellants inconsistent. As the
courtsupreme stated in Westark Specialties, Inc. v. Stouffer

Ltd.Family 225, 232,310 Ark.Partnership, 836 S.W.2d 354
(1992):

doctrine of election of remedies toapplies[T]he remedies
and not to causes of action.... This is simply a prohibition
against more than one onrecovery inconsistent remedies
and not a requirement that a plaintiff choose one causeonly
of action. There is no such requirement.

That of theportion decree holding that the was awriting
valid conveyance of an easement is reversed. That of thepart
decree holding that a easement,prescriptive confined to the use
made of it theduring statutory has beenperiod, established is
affirmed.

Jennings, J., concurs in andpart dissents in part.

Jennings,John E. Judge, indissenting part; concurring in
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with the is withpart. My only disagreement majority holdingits
languagethat the of the Easement“Roadway Agreement” was

to as a Eveninadequate operate present conveyance. as to this
I with thepoint agree general of law that theprinciples majority

—relies on we on the ofdisagree only that law to theapplication
facts of the case.

It is true that an easement bemay only conveyed by deed.
And in order to be a deed an instrument must contain “words

the factexpressing of a sale or transfer of the title.” Davis v.
633,Griffin, 298 Ark. (1989).770 S.W.2d 137 American

SecondJurisprudence fairly summarizes the ofholdings the
courts on this issue:

title,In order to transfer an instrument must contain
words ofapt grant which manifest the grantor’s intent to

make a present deed,ofconveyance the land hisby as
distinguished from an intention to it at someconvey future
time.

The absence of words of conveyance cannot be sup-
ifplied, and no words aimporting grant can be found in the

deed, it is void although in other respects formal and
However,regular. no particular verbal formula is required

to effect a present nor isconveyance, it essential that
technical terms be used. If an intention to the titlepass is
disclosed, the court will give effect to such intention
notwithstanding ofinaccuracy orexpression ofinaptness
the words used.

23 Am. Jur. 2d Deeds §19(1983). This is what the supreme court
is talking about in Davis v. Griffin, when itsupra, says “formal
words are Davis,not required.” 298 Ark. at 635.

The instrument in issue here is either a deed or an executory
contract.

deed,A as the term is used with reference to the
conveyance of isproperty, distinguishable from an instru-
ment which contemplates that transfer of title is to be
effected aby subsequent deed and which is therefore
executory However,in its nature. technical words of grant
are not essential in order to make an instrument operate as
a deed if it contains words showing an intent to transfer
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instrument;the an instrument be construedmaytitle by
is, deed,that as aconveyance,and as aoperate present

it does not contain technical words ofalthough convey-
hand,ance. On the other the of technical words ofpresence

will instrument if itnot constitute an a deed isconveyance
as an Theintended contract. determina-plainly executory

tion of this is a matter of the ascertain-largelyquestion
ment of the intention of the as derived from theparties

surroundingcontract or instrument and the circumstances
doubt,where the instrument leaves their inintention or

from the instrument itself read in the of alight contempo-
agreement.raneous

23 Am. Jur. 2d Deeds 6 (1983).§

It is an understatement to that the instrumentperhaps say
drawn,here is isinartfully but it clear to me that the parties

intended that the instrument as aoperate present conveyance
rather than as an contract. This view isexecutory consistent with

release, instrument,the in the of rights.the wives’ dower The
instrument does not reflect that the theparties contemplated

easement,of furthernecessity any action to create the which has
now been in existence since 1959.

Although the use of theparties’ “agree”words and “agree-
mightment” lead to the conclusion thatordinarily the instrument

contract,is an there is for theexecutory view thatauthority they
be to constitute amay adequate of land. Seepresent conveyance

Athearn, 585,v. 77Carman Cal. 2d 175 P.2d 926App. (1947).

I would hold that the instrument in is a validquestion
easement and would affirm the chancellor’s decree in its entirety.
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and Travelers InsuranceINDUSTRIESDEFFENBAUGH
v. Earl ANGUSCompany

837 S.W.2d 297CA 91-247

Court of of ArkansasAppeals
En Banc

7,October 1992deliveredOpinion

forRyburn,Michael appellants.

Edward forSchieffler, appellee.

Per Curiam. motion for fee isAppellee’s attorney’s granted.
Steel, Patterson,v.CagelSee and Inc. 37 Ark.Fabricating App.

85, (1991).827 S.W.2d 661

Mayfield,Melvin Judge, dissenting. The of thismajority
grantedcourt has the motion fortoday appellee’s attorney’s fee in

the above case. I dissent.styled

This case was from the Arkansas Workers’ Com­appealed
Commission. In an enpensation banc decision handed down on

8, 1992, we affirmedJuly the Commission’s decision. See Def­
24,Industries v. 39fenbaugh Ark. 832 S.W.2d 869Angus, App.

(1992).

motion is based Ark.Appellee’s upon Code Ann. 11-9-§
715(b)(1) (1978), which provides:

In addition to the fees in subdivisionprovided (a)(1)
section,of this if the claimant onprevails theappeal,
for the claimant shall be toattorney entitled an additional

levels,fee at the full commission and court theappellate
additional fee to be the or carrierpaid equally by employer
and by injuredthe or ofemployee a deceaseddependents

as above and set theemployee, provided by commission or
court.appellate

My withproblem motion at this time is the factappellee’s
that the Arkansas CourtSupreme granted review of our decision

14,on September 1992. Under the terms of the aboveplain
statute “if the claimant on his is entitledprevails appeal” attorney
to an additional fee “at the full commission and courtappellate
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decisionWhat if the court reverses our and findsSupremelevels.”
event,In did the claimant at theprevailfor the thatemployer?

court” level?“appellate

before,arisen and I dissented thenThis same hasproblem
reason, words,for the same and in almost the same as I dissent

Steel, Patterson,See and Inc. v. 37 Ark.today. Cagle Fabricating
85, 827 (1991).S.W.2d 661 We an fee togranted attorney’sApp.

case,the in that and the Arkansas Courtappellee Supreme
decision,review, reversed our and remanded the matteraccepted

to the Commission for a new decision. See &Cagle Fabricating
Steel, Patterson, 365, 830v. 309 Ark. S.W.2d 857 In(1992).Inc.

26, 1992, Cagle’sthat court’s of motion toproceedings May
denied,review our award of fee was but no wasattorney’s opinion

Therefore,on the denial. Iwritten do not know the basis of that
decision.

the resolution ofBecause the issue is still unclear toproper
me, I dissent from the allowance of an fee this courtattorney’s by
under the circumstances involved. I would the motioncertify to
the Arkansas Court so the motion could be actedSupreme upon

that court at the same time it reviews our decision on theby merits
of the Commission’s decision.

Jack Piel HOLMES v. STATE of Arkansas

CA CR 91-275 839 S.W.2d 226

Court of of ArkansasAppeals
Division II

14,delivered OctoberOpinion 1992
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Harris, for appellant.Becker and TerriDaniel D.

Gen., Asst.Dudley, Att’yGilby:Bryant, Att’yWinston
Gen., for appellee.

Danielson, aenteredJudge. AppellantElizabeth W.
a controlled sub-manufacturingof tocontingent guiltyplea

deliver,stance, thereservingwith intent tomethamphetamine,
of his motion to suppress.to the trial court’s denialright appeal

in ofDepartmentHe was sentenced to six the Arkansasyears
$100.and fined We affirm.Correction

agiveevidence is not we willsufficiency argued,Since of the
for the 18thworkingof the facts. An investigatorsummation

a confidentialDrugJudicial District East Task Force had
the third weekduringinformant cocaine frompurchase appellant

informant was with recordedof 1991. TheFebruary provided
the investigatorand was under the visual surveillance ofcurrency
Theand exited residence. substanceappellant’swhen he entered

to theimmediately relinquishedfrom wasappellantpurchased
cocaine. The informant ob-and was identified asinvestigator

inside appellant’sserved of the substancequantitiesadditional
to be cocaine. This informationresidence which were represented

involved in heavywith the belief that wasalong appellant
investigatorthe tocontrolled substancestrafficking promptedof

Thehome.file an affidavit for a warrant to search appellant’s
warrant at timeanyto execute thepermissionaffidavit requested

Theloss of evidence.or so as to the furtherday night prevent
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issuingofficer the warrant found there wasjudicial probable
cause to search home for the reasons set forth in theappellant’s

homeaffidavit. The search of was executed at 9:40appellant’s
drugs drugat which time and were seized.p.m., paraphernalia

contends that it was error for the trialAppellant court
histo motion to the evidence obtained from hisdeny suppress

argueshome. that it wasSpecifically, appellant unnecessary to
search nighttime.execute the at Arkansas Rules of Criminal

13.2(c)Procedure that:provides

as hereafter the search warrantExcept provided, shall
that it be executed between the hours of sixprovide a.m.

time,and and withineight a reasonable not top.m., exceed
(60) asixty days. finding theUpon by issuing judicial

officer of reasonable cause to believe that:

(i) access;the to be searched isplace difficult of orspeedy

(ii) objectsthe to be seized in dangerare of imminent
removal; or

(iii) the warrant can be oronly safely successfully executed
at or undernighttime circumstances the occurrence of
which is difficult to withpredict accuracy;

the issuing judicial officermay, by inappropriate provision
warrant, time,the authorize its execution at orany day

night, and within a reasonable (60)time not to exceed sixty
fromdays the date of issuance.

Our cases have held that a factualconsistently basis must be
affidavit,stated in the or in sworn before atestimony, nighttime

State,search warrant may be issued. Coleman v. 308 Ark.validly
631, Coleman,826 (1992).S.W.2d 273 In the courtsupreme

the trial court’supheld finding nighttimethat a search warrant
had been issued. The invalidly appellant argued,Coleman as

case,does the inappellant this that the affidavit contained only
factual,conclusory, not statements. There the affiant specified

that after dark on that annight informant had cocainepurchased
from that theappellant, was made insidepurchase appellant’s
residence, that the cocaine was in a clearpurchased packaged

residence,bag, that cocaine was concealedplastic being at the
that was in of and cocaine fromappellant possession distributing
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were andresidence, packagedlocated theredrugsand thatthe
couldor removala manner that their destructioninmaintained

the lastthoughcourt found that evenTheaccomplished.be easily
there were severalandgenerated phrasewas a computerphrase

not, he didbut didthe affiant could have specifiedfactsadditional
issuing judgewhich thefacts froma number of pertinentset out

insidedrugstime there werebelieve at thatreasonablycould
removed or destroyed.that could beeasilyresidenceappellant’s

theforth information as toin this case setsThe affidavit
scales,such asdrug pipes,cocaine and paraphernalia,ofpresence

home;in the ofagents, presencebaggies, cutting appellant’sand
records, documents, believed to be associatedcurrencyand U.S.

substances; that hadappellantwith the distribution of controlled
informant;a reliable confidential thatsold cocaine in his home to

ofinformant had observed additional quantitiesthe confidential
informant;the thatbycocaine in addition to that purchased

traffickingto be involved in of theheavywas believedappellant
substance; and that to execute a search ofpermissioncontrolled

tonighthome at time of the or wasappellant’s any day requested
further of The stated inissuing judgethe loss evidence.prevent

that, on thethe search warrant that he was satisfied based all
affidavit,information in the there was cause to issue aprobable

time, or night.search warrant that could be executed at any day

on motion toreviewing rulingIn a trial court’s a
affidavit,because of an of the wesuppress alleged insufficiency

make an determination based the ofindependent upon totality
ifrulingthe circumstances and reverse the trial court’s it isonly

the the State v.against of evidence.clearly preponderance
Blevins, 388, Here, in(1991).304 Ark. 802 S.W.2d 465 as
Coleman, facts regardingthe affiant set out a number of pertinent
the of and the of their removal orpresence drugs possibility
destruction. The stated that he relied on thisissuing judge clearly
information in the warrant could be executed atdeciding any­
time. We cannot the trial court erred in its denial ofsay

motion toappellant’s suppress.

Affirmed.

Jennings Mayfield, JJ., agree.and



98

Lowell FARNSWORTH v. WHITE COUNTY and
of etTownship al.Cypert,

CA 92-59 839 S.W.2d 229

Court of ofAppeals Arkansas
Division I

14,Opinion delivered October 1992
2,[Rehearing denied December 1992.]

Bartels,Anthony W. for appellant.

Smith,Rickard S. for appellee ofTownship Cypert.

Matthews, Sanders, Liles, Liles,& Sayes, by: Marci Talbot
for appellee White County.

Rogers,Judith Judge. This is an appeal from the Workers’
Compensation Commission’s order affirming and theadopting
administrative law judge’s decision finding that Lowell Farns-
worth was not an of either ofemployee the appellees within the
meaning of the Workers’ Compensation Law. On appeal, appel-
lant contends that the full Commission erred in affirming the
administrative law judge’s decision that the was not anappellant



99

the of the Arkansasmeaningwithinof either appelleeemployee
withagreeLaw. Because we appellant’sCompensationWorkers’

entitled to workers’he is a official and thuscountythatargument
remand.we reverse andcompensation,

Town-was elected as constable forduly CypertAppellant
as constable onactingWhite Arkansas. WhileCounty,ship,

13, 1986, someone aridingSeptember appellant approached
individualwheeler on a road to inform the(ATV) countythree

The individual and appellantthat this was an unlawful act.
and a ensued when tried to arrest theargued struggle appellant

altercation,During gunshotindividual. the sustained aappellant
wound to his abdomen. From this arose a workers’injury

claim. that he is entitledargues tocompensation Appellant
workers’ under Ark. Code Ann. 14-26-101compensation §

counties(1987) which all “to workers’requires provide compen-
officials,forcoveragesation their andemployees, municipal

volunteer fire fighters.”

The Commission found that did not fallappellant
within of the three for whomany categories the iscounty required
to furnish workers’ It was also noted that thecompensation.1
definition of cited in Ark. Code Ann.“employee” by appellant

14-14-1202 and did14-14-1206 not relate to forcoverage§ §
workers’ but rather involvedcompensation purposes personnel
matters. We withagree the Commission that was notappellant
an of the asemployee county that term has been defined in Ark.
Code Ann. 14-14-1206 due(19878) to the fact he was not§

However,receiving a we insalary. disagree regard findingto the
that was not anappellant “official” of the county.

Title 14 of Arkansas Code isAnnotated entitled “Local
Government”. Subtitle 2 under title 14 is entitled “County
Government”. This subtitle is divided into 13chapters through
26. The provisions regarding workers’ are found incompensation

26, whichchapter provides workers’ forcompensation coverage
all county “officials, and volunteer fireemployees municipal

1 appellant temporaryThe Commission also that was not entitled tofound total
disability receiving any wages uponbenefits due to whichthe fact he was not an award

therefore,finding challenged appeal; expressbecould based. This has not been in this we
finding.opinion validityno on the of this
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(1987)(emphasisArk. Code Ann. 14-26-101fighters.” sup-§
is not defined in this specific chapter;The term “officials”plied).

14,however, “Officers Gener-13 is namedchapter subchapter
14-14-1301(b)Pertinent to this case is Ark. Code Ann.ally”. §

entitled, district,court and“County, townshipwhich is quorum
officers”, and states:

There shall be elected in each as(b) township, preserved
14-14-401, (1)in one constable who shalland continued §

have the and such duties as beperform mayqualifications
law.provided by

Also, this includes other elected officialssection such as county
judges, clerks and sheriffs.county

The first in a statute is to construe itstep interpreting
asjust givingit reads words their andby ordinary usually

Tate, 172,City Fort Smith v. 38 Ark.accepted meaning. App.of
act,(1992).832 S.W.2d 262 When an it isinterpreting permissi­

title;ble to examine its of statutes to the sameparts relating
matter must be insubject lightread the of each other. Reeder v.

Co., 248,Rheem 38 Ark.Mfg. (1992).832 S.W.2d 505App.
subtitle,The workers’ compensation is within the samechapter

government, as thecounty referring to “officerschapter gener­
Constables' are includedally”. designation.within this The

officers,election of and the term of ayears constable shall hold
officeare set out in (1987).Ark. Code Ann. 14-14-1302 All of§
these statutes involve subjectthe same matter. Based on the plain

words,meaning of the the titles of the sections and the subject
constable,matter involvedwe find that as a isappellant, an official

of the county and thus covered workers’by Wecompensation.
therefore reverse and remand for an award of benefits not
inconsistent with this opinion.

hasAppellant advanced other in ofpoints hissupport
however,argument; based on this wefinding need not address

them.

Reversed and Remanded.

Cracraft, C.J., Cooper, J.,and agree.
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v. of ArkansasFrank GIACONA STATE
839 S.W.2d 228CA CR 91-267

of ArkansasCourt of Appeals
Division I

14,October 1992Opinion delivered
of[Supplemental Opinion Rehearingon Denial

23,December 1992.*]

Hall, Jr.,WesleyJohn for appellant.

Gen.,Bryant, Moll,Winston Att’y Sandyby: Asst. Att’y
Gen., for appellee.

J.,*Mayfield, grand rehearing.would
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trial,Rogers, In a the FrankJudge. jury appellant,Judith
Giacona, violation of Ark. Codemanslaughter,was convicted of a

was sentenced toatermoffive5-10-104(a)(3) (1987),andAnn. §
in On contends that the trial courtyears prison. appeal, appellant

erred in his motion for a new trial in which he allegeddenying
ineffective assistance of counsel. Because we find that appellant’s

thenotice of was we dismissappeal untimely, appeal.

The trial court entered its and commitment orderjudgment
13,on 1989. A motion for a new trial on ofJuly grounds

10,Augustineffective assistance of counsel was filed on 1989.
However, the trial court struck the motion from the byrecord

29, 1989,order of theAugust for reason that the whoattorney
had the motion hadpresented not been substituted asproperly

counsel. then a writ ofappellant’s Appellant sought mandamus
15, 1989,before the court. Onsupreme September the supreme

court issued its mandate the writdenying without prejudice,
giving leave to the trial court to reconsider hisappellant petition

22, 1989,motion for newa trial. On the trial courtSeptember
counsel, 28,1989,allowed the substitution of and on September

the trial court entered an order motion forreinstating appellant’s
a new trial. The trial court entertained motion at aappellant’s

23,hearing held on October 1989. The court entered an order
10, 1991;motion ondenying appellant’s noticeApril appellant’s

26,of was filed on 1991.appeal April

4(c)Rule of the Arkansas Rules of Proce­Appellate
filed,dure that when motions are theprovides post-trial time for

runs from the of the orderappeal entry granting or thedenying
order “that if theprovided, grantstrial court neither nor denies
the motion within filing,of its the motion will bethirty days
deemed denied as of the 30th The ruleday.” also that aprovides
notice of must be filed in from the of theappeal thirty days entry

or,order of the motion indisposing the event that the motion is
deemed denied thirty days,after a notice of must be filed inappeal
thirty days 4(d).from that denial. Ark. R. P.App.

weeks,In recent the State submitted motions to dismiss the
State, CACR92-547,criminal Clayof v. and Stuart v.appeals

State, CACR92-533. These weremotions based on the conten-
tion that the notices of had not been filed from theappeals timely
denial of the motions for a new trial. Rule 4appellants’ post-trial
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asof the Rules of Procedure was cited the StateAppellate by
for dismissal. We these motions tocertifiedauthority pursuant

29(1)(c)Rule of the Rules of the Court and Court ofSupreme
4noting apparentan conflict between Rule and RulesAppeals,

36.22 of Rules of Septem-36.9 and the Criminal Procedure. On
1992,21, grantedber the State’scourt the motions tosupreme

dismiss in both cases.

case,In this to 4(c),Rulepursuant appellant’s
30,19891,motion for a new trial was denieddeemed on October

afterdays the of athirty appellant’sreinstatement motion for new
trial. Rule 4(d),Under had fromappellant thirty days that date in
which to filea of itnotice Asappeal. happens, appellant’s notice of

26, 1991,was not filed untilappeal someApril eighteen months
later. the ofConsequently, notice wasappeal untimely. The

is,oftimely filing been,a notice of andappeal always has
jurisdictional. Larue, 86,Larue v. 268 Ark. 593 S.W.2d 185
(1980). whetherAdditionally, questionthe is raised partiestheby

not,or it is not only the butpower, the of courtduty, a to
determine it jurisdictionwhether has of the subject matter.
Hawkins v. Co., 582,State Farm Fire Casualty& 302 Ark. 792
S.W.2d 307 (1990). We dismiss the appeal without forprejudice

toappellant petition the court forsupreme to filepermission a
belated appeal.

Dismissed.

Cooper, Jennings, JJ.,and agree.

SUPPLEMENTAL OPINION ON DENIAL OF REHEARING
23,DECEMBER 1992

844 S.W.2d 381

Hall, Jr.,John Wesley for appellant.

Gen.,Winston Bryant, Moll,Att’y by: Sandy Asst. Att’y
Gen., for appellee.

1 thirty-day period expired 28,Saturday,The September Accordingon 1989. to
Procedure,AppellateRule 9 of Rules periodthe of Monday,the was extended to October

30.



103-A

for is denied.rehearingCuriam. PetitionPer

Mayfield, This has deniedtodaycourtJudge.Melvin
do not agree.in the case. Irehearingfor abovepetitionappellant’s

and weshould berehearing granted,forI think the petition
Courtthe Arkansas basedSupremethe case tocertifyshould

following considerations:theupon

1989,28, givenwasafter petitionerOn SeptemberFirst:
the court to reconsiderour court to trialsupreme petitionleave by

trial, an ordernew the trial court enteredmotion forhis
The trial heard the motionmotion. courtreinstating petitioner’s

us,23, an orderreasons unknown toon October 1989. For
10,1991,was not entered until Aprilmotiondenying petitioner’s

ofPetitioner filed a notice toeighteen appealsome months later.
14, 1992,26, 1991, weand on OctoberAprilthis court on

that had filed a noticefindingthe notappeal petitionerdismissed
that,trial andwithin 30 after his motion for newdaysof appeal

Rule motion4(c), appellant’sto Procedurepursuant Appellate
dayswas denied 30 after the reinstatementfor new trial deemed

motion.of his

(a)Rule 4 in sectionSecond: ProcedureAppellate provides
that, in sections ofas otherwise thesubsequentexcept provided
rule, of be filed within 30 from thedays entrya notice mustappeal

decree, (b)Sectionsof or order from. andjudgment, appealedthe
among things,when other that(c), together provide,considered

of shall be extended thefiling appeal uponthe time for notice
trial a motion for a new trial under Civilfiling in the court of

Rule 59(b).Procedure

a motion for59(b) providesThird: Civil Procedure Rule that
10 the ofentrya new trial shall be filed not later than afterdays

Rule 1 that the civil proce-Civil Procedurejudgment. provides
of ain all suits or actions civilgoverndure rules the procedure

nature.

Rule that theFourth: Procedure 1.2 providesCriminal
inshall the allgovern proceedingscriminal rulesprocedure
that aprovidescriminal cases. Criminal Procedure Rule 36.9

file a ofto a or order shall noticeperson desiring appeal judgment
entrydate of and ofwithin 30 from the sentencedaysappeal
the trialbyor order reliefjudgment denying post-conviction

a con-personCriminal Rule 36.22judge. providesProcedure
motion for newa misdemeanor fileamayvicted of either orfelony
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fixed file of (30 daystrial to the time to a notice underprior appeal
This does a on the a36.9).Rule rule not limitation timespecify

court must of motion for new trial and doestrial a notdispose
contain the “deemed denied” contained inprovision Appellate

Rule 4(c).Procedure

doI not believe Criminal Procedure Rule 36.22 shouldFifth:
be read in theconjunction with “deemed denied” ofprovision

4(c).Procedure Rule isAppellate This inconsistent in that Rule
is4(b) listingin threespecific only motions that extendpost-trial
time filingthe for notice of hadappeal; our courtsupreme

cases,intended this rule to Iapply to criminal believe it would
have said so. The “deemed denied” ofprovision 4(c)Rule

states “if a listedspecifically timely (b)motion in section of this
isrule filed in the and grantstrial court” the trial court neither nor

denies the motion within 30 days of its the motion willfiling be
Moreover,“deemed denied.” Civil 59(b)Procedure Rule re-

aquires motion for new trial to be filed within 10 days entryafter
whereas,judgment;of under Criminal Procedure Rule 36.22 a

convicted ofperson a orfelony misdemeanor filea motionmay for
new trial within 30 after ofdays entry judgment. onlyThus not
does Appellate Procedure Rule 4 conflict with Criminal Proce-

36.22,dure Rule but Civil Procedure 59(b),Rule one of the
motions listed in 4,Appellate Procedure Rule also conflicts with
Criminal Procedure Rule 36.22.

Therefore, I would grant the forpetition rehearing and
casecertify this to our supreme court under Rule 29(1)(c) of the

Rules of the Arkansas Court andSupreme Court of Appeals.

I also note that our in this citedopinion case two nonpub-
lished decisions. This toappears conflict with Arkansas Supreme
Court and Court of Appeals 21(4).Rule See v.also Aaron
Everett, 424, 426,6 Ark. 301,644App. S.W.2d (1982).302
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Thacker,and L. forLindsey & RobertWright, Jennings
appellant.

Calkins,Ronald A. for appellee.

George Cracraft, Judge.K. Chief American Transporta-
tion Corporation from a decision of the Arkansas Boardappeals
of Review a ofholding bythat number drivers hired toappellant
deliver school buses assembled appellant’sat wereplant employ-
ees for whom contributions were under therequired Arkansas
Employment Security Act. contends thatAppellant the drivers
were asexempt contractors theindependent meaningwithin of

Code Ann. (1987), whichll-10-210(e) provides:Ark. §

(e) Service anperformed by individual for shallwages
be deemed beto toemployment subject chapterthis
irrespective of whether the common-law ofrelationship
master exists,and servant unless and until it is toshown the
satisfaction of the Director that:

(1) Such individual has been and will continue to be
free from control and direction in connection thewith

service,of suchperformance both under his forcontract
fact;the performance of andservice in and

(2) Such service is performed either outside the usual
course of the business for which the isservice orperformed
is performed outside of the ofall ofplaces business the

for whichenterprise the service is performed; and

(3) Such isindividual incustomarily engaged an
trade,independently established oroccupation, profession,

business of the same nature as that involved in the service
performed.

(Emphasis added.) The Board found that did meetnotappellant
the criteria for of theany three of theprongs providedtest in this
section and was liable for contributions the Act. Werequired by
affirm.
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the contained in theto exemptionIn order obtain
show to the satisfaction ofAct, that thenecessary employerit is

of all three subsections havethat the requirementsthe Director
243,Everett, S.W.2d 476v. 7 Ark. 647App.met. Morrisbeen

Therefore, to asupportif is sufficient evidence(1983). there
met,were not therequirementsone of the threefinding anythat

decisions of the Board ofreviewingmust be affirmed. Incase
Review, lightviews evidence in the most favorablethis court the

of legitimatethem the benefitfindings, giving everyto Board’sthe
will affirmtestimony,that can be drawn from the andinference

if findings byof the Board its are supportedthe determination
255,Everett, Ark.evidence. v. 8 650App.substantial Haig

to is not whether the(1983).S.W.2d 593 The issue determine
finding, itevidence would some different but whethersupport

the Board.finding actually bythe reached Shipleysupports
Stiles, 72, (1986).17 703 S.W.2d 465App.Co. v. Ark.Baking

findingBoard’s thatfirst contends that the theAppellant
were free control and direction is notdrivers not from appellant’s

cannot Asby agree.substantial evidence. We a fullsupported
of to the Board would serve norecitation the evidence presented

we to facts anuseful refer those essential topurpose, only
of ourunderstanding opinion.

into evidence its contract with theintroducedAppellant
to alldrivers which to the drivers assumepurported require

for the “means and manner” of thedeliveringresponsibility
thebuses. testified to effect that theAppellant’s president

followed the of the contract and did notprovisionscompany
exercise control over the activities of the drivers.

contract,However, the terms of the there wasdespite
that drivers not in fact free from appellant’sevidence the were

in the of theperformancecontrol and direction connection with
Even drivers were referred to asthough “indepen-services. the

contractors,” a examina-theydent were to takerequired physical
undertakingbeforedesignated by appellant anytion a doctorby

Smith, driver, the driversJames a former testified thatduties.
negotiatenot to the terms of the contract.permitted Despitewere

to forcontrary, paymentthe of the contract theprovisions
a Allwas on a fixed fee of cents mile.thirty-fourservices based

the represen-for deliveries were madeassignments by company’s
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tative and the driver had no into whichinput deliveries he would
make. There was no onbidding jobs, and allthey assignedwere on
a “take-it or leave-it” basis. Smith testified that he was of the

that theimpression assignment made Mr. the com-by Kirby,
pany’s representative, was the one he had to take. Smith stated
that it was his belief that if a driver refused a hejob would be fired
on the orspot have some other punitive action taken against him.

Smith also testified that drivers had been fired for transport-
ing passengers who had been on thepicked up while inhighway
distress. Drivers were not allowed to use the bus to othertransport
materials for delivery. There were verbal instructions not to eat or

bus,drink in the that the bus be delivered,clean when it was that
the drivers be showered and shaved before delivering the bus
because were thethey corporation’s personal contact with the
dealer. Drivers were not allowed to smoke on the bus. They were

oil, levels,to checkrequired the all fuel and make minor onrepairs
the bus before that,Smithdelivery. further testified in addition to

duties,these werethey expected by to furnishappellant services
at civic functions in Faulkner County. He stated that if a driver
did services,not perform those he would receive no further
assignments.

From record,our review of the theincluding evidence
activities,that the drivers’ routes,assignments, and rate of wages

were dictated by weappellant, conclude that there is substantial
evidence to thesupport Board’s that thefinding drivers were not
free from controlappellant’s and direction.

Appellant also contends that the Board erred in making this
finding because it was based on hearsay contained in the testi-

Smith,ofmony James a former contract driver. Appellant argues
that the Board of Review was not entitled to consider any hearsay
as a conclusions,basis for these as “it does not asqualify
substantial evidence.” Although some of Smith’s wastestimony
based on hearsay, we do not agree that it could not constitute
substantial evidence.

The Board of Review is not bound by common law or
statutory rules of evidence. Hearsay evidence can constitute
substantial in cases,evidence unemployment compensation but
the opposing party must be given an toopportunity andsubpoena
cross-examine adverse witnesses at some stage of the proceeding
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71,Labor, Ark. App.19v. DirectorHaynesit.if he requests of
Where, here, does notthe partyas(1986).S.W.2d 437719

hearsaywhosewitnessescross-examinetorighttherequest
evidence, waiveseffectivelyin hereceivedhave beenstatements

arecross-examination, and due requirementsprocessofrighthis
96, 12Stiles, Ark. 743 S.W.2d23 App.Edwards v.not violated.

(1988).

failedthatfinding appellantthe Board’sconclude thatAs we
isl-10-210(e) supported1of the test ofthe firstsatisfy prongto §

findingsevidence, not discuss the Board’swe needsubstantialby
tworemaining prongs.on the

Affirmed.

Cooper Rogers, JJ., agree.and

BUSBYTobyPaul v.BUSBY

840 S.W.2d 195CA 91-493

ArkansasCourt of ofAppeals
IIDivision

21,delivered October 1992Opinion
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Butler, Jr.,&Hickery Long, by: Fletcher forLong,
appellant.

P.A.,W. Frank Mor forledge, appellee.

Jennings,John 14, 1990,E. Judge. On May Toby Busby
filed a suit aseeking divorce from Paul herBusby, husband of
twenty-seven years. 16,1991,On May the St. Francis Chancery
Court entered a decree of divorce which divided the ofproperty
the andparties $35.00awarded Mrs. Busby of week.alimony per
Mr. Busby appeals, thatarguing the court erred in hisawarding
wife an interest in land he acquired by inheritance theduring
marriage; in awarding her and inalimony; entering an order nunc

tunc forpro the payment of temporary alimony thepending
onhearing the merits. We must reverse on the first point.

The land in issue is a 110 acre tract that Mr. inheritedBusby
from his parents afterlong the parties married. Its estimated

$80,000.00.value is Apparently based onprimarily evidence that
Mrs. Busby inhelped refinancing a loan on the the courtproperty,
awarded her an equitable interest in the in the amountproperty of
$5,500.00.

Mr. Busby argues that the chancellor was without
toauthority award his wife an interest in property acquired by

inheritance Hale,theduring marriage, onrelying Hale v. 307
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that controls.546, agreeWe Hale(1992).822 836Ark. S.W.2d
There, the court said:

Ark. Code Ann. 9-12-­is correct thatThe appellant §
non-maritalfor an division of315(a)(2) provides equitable

but not make themarriageto doesgivenproperty prior
marriage.receivedgift duringforsame provision property

a chancellor toWere hold that the statute authorizedwe to
addingwe begift woulddivide non-marital property,

are not In priorwords statute that there.simplyto the
cases, refused to theexpand property-­we have specifically

toauthorize the chancellordivision statute tojudicially
mar­gift duringacquired bydivide non-marital property

Rather, thewe limited the discretion ofriage. have
the to the division of propertychancellor under statute

to as the statute Seemarriage,acquired prior provides.
71, 398v. 280 Ark. 655 S.W.2dWilliford,Williford

Smith, 175,32 Ark. 798see also Smith v.(1983); App.
321,25 Ark.(1990); Yockey v.Yockey,S.W.2d 443 App.

758 have held that(1988). previouslyS.W.2d 421 We
descent, marriage,by duringreceivedproperty apparently

v.is not divorce action. See Farrissubject to division in a
479,Farris, (1985).Ark. S.W.2d 371287 700

Hale, 551,307 822 at 839.Ark. at S.W.2d

byin the 110 acre tract inheritedholdingUnder the Hale
themarriage subjectthe was not to divisionBusby during byMr.

chancellor.

onA the issue was heldhearing alimonyon of temporary
31, 1, 1990, wrote to the1990. On June the chancellorMay

parties:

now, I did return fromAs know notyou byGentlemen:
in the of Mr.testimonyCross time to takeCounty today

Hood, ICPA of As I statedBusby. yesterday,the Mr.
so that Iwould take his this afternoontry testimonyto

could issue for Mrs.decide the of temporary support
Itestimony,I also that if I could not take thisstatedBusby.

hisissue time as could takewould rule on the until such we
of in St.regularI will have another courttestimony. day

time, will takeon 21st. At that weCountyFrancis June
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time,that it is thatmyMr. Hood’s Untiltestimony. opinion
$75.00Mr. Mrs. week.Busby pershouldBusby pay

whothe final decree the chancellor heard the casespecialIn
on the merits stated:

1, 1990,dated Judge Storyletter June E.By Bentley
directed to the ofthe Defendant Plaintiff the sumpay

week,$75.00 until he had the hearper opportunity to
additional was to been ontestimony, which have June 21st.
The Court’s was never to anopinion reducedspecifically
Order. to the Court’s theSubsequent Defendantopinion

made some of the amount directedapparently payment by
Judge letter. It theis determination of the CourtStory’s
that the of directedjudgment Judgebyalimony/support

1,1990,of JuneStory’s letter is entered nunc tuncpro by
the Court.

not inJudgments entered a record book or onnoted a
are tunc,docket not void but be enteredmay nunc if it ispro
shownclearly judgmentthat the of the beencourt has announced

in court or O’Dell,otherwiseopen actually rendered. O’Dell v.
635,247 Ark. 447 S.W.2d (1969).330 Strict informality

is notlanguage a isrequired; judgment to be tested by substance
not 465,form. v.Thomas 243 Ark. 420McElroy, S.W.2d 530
(1967). Mr. argument is thatBusby’s the chancellor’s ofletter
June 1should be interpreted to mean that the order for temporary

wouldalimony 21,1990,on June orexpire whether not a hearing
was held on that date. The special chancellor interpreted Judge

letterStory’s to mean that temporary alimony should be paid
until such time held,as a subsequent hearing bemight and we
cannot say that that wasinterpretation wrong.

Mr.Finally, Busby argues that it was error requireto
$35.00him to pay week inper An award of liesalimony. alimony

within the chancellor,sound discretion of the whose decision will
not be reversed aabsent clear abuse of that discretion. v.Aldridge
Aldredge, 175,77328 Ark. S.W.2dApp. (1989).103 In the case
at bar Mrs. Busby has bone cancer. the ofBy hearingtime the her
employment with Farm Credit Services had been terminated
because of $673.00her illness. She received month in socialper

$560.00security and month inper private insurance Herbenefits.
substantial,medical expenses have been and will be although
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insurance.bywill be coveredof hermany expenses

a truckinghis inis a with brotherBusby partnerMr.
no return had beenhearingof the last taxthe timeBybusiness.

1989, had grossbut in the apartnership1988yearfiled for the
$186,000.00. accountant testified thatMr. Busby’sincome of

$140.00 from business.week thepernettedappellant

for focuses on a comparisonThe reversalargument
This,in testimony.the net income as reflected theof parties’

the was entitled tohowever, not the factor which courtonlyis
andearningalso the abilityconsider. The court could consider

divorce,inthe each received theparty, propertyof eachcapacity
Bolan, 65,v. Ark.health. See Bolan 32Busby’s App.and Mrs. ill

287,Franklin, Ark.(1990); 25 App.796 S.W.2d 358 Franklinv.
120,Ark. 594(1988); Boyles Boyles,758 7 v. 268S.W.2d

facts case we cannot thatthe(1980). On sayS.W.2d 17 the of this
$35.00awardingabused his discretion in Mrs. Busbychancellor

week inper alimony.

anBusbythe which awards Mrs.That of decreeportion
duringher thebyinterest in land inherited husbandequitable

theIn all the decree ofmarriage respectsis reversed. other
chancellor is affirmed.

in and affirmed inpart part.Reversed

JJ.,Mayfield, agree.andDanielson

SERVICESDEPARTMENT OF HUMANARKANSAS
GRUBER, Chancellorv. Rita W.

S.W.2dCA 91-517

ArkansasCourt of ofAppeals
IIDivision

21, 1992delivered OctoberOpinion
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Wallen, appellant.Ed for

Gen., H. Asst.Harberg,SarahBryant, Att’y by:Winston
Gen., forAtt’y appellee.

Danielson, ArkansasJudge. Depart-TheW.Elizabeth
in andwas found to be(DHS) contemptment Human Servicesof

when its representative$150 the chancellorbyassessed a fine
for a offender.hearing juvenileatfailed to aappear placement

inreversal, andDHS raises three We affirmpoints. partFor
inreverse and remand part.

was held in detention anbeing pendingA offenderjuvenile
29,1991, At of courthearing. the theAugust requestdisposition

officer, thewas contacted since the ofplacementDHSprobation
Home, Inc., thehad not been andyet approvedchild at Youth

allow him to home.child’s refused to returnparents

caseworker, at thepresenta DHS wasMaurice Shirley,
thehearing attorneywith andAugust along prosecuting29 the

proceedingsto continue thenecessarydefender. It waspublic
3 the forjuvenile’s place-until becauseSeptember application

Inc.,Home, had been The publicment Youth not yet approved.at
3Mr. return for theShirley Septemberdefender thatrequested

of were The chancellorin case the services DHS needed.hearing
stated, ofgive Shirley copy“All we will Mr. aagreed right,and

the order to appear.”

3 because at YouthSeptember hearing,At the placement
Home, finalized,Inc., the that thehad not been state requested

of DHS untiljuvenile custody immediatelybe released to the
Mr. nor otherShirley anycould be obtained. Neitherplacement

thehearing.DHS was for the Afterrepresentative from present
whichAugust hearing,notes the 29chancellor reviewed her of

hearingwas at andthat Mr. the earlierShirley presentreflected
into court onwas served with a noticepersonally appear

3, in for tofailingthe DHSSeptember contemptchancellor found
as ordered.appear

its that the court lackedFor first DHS contendspoint,
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the findjurisdiction to it in of court.necessary contempt Disobe-
order,dience of validany judgment, or decree of a havingcourt

jurisdiction to enter it constitutemay contempt; forpunishment
such Gatlin,is an inherentcontempt of the court. Gatlin v.power

146,306 Ark. 811 S.W.2d 761 (1991); Hilton Inc. v.Hilltop,
Riviere, 532,268 Ark. (1980).597 S.W.2d 596 Even one not a

action,to anparty order,who has been served with an or who has
it,notice of be held inmay of thecontempt order. Id. Before a

person be held inmay order,for acontempt violating court the
order must be in definite terms as to the duties imposed himupon
and the command must be ratherexpressed than Id.implied.

record,According to the the representative from DHS
given court,was notice in open as well as in writing, of the date

and time to forappear the placement of thehearing juvenile. One
who has full ofknowledge a court order and its as DHSimport,
did, cannot flout it with impunity. Dennison v. Mobley, Chancel­
lor, 216,259 Ark. 515 S.W.2d 215 (1974). It is one of DHS’s
functions and with, assist,toresponsibilities cooperate and solicit
the cooperation and assistance of all orpublic private oragencies
organizations involved in or dedicated to providing services to
youth. Ark. Code Ann. 9-28-205(2) (1987). The ofDepartment§
Human Services cannot fulfill its statutory toresponsibility the

ofyouth our state without the department’s full cooperation with
the juvenile courts throughout the state.

The Department of Human Services next contends
that it was denied procedural due process because it was not
provided with notice of the accusation and a reasonable time to
make its defense as required Arkansasby law and the Fourteenth
Amendment of the United States Constitution. Although the
chancellor did not designate whether she was holding DHS in
criminal or civil contempt, the record $150reveals that the was
punishment for not obeying the court’s order to appear on

3,September rather than a fine imposed to DHScompel to act.
Hence, this was State,criminal contempt. See v. 296Fitzhugh

137,Ark. 752 S.W.2d 275 (1988). Arkansas Code Annotated
16-10-108(a)(3) (1987) states that court ofevery§ record shall

have the topower punish, as for criminal contempt, persons guilty
of willful disobedience of any process or order issued orlawfully
made it.by Under Ark. Code Ann. 16-10-108(c), contempts§

in thecommitted immediate view and presence of the court may
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cases, chargedthe partyand in othersummarily,be punished
reasonableand shall have aof the accusationbe notifiedshall

Ark. 137. Notice ofSee 296Fitzhugh,his defense.time to make
givenwere not tothe nature thereofof andcharge contemptthe

Therefore, reverse and remand on this pointwein this case.DHS
hearingshow cause andcan conduct athe chancellorso that

it should not be foundwhyto answerDHS the opportunityafford
the court’s order.in ofcontempt

Next, that there is insufficientcontendsappellant
that it did notarguingoffinding contempt,to asupportevidence

order to Weappear.Chancellor Gruber’sdisobeywillfully
favorable tolightevidence in the record in the mostconsider the

and affirm ifdecision theconcerning contemptthe trial court’s
Henryits decision. v.is substantial evidence to supportthere

336, isEberhard, (1992).832 S.W.2d 467 There309 Ark.
notice to at thegiven appearin the record that DHS wasevidence
The absence of DHS3 and failed tohearing appear.September

chancel­is evidence of their disobedience of thehearingfrom the
therefore,was, evidence to supportorder. There substantiallor’s

the initial offinding contempt.

Affirmed in part.

and remanded in part.Reversed

Jennings JJ.,Mayfield, agree.and

OF THE ADOPTION OF D.J.M.IN THE MATTER

S.W.2d 535839CA 91-396

ArkansasCourt of ofAppeals
Division II

21,delivered October 1992Opinion
25,[Rehearing denied November 1992.]
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forReed, appellant.K.Cheryl Maples,by:&Mapels

McKimm, for appellee.H.William

thisDanielson, inJudge. The appellantW.Elizabeth
D.J.M., minor. Onfather of acase, Paul, biologicalis theJett

agrantedCourtProbate22,1991, CountyMontgomerytheMay
filed andby Johnnythat wasof D.J.M.for adoptionpetition

towas aMoore, partyherein. Appellantthe appelleesMurphia
decreeseeks to have thebelow and nowproceedingthe adoption

set aside.

10, biological parents1987. Herwas born on JulyD.J.M.
to themother consentedbiologicalmarried. Thewere not

Moores, home withwho took D.J.M.thebyof the childadoption
time, the of theidentityborn. At thatthe after she wasdaythem

Moores.was unknown to thenatural father

necessaryof the case ishistoryA review of the procedural
forfirst filed their petitionThe Mooresthe issues ongiven appeal.

Probate, decreean interlocutoryandCountyin Pulaskiadoption
1988,January1987. Inentered in Octoberof wasadoption

Court of PulaskiCountyaction in thefiled a paternityappellant
as thehave himself establishedsoughtwhich he toCounty, by

adoptiondecree ofinterlocutoryD.J.M. Thenatural father of
In Mayfinal in 1988.AprilProbate becameCountyfrom Pulaski
decreethe1988, interlocutoryset aside andthe final decree was
1988,In Julythe action.ofduring pendency paternityreinstated

father ofPaul to be the naturalcourt found Jettcountythe
Mooresmatter was on theappeal,While the paternityD.J.M.

andin ProbateCountyPulaskidismissed their adoption petition
TheAugustProbate in 1989.in Montgomery Countyrefiled

at allMontgomery Countylived inMoores and D.J.M. have
to this appeal.times pertinent

Division1990, Eighthwas entered thebyan orderIn March
Paul to be thefinding JettCountyof PulaskiCourtChancery
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1991, the Montgomery Countyfather of D.J.M. In Maynatural
that is the ofsubjectProbate Court entered the decreeadoption

this appeal.

first is that theargument Montgomery CountyAppellant’s
subject jurisdictionProbate Court lacked matter over the adop-

tion matter and that the order of is therefore void. Asadoption
for cites Ark. Code Ann. 9-27-argument,hissupport appellant §

1991), in306 which states(Repl. pertinent part:

(a) The court shall have exclusivejuvenile original
of and shall be the sole court for thejurisdiction following
governed thisproceedings by subchapter:

(3) Proceedings for establishment of ....paternity

(b) The court shall have exclusivejuvenile jurisdic-
tion of the matters otherfollowing governed by law which
arise during originalof under sub-pendency proceedings

(a)section of this section and involve the same juvenile.

(1) under the RevisedAdoptions Uniform Adoption
Act, amended,as 9-9-201 et seq.§

Appellant argues that because the paternity proceeding was
on toappeal juvenilethe court when the wasadoption petition

Probate,filed in theMontgomery County matter shouldadoption
have been heard in juvenilethe court in Pulaski County along
with below,the paternity matter. At the trial neverappellant

tosought have the adoption matter transferred to courtjuvenile
nor did he to theobject court’sprobate jurisdiction over the
matter.

Subject matter jurisdiction of adoption proceedings
has been vested in the court statute. Seeprobate by Ark. Code

Case,Ann. 28-1-104(a)(5) (1987) 488, 565and Poe v. 263 Ark.§
(1978).S.W.2d 612 While we that underagree the ofprovisions

9-27-306(b)(l) the matter should inadoption have been filed§
court,or transferred juvenileto agreewe do not that 9-27-306§

operated to oust from the court matterprobate subject jurisdic­
tion of the so that the Inadoption proceeding judgment was void.

State, 144,22 Ark.Banning v. (1987),737 S.W.2d 167 weApp.
stated:

The rule of almost universal is that there is aapplication
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ajurisdiction adjudicatewant of todistinction between
whether the jurisdictiondetermination ofmatter and a
of the matter issubjectJurisdictionshould be exercised.

mattersadjudgeon a court toconferredlawfullypower
in It iscontroversy. powertheconcerning general question

allegedof action and toact on the causegeneralto
facts call for the exercisedetermine whether the particular

does notSubject jurisdiction dependmatterpower.of that
Ifin case.any particularon a correct exercise of that power

or withinirregularlythe court errs in its decision proceeds
directthe is orassigned jurisdiction, remedy by appealits

the statutoryaction in the court.... Failure to followerring
exercise of its constitutes reversiblepowerin theprocedure

the court.jurisdictionerror but does not oust the of

has said that unless22 Ark. 144 at 149. The courtApp. supreme
has no tenable nexus whatever to the claim inthe trial court

of thethe court consider the issue whetherquestion, appellate will
to be one of ratherclaim should have been heard there propriety

matter Where the issue is one ofsubject jurisdiction.than
will not raise the issue sua sponte,the courtpropriety, appellate

to it unless it was raised in theand will not a raisepermit party
Brothers, v. Lewis 292 Ark.Ray Corp.,trial court. Horne Inc.

Liles, 159,477, Ark.(1987), citing731 S.W.2d 190 Liles v. 289
447 (1986).711 S.W.2d

Because it cannot be said that thecertainly probate
matters,“no we consider thecourt has tenable nexus” to adoption

issue of whether the Probate Court shouldMontgomery County
ofjurisdictionhave exercised in this instance to be one propriety,

not one the of Thesubject jurisdiction.of existence matter
juvenilecourt’s failure to transfer the case to the courtprobate

to failed towas but an in whichirregularity proceedings appellant
While the would constitute reversibleobject. failure to transfer

attention,broughterror had or it to the court’sappellant objected
thehearingwas not without inacting jurisdictionthe court
orto a transfer of the casematter. failureAppellant’s request

thehearingotherwise the of the courtprobatequestion propriety
for the first time oncase waived the issue and it not be raisedmay

appeal.

is that theargument probatesecond onAppellant’s appeal
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that consent was notappellant’s necessaryerred in findingcourt
justifiablein had failed without causefindingand that appellant

of at leastperiodcontact or his minor child for a oneto support
1991).9-9-207(a)(2) (Repl.See Ark. Code Ann. Appel-year. §

the decree of wasargueslant that because interlocutory adoption
in he wasfiling Montgomery County,in effect to theprior

from with or for the care andcommunicatingprecluded providing
hearing,of his minor child. At the time of the the childsupport

was 31/2 old had been withyears and the Moores since her birth.
The noted that testified that shejudge appellant’s mother had
known of proceedingsthe since 1987.adoption September
Appellant admitted that those 3 he hadduring Vi never seenyears
nor theattempted to see child. He also admitted he had not

to herattempted communicate with or insupport any way.
action,Although he filed a he never visitationpaternity requested

with the child in injuvenilethe court or otherany court.
Appellant that fraud wassuggested him inperpetrated upon the

matter,adoption but never challenged the interlocutory decree on
grounds.these

we reviewAlthough deprobate proceedings novoon
record,the it is well settled that the decision of a probate judge

will not be disturbed unless it is erroneous. Inclearly making that
determination, givewe due theregard to opportunity and
superior position of the trial thejudge to ofjudge credibility the
witnesses. In the Titsworth,Matter the 11Adoption Ark.of of

197,App. 669 8 (1984).S.W.2d The statedprobate judge that
the mere existence of an decree ofinterlocutory wouldadoption
not operate to the fatherprevent from toattempting see his child

toand insupport her some manner. the particularUnder
case,circumstances of this we cannot say probate judgethe erred

in finding consentappellant’s was not becausenecessary he had
failed justifiablewithout tosignificantly cause communicate with

childthe or to for theprovide care and of the child for asupport
of atperiod year.least one

Appellant’s argumentthird is that the courtprobate violated
his constitutional toright due inprocess findingits that ofcustody
the minor child should lie with the inadopting parents the event
the adoption was overturned. affirmingSince we are the adoption,
we need not this argument.address
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Affirmed.

Jennings Mayfield, JJ., agree.and

v. BOMBARDIERRita S. MoranKen MORAN and
CREDIT, INC.

S.W.2d 538839CA 92-233

of of ArkansasCourt Appeals
IDivision

21, 1992delivered OctoberOpinion
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Baxter, Wallace, McCallister,Jensen & Terenceby: C.
McCallister,Jensen and Bobby D. for appellants.

Firm, Baker,Rose Law by: Charles W. and Brian Rosen-
thal, for appellee.

Rogers, Moran,Judith Judge. Ken and Rita Louisiana
residents, from an orderappeal of the circuit court of Garland

thatCounty denied their motion to dismiss for lack of personal
jurisdiction an action brought Bombardierby appellee, Capital,
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Credit, Inc.),Bombardier a Massachusetts(formerly corpo-Inc.
inration with its of business Vermont.principal place

1986,The facts in this case are not Indisputed. January
Marine, Inc., officers,of Garland its KevinCounty, byTaylor’s

financing agreementand Lori entered into a withTaylor, appel-
A that theany regarding agree-lee. directedprovision disputes

1987,governedment would be the laws of New York State. Inby
Marine,to “induce to extend credit to [Taylor’s Inc.,]”[appellee]

$50,000.00forsigned a to in loans.appellants guaranty up
the additionalSubsequently, appellee provided financing. When

loan,Marine defaulted on theTaylor’s appellee brought this
action in Garland to secure fromCounty payment appellants.

the court lacked inAppellants alleged jurisdiction andpersonam
moved to dismiss the complaint.

In his letter the trial addressedopinion, judge jurisdic-the
issuetional as follows:

The Defendants’ theguaranty of Arkansas debt is
substantial. It would that noappear stronger contact could

imaginedbe than Plaintiff would refuse an extension of
true,credit “but for” Defendants’ isguaranty [this

whether Defendants entered thephysically State and
signed, mailed or “faxed” the theguaranty]. Accordingly
Court finds there jurisdiction.that is personal

theSubsequently, grantedcourt motion forappellee’s summary
$50,000.00.judgment and awarded appellee

On contend thatappeal, appellants the trial court erred in
exercising jurisdictionin over them.personam agreeWe and
reverse the trial court’s decision.

To determine whether a court has jurisdic­inpersonam
defendant,tion over a nonresident we must undertake a two-part

First,analysis. we must consider whether the nonresident defend­
ant’s actions satisfy the of the Arkansasrequirements long-arm

Second,statute. we consider whether the exercise of personal
jurisdiction Handcock,is consistent with due v.process. Szalay

232, 235, 684,307 Ark. (1991);819 S.W.2d 685 v. RollCapps
Service, Inc., 48, 53, 694,31 Ark. (1990).787 S.W.2d 697App.

The Arkansas long-arm statute states what is required
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to the transac-withjurisdiction respectArkansas to exercisefor
defendant:a nonresidentbytion of business

over ajurisdictionexercisemay personal1. A court
a of(causean as toagent,ordirectly bywho actsperson,

from therelief) arising person’s:foraction) (claim

business in this state.Transacting(a) any

court hasThe16-4-101(C)(1) (1987). supremeArk. Code Ann.§
is“transactingthe business” provisionthat the ofpurposestated

inpersonamcourts to exercise the maximumto Arkansaspermit
Handcock,v. 307Szalayallowable duejurisdiction by process.

Contractors,236, 686; v.at CDI Inc.Ark. at 819 S.W.2d Goff
Erectors, 311, 312,Inc., (1990).783 S.W.2d 846301 Ark.Steel

judicial juris­decision whether or not to exerciseAny
the due processdiction over a transaction must also address

in Shoe Co. v. Washing­embodied Internationalrequirements
Shoe,ton, 310 International and(1945). supra,326 U.S. Under

its the test is whether such “minimumwell-recognizedprogeny,
and the forumcontacts” exist between the nonresident defendant

that the maintenance of the suit does not offendstate “such
”justice.’‘traditional notions of fair and substantial Id. atplay

457, (1940)).v. 311 463Meyer,316 Milliken U.S.(quoting

infollowingThis court has considered the factors
whether or not a nonresident’s contacts with the forumdeciding

(1)state were sufficient to the nature andimpose jurisdiction:
state; of(2)of the contacts with the forum thequality quantity

state; (3)the contacts with the forum the relation of the cause of
contacts;action to the the of forum state in(4) interest the

residents;a forum for its and the convenience of theproviding (5)
Service, 53,Inc.,v. Roll 31 Ark. at 787parties. Capps App.

697;S.W.2d Ark.at v. Commander Aviation 9Jagitsch Corp.,
159, 163, 468, Whether theApp. (1983).655 S.W.2d 470

“minimum contacts” has been satisfied is a questionrequirement
fact, Coro.,of v. Aviation 9 Ark. atJagitsch App.Commander

163,655 470, must beS.W.2d at and each ofquestion jurisdiction
Service, Inc.,on v. 31decided a basis. Rollcase-by-case Capps

53,Ark. at 787 S.W.2d at 697.App.

held in v. Interna-The United States Court McGeeSupreme
co., 220 that for(1957), purposestional Insurance 355 U.S.Life
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a contract could the basis for thesingle provideof due process,
ifjurisdictionexercise of over a nonresident defendant the

connection with State.”contract had “substantial Id.[the forum]
in jurisdic-at 223. This court has exercisedpreviously personam

involving singletion in cases a contract such as a guaranty
however, the facts in these cases areagreement; distinguishable

from the at bar.case

Co., N.A.,In v. Bank & TrustMeachum Worthen 13 Ark.
229, denied,682 (1985),S.W.2d 763 cert. 474 U.S. 844App.

(1985), a resident of Texas an Arkansaschallenged court’s
jurisdiction.exercise of In the trial court’saffirming exercise of

we held that thejurisdiction, although contacts withappellant’s
few,Arkansas were were substantial in naturethey and quality,

stating:

Knowing that the would his individualappellee require
the sent hisguaranty, financial statement to theappellant

in Arkansas and then theappellee signed agree-guaranty
ment which was contained in the lease of personal property
between two Arkansas andcorporations, admits that he
knew the Arkansas,lease would be sent to the inappellee

Arkansas,that the was in andproperty that the payments
would be made in Arkansas. . . .

.... The cause of action is directly related to the
contract,appellant’s signing guarantoras of an Arkansas

and then failing to out his tocarry promise guarantee; the
Arkansas courts are interested in aobviously providing
forum for Arkansas citizens to resolve overdisputes

Arkansas;contracts executed in and the factconsidering
state,that most of the were residents of this weparties

think the convenience of the was best served theparties by
hearing of the case in Arkansas.

233-34,13 Ark. at 682 atApp. S.W.2d 766. We also noted that
the appellant was involved with the debtorextensively company

director, officer,as generaland counsel and that the wascompany
fordirectly the formation of the Arkansas lesseeresponsible

232,corporation. Id. at 682 S.W.2d at 765.

We also found jurisdiction over a Texas resident in v.Akin
Bank, 341,First National 25 Ark. 758 S.W.2d 14 (1988).App.
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hadcase, evidence that the appellantthe court foundIn that
statement, and aa financialsigneddelivered a loan application,

induce the bank to loanto a bank in toConwaypersonal guaranty
infor the of landbuyingan Arkansas resident purposetomoney

indicated the inten­appellant’sArkansas. The evidence at trial
and,on that hego property subsequently,tion to into business

evidence, whole,We concluded that the taken as atook deed to it.
for the that the Arkansas resident wastheoryprovided support

347, 758 S.W.2d at 18.as a “front” for the Id. atacting appellant.

Contractors, Erectors,However, in Inc. v. SteelCDI Goff
Inc., 311, (1990),301 Ark. 783 S.W.2d 846 the courtsupreme
held confersingle jurisdiction.a contract was insufficient to
There, acting generalan Arkansas as contractor forcorporation,
a subcontracted with aMississippi project, foreign corporation.

the subcontractor his bidAlthough submitted to theby telephone
contractor,Arkansas the contract was formalized in Mississippi

and mailed to the contractor’s Arkansas business address. The
Arkansas,contract for to be mailed toprovided payment requests

but it contained no provision concerning jurisdiction or applicable
law facts,for resolution. ondispute Based these the courtsupreme
held that the foreign and mail transac-corporation’s telephone

not, alone,tions did standing the minimumsatisfy contacts
due torequired by process jurisdictionconfer on the Arkansas

314,court. Id. at 783 S.W.2d at 847.

bar,In the case at both andappellants argue thatappellee
the in Arkansasholding Rice Growers Cooperative Association

Industries, Inc.,v. Alchemy (8th797 F.2d 565 Cir. 1986),
case,theirsupports in this In thatposition appeal. the Eighth

Circuit Court on reversed the ofappeal finding liability against
the individual defendants for lack jurisdiction.of Al-personal

Industries,chemy Inc. and(Alchemy) Arkansas Rice Growers
Association,Cooperative (Riceland),Riceland Foods hadd/b/a

entered into a contract for the construction of infactorya
Stuttgart. was toAlchemy financial assurancesrequired provide
either in the form of personal guaranties or in the form of a line of
credit from a bank. Several California residents executed per?

bank,guarantiessonal to a California which then issued a letter to
Riceland guaranteeing of the contract.Alchemy’s performance
Although Eighththe Circuit Court assumed for thatargument

Riceland,the guaranties ran in favor of both the bank and it held
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the guaranteedthat the mere fact that individual defendants an
obligation to the Arkansas did not thecorporation subject

573,guarantors jurisdictionto in Arkansas. F.2d citing797 at
Inc.,v.Poultry System,Arkansas Inc. Red BarnCooperative

538, (8th 1972).468 F.2d 540-41 Cir.

that,here theAppellee argues although Eighth Circuit
found there were insufficient contacts to jurisdiction,sustain its

that it would have foundopinion implies jurisdiction if there had
facts, includingbeen additional evidence that the beneficiaries of

the would not haveguaranties entered into the transaction
without the of individuals. Theguaranties specific Eighth Circuit
stated:

concludingIn that the of jurisdictionassertion over
guarantorsthe would not offend due theprocess, district

court also relied on the fact that Alchemy had provided
Riceland with the financial statements of the prospective
guarantors in August 1972 and that Riceland entered into
the construction and marketing contracts with inAlchemy
reliance shows, however,on this information. The evidence
that the financial statements Riceland Augustreceived in
1972 were those of the Structural Riceland thuspartners.
had the financial statements of nine of theonly eventual
twenty-two guarantors when it entered into the construc-

Furthermore,tion and marketing contracts. not until April
1973, contracts,after Riceland had executed the did
Riceland receive a list of guarantors.the prospective

circumstances,Under these we hold that there are
insufficient contacts between guarantorsthe and Arkansas

subject guarantorsto the jurisdictionto the of the Arkan-
sas courts. The mere fact that the individual defendants
guaranteed obligationan to an Arkansas doescorporation
not subject the guarantors jurisdictionto in Arkansas. See
Arkansas Poultry Inc. v.Cooperative, System,Red Barn
Inc., 538,468 F.2d 540-41 (8th 1972).Cir. ... It is true
that the guarantors stood to profit if the construction
contract, the performance of which they guaranteed, was

been,successful. This has in the basis forpart, finding that
the assertion of overjurisdiction guarantorsnonresident

See,with duecomports in some cases.process e.g., Na-
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Co., 1134, 1137v. K. 674 F.2dBeveragetional Can Corp.
v.(6th 1982);Cir. Marathon Metallic Co.Building

Co., 921,Mountain 653 F.2d 923Empire Construction
cases, however,Cir. In(5th 1981) curiam). these(per

there has been substantive of andguarantorstheidentity
the whose Nationalcorporation obligation they guarantee,
Can, 1138,674 F.2d at evidence that the of thebeneficiary
guarantee contract would not have entered into the trans­

individuals, id.,action the guaranteeswithout of orspecific
a in the guarantee contract or theprovision underlying
contract stating that the law of the forum state would
control, Metallic,Marathon 653 F.2d at 923. We have
found no case in which a court jurisdictionhas asserted
over a guarantornonresident merely guaran­because the

istor a investor in thepassive whose debt thecorporation
guarantor assures.

that,797 F.2d at 573-74. concludesAppellee because there is
evidence in the case at bar that reliedappellee upon appellants’

inguaranties Marine,creditextending to Taylor its reliance is
sufficient to establish jurisdiction. The trial court here apparently
accepted appellee’s of theinterpretation Eighth Circuit Court’s

however,opinion; we do not agree that it a ofsupports finding
jurisdiction in the case at bar.

In theapplying long-arm statute and due process
requirements bar,to the facts in the case at we find insufficient
contacts to sustain personal jurisdiction over appellants. Appel­
lants’ single act has been guaranteeto a debt between an
Arkansas and acompany nonresident corporation. There is no
evidence that appellants interjected themselves into the contrac­

negotiationstual or that appellants had a close with or anidentity
economic interest in the Arkansas Thecompany. record is devoid
of evidence of even mail or transactionstelephone bringto

withinappellants this state’s jurisdiction. Neither norappellants
appellee are residents of Arkansas. Although a is notplaintiff

torequired state,have minimum contacts with the forum the
plaintiff’s residence is not irrelevant to thecompletely jurisdic­
tional asinquiry, residenceplaintiff’s be the focus of themay

arises,activities of the defendant out of the suit Keeton v.which
Inc., 770,Hustler Magazine, addition,465 U.S. 780 (1983). In

the plaintiff’s residence is relevant to the court’s consideration of
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a thethe forum state in forum andprovidingthe interest of
A the underlyingthe in contractprovisionconvenience of parties.

thedisputes regardingin the case at bar directed that any
laws of New York State.governedwould be theagreement by

case,choice ofAlthough has not been as a forumpresentedthis
clauses fair andrecognizewe that we have enforced such that are

the due test for the exercise ofreasonable and meet process
See Nelms v. Portablejudicial jurisdiction. Morgan Building

284, 808305 S.W.2d 314 we cannot(1991).Ark.Corp., Finally,
that the conduct and connection with the forumsay appellants’

beingstate is such should havethey reasonablythat anticipated
“haled into court” in Arkansas. See World-Wide Volkswagen

Woodson, 286, (1980).v. 444 U.S. theCorp. 297 We reverse
againstjudgment for lack ofappellants personal jurisdiction.

Reversed.

Jennings Danielson, JJ., agree.and
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