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Cooper,James R. Judge. The inwas convicted aappellant
bench trial of of cocaine. Hepossession was on threeplaced
years supervised $500.00finedprobation, and courtassessed

reversal,Forcosts. he thatargues the evidence is insufficient to
the verdict.support

On appeal, we view the evidence in the light most
favorable to the State and affirm if the verdict is sub­supported by

State, 131,stantial evidence. LaRue v. 34 Ark. 806App. S.W.2d
(1991).35 Substantial evidence is evidence which suffi­is of

will,cient force and character that it with reasonable certainty,
a conclusion one orcompel way the other without resort to spec­

State, 95,orulation Kendrickconjecture. v. 37 Ark. 823App.
(1992).S.W.2d 931

18,The 1991,record onreveals that officersJuly police
Jonesboro, Arkansas,entered a residence in to apursuant search

warrant. The whoappellant, onlywas the theperson present in
executed,residence when the warrant was was found on alying

bed in a robe and underwear. The officers platetestified that a
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with .024 bed within arm’sgrams of cocaine on it was on the
seized,reach of the This was as were numerous itemsappellant.

hemostats, scales, rollingof drug paraphernalia including papers,
seeds, blades, vial, $219.00.razor a a andmarijuana syringe,

$20.00One officer testified that the numbers on two billsserial
found matched those of the bills used in a controlled madebuy
earlier at this residence.

Davis testified that the house to her andNancy belonged
that the room in herwhich the was found was bed-appellant
room. She stated that she lived in the with her son andhouse
that, the the at the house occa-although nightappellant spent

there, there,hesionally, was not did not clothes didliving keep
bills,not the and did not a to the house. Shehelp pay keyhave

testified that and theshe had an on theappellant argument night
arrest,of the that she left the aroundappellant’s midnight,house

left,that the the inappellant onlywas the house when sheperson
and that there was not a on theplate Finally,bed. she testified
that she did drugsnot use and that she had never seen the appel-
lant with drugs.

The thatappellant argues beyondthe State did not aprove
care,reasonable doubt that he and managementexercised control

over the contraband and hethat knew the matter waspossessed
contraband. His the thatargument focuses on fact this was not
his residence and that he had no or inter-ownership possessory

However,est in the house. the isappellant’s argument misplaced.

It is not necessary to actual orprove physical pos­
session in order to a in ofprove defendant is a con­possession

State, 242,trolled Rameysubstance. v. 42 Ark. 857 S.W.2dApp.
Instead,(1993).828 a of whichshowing constructive possession,

contraband,is the control or right to control is sufficient. Cerda
State, 241, (1990).v. 303 Ark. 795 S.W.2d Constructive pos­358

session can be where the contraband in aimplied is found place
andimmediately exclusively accessible to the accused and sub­

Cerda,ject to his control. supra.

bar,In the case at the evidence shows that the con­
trolled substance was retrieved from an area which was imme­

anddiately exclusively accessible to the at the time ofappellant
State, 378,his See Crossleyarrest. v. 304 Ark. 802 S.W.2d 459
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513, (1986).State, S.W.2d 310Ark. 707288(1991); v.Sanchez
view, immediatein the appellant’sinwas plainThe contraband

in the residenceonly personwas thethe appellantandproximity,
are enoughcircumstancesWe think theseof the search.at the time

ofguilty possessionfind the appellantcourt tothe trialto permit
of a controlled substance.

no evidencethat there wasalso arguesThe appellant
amount of cocainea usablehe possessedto establishpresented

315,State, 146Ark. S.W.2d302 790v.defined in Harbisonas
inin the mannerto be useable“sufficient(1990), an amountas

at 322. How­302 Ark.ordinarily used.”a iswhich such substance
ever, on Harbison is mis­reliancethat the appellant’swe think

chargecocaine possessioninvolved aHarbison caseTheplaced.
a trace amount ofa bottleof containingononly possessionbased

residue; in to showevidence Harbisonthere wascocaine dust or
and insuffi­weighsmall tococaine was toothat the ofquantity

The CourtSupremethe human system.have effect onanycient to
reversed, mustof a controlled substancethatholding possession

a violation ofamount to constituteor usablebe of a measurable
Harbison,(1987); Kellogg v.supra;Ann. 5-64-401Ark. Code §

162, (1992).State, S.W.2d 16682737 Ark. App.

However, in an amountcocaine in Harbison waswhereas the
measured, a mea-clearlythere waseither used ortoo to besmall

in the case at bar.cocaine presentamount ofsurable

Harbison, in the at bartestimonythe caseUnlike in
analysis,ofwas capable quantitativeindicated that the cocaine

and could betangiblenaked waseye,with thecould be seen
tofor the fact finderthis evidence sufficientWe findup.picked

amount.was of a measurabledetermine that the substance

werethat thereargues discrepan­The alsoappellant
warrant. The appellantthe and the searchsearchregardingcies

below, and we do not con­objectiondid not make this specific
State,v.Magarfor the first time on appeal.madeargumentssider

49, we find(1992). Accordingly,385Ark. 836 S.W.2dApp.39
error and affirm.no

Affirmed.

Robbins, JJ., agree.Pittman and
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Tiner,T. for appellant.Lohnes
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Cooper, The in this workers’Judge. appellantJames R.
inwhile the courseinjured crop dustingcase wascompensation

the The Commission deniedwith appellee.of his employment
the evidence failed toclaim after thatfindingthe appellant’s

the had the number ofrequisite employ-that appelleeestablish
decision,under the Act. From thatcoveragefornecessaryees

this appeal.comes

contends that the Commission erredOn theappeal, appellant
error, weWe find no and affirm.finding.in so

of aThe sole for reversal consistsappellant’s point
that he failed to estab­findingto the Commission’schallenge

necessaryhad the number of employeesthat the appelleelish
the Law.Compensationfor under Arkansas Workers’coverage

the of the evidence to areviewing sufficiencyWhen support
Commission,the we viewCompensationdecision of Workers’

inferences deducible therefromthe evidence and all reasonable
andthe most favorable to the Commission’slight findingsin

decision byaffirm if the Commission’s is substantialsupported
Steel, Patterson,and Inc. v. 42 Ark.Cagle Fabricatingevidence.

168, (1993).30 Substantial evidence is such856 S.W.2dApp.
a mind asmight accept adequaterelevant evidence as reasonable

McHale,a CDI Contractors v. 41 Ark.to conclusion.support
57, (1993).S.W.2d 941 Where the Commission’s denial848App.

the failure to entitlementrelief is based on claimant’s proveof
evidence,a of the the substantialbyto benefits preponderance
affirmance if theof review Com­requiresevidence standard

the ofa substantial basis for denialdisplaysmission’s opinion
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108,Co., 842Ark. App.Lime 40relief. Moser v. Arkansas
(1992).456S.W.2d

Com­Arkansas Workers’In to be to thesubjectorder
Act, inan employmentmust oncarryanpensation employer

in theare regularly employedwhich three or more employees
11-9-102(3)(A) (1987);Code Ann.course of business. See Ark. §

Patel, 54, (1988). In theArk. 759 S.W.2d 579Stone v. 26 App.
bar, werethree individualsat the that onlycase record shows

in any capacity:involved with the or its operationscorporation
be an employee;the tostipulatedwhom theappellant, parties

service;Atkinson, andthe flyingwho was in ofRandy charge
Cissell, and wasfinancing presi­Howard L. thewho furnished

count­mayofficers bedent of the corporation. Although corporate
business,in the seeed as if take an activethey partemployees

Care, Inc., 406,Ark. 360 S.W.2d 185Crop Landry,Aerial v. 235
(1962) 4 Ark.Valley Bottorff,and v.Superette App.Mountain
251, (1982), athe of whether corpo­629 S.W.2d 320 question

to be con­rate officer is active in thesufficiently corporation
sidered an to be determined the circumstancesbyisemployee

198,Kirby,of 6 Ark.Eagles App.each case. Fraternal Order v.of
case,(1980). theCrop supra,639 S.W.2d 529 In the Aerial Care

officers wereCourt found that the threeSupreme corporate
them flew aemployees plane,based on evidence that each of

which to be the work of the andhappened principal corporation,
that each extent on the amountofficer’s to somepay depended

Care, Inc., Likewise,of Ark.flying Cropdone. Aerial 235 at 409.
the in toValleyofficers the Mountain case were foundcorporate

inbe on the of evidence that workedemployees strength they
the theyof the and that the dividendsdaily operation corporation,
received the to therelationshipfrom bore a directcorporation

thework each of them in the ofperformed by daily operation
business.

bar,In the at found that Mr. Cissellcase the Commission
was not active in the business to be counted as ansufficiently

In noted thatof this the Commissionemployee. support finding,
there was no evidence he involved in theactively dailythat was

business, torelatingor routine decisions of the oroperations
other duties that he have as of theany may presidentperformed

that, thereThe Commission stated wascorporation. although
that Mr. the on four or five occa-evidence Cissell visited office
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sions, and hethat was occasionally consulted on ofdecisions
nature,an extraordinary his involvement in the business was

and heessentially passive should therefore not be counted as an
in whether theemployee considering appellee subjectis to the

Act.

The Commission further found that the didappellee
not come within the of the Actcoverage under the ofprovisions

ll-9-102(3)(C),Ark. Code Ann. which§ thatprovides “[ejvery
(1)in whichemployment one or more areemployees employed

by a contractor who subcontracts any of his contract”part is
bycovered the Act. The Commission rejected this argument

because it found that the evidence failed to establish that the
subcontractedappellee any ofpart its business. In so holding,

that,the Commission noted although Mr. andAtkinson Mr. Cis­
sell characterized their asrelationship one of a contractor/sub­
contractor, the ofquestion whether one ais asubcontractor is

Simmons,of fact for thequestion Commission to Baileydecide. v.
193,6 Ark. (1982).639 S.W.2dApp. 526

In thatholding Ark. Code ll-9-102(3)(C)Ann. §
claim,was not toapplicable this the Commission noted that a

subcontractor is defined as one who enters into a contract for the
ofperformance work which another has already contracted to

id., andperform, found that Mr. Atkinson was forresponsible
thesetting up andoperations generally arranged all contracts

for the corporation’s services himself. Under the circumstances
case,of wethis think that the Commission’s opinion provides

relief,a substantial basis for the denial of and we hold that its
decision is substantialsupported by evidence.

Affirmed.

Mayfield, J., dissents.

Mayfield,Melvin Judge, Idissenting. cannot agree with
the inmajority this case. Withopinion all due I think therespect,
majority has failed to theapply law to thestatutory undisputed
evidence.

The wasappellant injured while flying an whichairplane
was chemicals on a fieldspraying owned by one of the appellee’s
customers. The threshold is whetherquestion the wasappellant
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in aninjured covered the Arkansas Workers’employment by
Law.Compensation

The Commission found that the was a corporationappellee
“in the of of theengaged consistingbusiness servicesproviding

aerial of and fertilizers.” The Commissionapplication pesticides
also found that the and Atkinson wereappellant Randy employ-

Cissell,ofees the but Howard ofcorporation, who was president
the was not involved in the of thecorporation, actively operation

andbusiness should not be counted an in consider-employeeas
theing whether in an sub-corporation engagedwas employment

Therefore,to the act.ject the Commission foundcompensation
that the was not the act because it did notcorporation subject to
have three as Ark. Ann.employees required by Code 11-9-§
102(3)(A) (1987).

hand,On the other the Atkin-Randycontends thatappellant
son was not an of the but was a subcon-employee corporation

and, therefore,tractor of the thecorporation was sub-corporation
ject 102(3)(C) (1987),to the act under Ark. Code Ann. 11-9-§
which provides coverage for:

(C) (1)inEvery which one or moreemployment
areemployees by a contractor who subcontractsemployed

any of work.part his

It is well settled that we do not thereverse Commission
weunless are convinced that fair-minded with the samepersons

facts before them could not have reached the conclusion arrived
case,byat the Commission. In this in my fair-mindedopinion,

act,the abovepersons applying of the couldquoted provision
not have found that the Commission reached the correct conclu-
sion; therefore, we should thereverse Commission’s decision.

Co., 238,See Price v. Little Rock 42 Ark.Packaging 856App.
(1993).S.W.2d 317

The Commission thereversed decision of the administra-
lawtive who foundjudge that the own“by its admis-appellee

sion, subcontracted out a of to Mr.portion obligations Atkin-[its]
Commission, decision,son.” The in a two to one stated that

both thealthough and Atkinson “have characterized theappellee
subcontractor,as one of a therelationship evidence fails to sup-

thatport characterization.” The Commission’s supportsopinion
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Simmons,its conclusion by Baileyfrom v.quoting 6 Ark. App.
193, (1982),639 S.W.2d 526 the statement that “subcontracting
is merely out’ to all‘farming others or of workpart contracted
to be performed theby original contractor” and then thatstating
“the evidence thatestablishes Atkinson was insolely ofcharge
the routine of theoperations business.”

I do not think the Commission’s reasoning reach-actually
es the involved. Thepoint of thepresident appellee corporation
testified that Randy Atkinson was in charge of “my flying ser-

document,vice” and then looked at a admitted it said that Atkin-
sub-contractor,”son was a “self-employed and admitted that this

was “correct.” The document was introduced into evidence. It is
signed by Mr. Atkinson and states:

I hereby Iacknowledge that am an independent contractor
and not an ofemployee Mustang andAgri-Air, I hereby

to beagree forresponsible commissions Iearned. hereby
thatrequest Mustang doAgri-Air not withhold any taxes

from the above earnings.

aAs self-employed sub-contractor I agree that I am respon-
sible for insurance and personal liability while working
for named business above. I hold named business above

inharmless all injury or todamages other parties also.

In evidence,addition to the above the appellant topoints
the record where one of the appellee’s attorneys stated at the
hearing before the law judge that Mr. Atkinson “anwas inde-

Moreover,pendent contractor.” the appellant thattestified Mr.
Atkinson had his own thatairplane; the plane appellant was fly-

on theing day he was injured was owned theby andappellee;
that “sometimes” the andappellant Atkinson would “fly the same
field.” The appellant also testified that the owner of the field that
appellant was at thespraying time of the crash came to the

office andappellee’s for thearranged to bejob done. No one tes-
tified to thecontrary appellant’s testimony.

Most of the cases dealing with subcontractors have been
concerned with what is now Ark. (1987)Code Ann. 11-9-402§

Ark.(formerly 81-1306).Stat. Ann. That statute§ thatprovides
where a subcontractor fails to secure compensation required by
the Workers’ Compensation Law the prime contractor shall be
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the subcontractor.ofto the employeesliable for compensation
onlySimmons, the statute appliesout thatBailey supra, pointedv.

tocontractually performboundisthe contractor”where “prime
atwas engagedemployeethein which subcontractor’sthe work

Archer,v.Co.D&M Constructionthe See alsoinjury.the time of
198, (1985). “indepen­The terms686 S.W.2d 79914 Ark. App.

the mat­not confuseshouldand “subcontractor”dent contractor”
v.Halesubcontractor.”“an independentone can beter because

670, (1964).854, 855,Co., 671376 S.W.2dArk.237Mansfield Lbr.
fact, contractor.anordinarily independentisIn a subcontractor

694, 697,Inc.,Contractors, 543Ark.260v.Thomas Southside
917, (1976).919S.W.2d

have work-does notit conceded that theAlthough appelleeis
insurance, notAnn. 11-9-402 doesArk. Code §compensationers’

an employ-wasinjured employeein case because thethisapply
—— anand not employ-the appelleeee of the contractorprime

However, ll-9-102(3)(C)Ann.Ark. Codethe §ee of subcontractor.
every employmentit thatin this case because providesdoes apply

“one or moreLaw whereto the Workers’ Compensationis subject
anywho subcontractsa contractoremployed byareemployees

4 Ark.Griffin, App.Co. v.In ConstructionLiggettof his work.”part
Ann.247, held that Ark. Stat.(1982), this court629 S.W.2d 316

11-9-402) con-makes a(now primeArk. Code Ann.81-1306 §§
to of a subcontractorfor compensation employeestractor liable

In ourcoverage.to workers’ compensationwho has failed secure
decision, we stated:en banc

to theprotectof this isprovisionThe primary purpose
financially respon­who are notof subcontractorsemployees

sible, from themselvesrelievingand to employersprevent
whatcontractorsthroughliability by doing independentfrom

direct Hobbs-­otherwise do through employees.wouldthey
630, 192 (1946).116209 Ark. S.W.2dCraig,WesternCo. v.

251, thatat 318. I think it is obvious4 at 629 S.W.2dArk. App.
ll-9-102(3)(C) thisis intended to accomplishArk. Code Ann. §

generalsame purpose.

theis as foundengaged, bycase the appelleeIn the present
Commission, ofconsisting“in of servicesprovidingthe business

onefertilizers.” It hasof andthe aerial application pesticides
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— —theemployee who flies an owned theappellant airplane, by
and aerialappellee, makes theof and fer-application pesticides

tilizers. The alsoappellee has an witharrangement Randy Atkin-
— — Atkinson,son evidenced a writtenby wherebydocument

who is an independent contractor and not an also fliesemployee,
(sometimesan airplane his own plane) and makes aerial appli-

cation of andpesticides fertilizers. Under this ofmethodthe.
—thedoing business in the absence of theappellee provisions

—l-9-102(3)(C)in Ark. 1Code Ann. would not have carry§ to
insurance, or be forresponsible, cover-compensationworkers’
age on the Butappellant. ll-9-102(3)(C)Ark. Code Ann. § pro-
vides that the isappellee liable for it iscoverage because engaged
in an (1)in which one“employment or more areemployees

aemployed by contractor who subcontracts ofpart his work.”[a]

The thepresident of appellee who the Com-corporation,
mission found “furnished the thefinancing for tes-corporation,”
tified that Atkinson inwas ofcharge “my service”flying and
that the written document Atkinsonsigned by correctly outset
Atkinson’s status as a “self-employed sub-contractor.” Appellee’s
attorney admitted the same in thething hearing before the law

The writtenjudge. document also specifically that therequests
appellee not withhold any taxes from the “commissions” earned
by Atkinson.

evidence,Under the law and the I have findto that the
liable forappellee is the workers’ benefits tocompensation which

the is entitled aappellant as of injury.result his I would reverse
and forremand the determination of those benefits.
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Goldman, P.A.,David for appellant.

Honeycutt,Larry appellee.for

Rogers,Judith TheJudge. Edwardappellant, Snisky,James
anfrom order of theappeals Garland inCounty Chancery Court

hewhich found inwas and whichcontempt a ofprovided period
visitation for the minorparties’ child with KaySharonappellee,
Whisenhunt. On appeal, appellant raises two in heissues which
contends that the chancery court lacked jurisdiction and thus
committed error by both him inholding and incontempt grant-

theing appellee visitation with child. We withdisagree appellant’s
on theargument first and affirm thepoint offinding contempt;

however, agreewe with his argumentsecond and thereverse
oforder visitation.

The record thatdiscloses the in thisparties case cohabitat-
ed for a time in the Bahamas and later in the State of Florida. On

30, 1989, aMay male child was bom of this'unsolemnized union.
thereafter left FloridaAppellee with the child and returned to

There,homeher in Hot inSprings, Arkansas. the Garland Coun-
Court,ty Chancery she initiated a paternity action against appel-

4, 1991,Onlant. February a consent order was entered where-
by appellant was recognized as the natural father of the child.

child,As theirper agreement, grantedwasappellee custody of the
while appellant was given rightscertain of visitation and was
also required to child Thepay support. orderagreed further pro-
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bothhavinghave consented to the Courtvided that parties“[t]he
matter,rem of this as well asin and in jurisdictionperson [sic]

for Orders of Courts.”jurisdiction anysuch furtherretaining

their earlier differencesIt that the resolvedappears parties
moved Flori-result and the child back towith the that appellee

the Coun-live with The case file from Garlandda to appellant.
a written coun-by appellant’sCourt contains letterty Chancery

13, 1991,sel, June the Court of theinforming parties’dated
childto abate the ofagreement paymentreconciliation and their

thatThe that are awarepartiesletter also statessupport. “[b]oth
does to the benefit of all par-if the situation in Florida not work

ties, brought County adju-that an can be in Garland foraction
of which arise.”any maydication new issues

months,forAfter in Florida sevenresiding roughly appellee
9, 1992,child. Onreturned to Arkansas with the Aprilagain

after obtained an exshortly appellee’s partedeparture, appellant
Broward County,order from the Circuit Court of Flori-restraining

da, from the from theremovingwhich childprohibited appellee
to Itgranted custody appellant.andcounty temporary appears

the record that obtained this orderappellant emergencyfrom
wereon his that whereaboutsappellee’sbased representations

due to drugunknown and that the child was in danger appellee’s
15, 1992, inOn filed a thedependency. April appellee petition

County Chancery seeking, among things,Garland Court other
child further asked thesupport. Appelleethe reinstatement of

her,child con-court to confirm of the with tochancery custody
thefirm the court’s and not to orderjurisdiction, give restraining

20,entered the court full faith and credit. Onby MayFlorida
1992, filed a motion that be heldasking appellantalsoappellee

custodyin that institution of acontempt, alleging appellant’s
inin Florida a violation their containedagreementaction was of

4, 1991,court’s order that matters beFebruary custodythe of
in Arkansas.litigated

briefed, toAfter the issue the chancellor declinedhaving
the matter based on the find-custodyexercise over ofjurisdiction

the of the child under boththat Florida had become home stateing
and An order to that effect entered onthe PKPA UCCJA. was

27, 1992, that of the child was trans-May custodyand it appears
the order.ferred to in accordance with Florida courtappellant
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The a hearingcase thereafter to on motionproceeded appellee’s
23, 1992,for order of thecontempt. By August chancellor ruled

that was in of theappellant contempt havingconsent order for
result,a action in thebrought custody Florida court. As a appel-

$4,526 court,lant was thepayto into of therequired registry
addition,$775 for In thecosts. chancellor orderedplus appel-

to bringlant the child to Arkansas for with appelleevisitation from
4, order,4 toJuly August 1992. In the the chancellor madealso

a thatspecific finding had misled the Florida court inappellant
thesecuring parteex order. appealThis followed.

In this no areappeal, questions presented involving the inter-
of the in the consent orderpretation provision juris-preserving

words,diction in the Arkansas InCourt. other we are not asked
to decide such issues as whether the jurisdictional provision of
the agreed order was definite insufficiently and certain its terms

ato of orsupport finding whether thecontempt,1 con-provision
astituted valid forum selection asclause to aopposed simple

Indeed,retention of jurisdiction inprovision.2 his toresponse
motionappellee’s contempt,for appellant acknowledged that the

order accurately reflected the parties’ agreement that Arkansas
Instead,would remain settingthe for future custody litigation. as

his first itpoint, is soleappellant’s contention that the chancel-
did not jurisdictionlor have over the oncecontempt proceeding

thejurisdiction of mattercustody was to the Flori-relinquished
da agree.Court. We do not

The chancellor here deferred to the Florida court’s
of jurisdictionexercise over the issue of custody for the reason

that Florida was the homechild’s state under both the PKPA and
UCCJA. This decision was based on evidence that the child had

general person may1 The rule a contempt violatingis that before be held in for a
order, thecourt order in definite imposed uponmust be terms as to the duties him and

expressedthe implied. Departmentcommand must be rather than Arkansas Humanof
Gruber, 112, (1992).App.Services v. 39 Ark. 839 S.W.2d 543

generally2 Choiceof forum in binding,clauses contracts have been held unless it
can be shown that the enforcement theof forum selection clause would be unreason­

Morgan 284,Building Corp.,able and unfair. Nelms v. Portable 305 Ark. 808 S.W.2d
(1991). discussing314 For custody litigation,cases such inclauses the context of see

, ,1992);(Wyo. MarriageCrites v. Alston­ 837 P.2d 1061 In re 550 N.E.2dofBeuche
(Ill. 1990); Hilliard,App. Marriage (III.48 Ct. 1989).In re App.543533 N.E.2d Ct.of
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months, well as mostasthe sevenin Florida for precedinglived
order, thein the consentthe provisionlife.young Despiteof his

in declining jurisdic-well within his discretionactedchancellor
Slusher, 31 Ark.Slusher v.of Seecustody.over the issuetion

28, Ann. 9-13-207(1990); Ark. Code §786 S.W.2d 843App.
case,However, of thiscircumstances(1987). under the peculiar

jurisdic-decision to relinquishview the chancellor’swe do not
the court of juris-having deprivedthe matter ascustodytion over

over the contempt proceeding.diction

circumstancesonlyThe PKPA and UCCJA specify
custody“childto make awhich a court has jurisdictionunder

PKPA, determi­custodythe “childtoLookingdetermination.”
decree, of aor other ordera “judgment,nation” is defined as

child,a andvisitation ofcustodyfor the orcourt providing
orders, initial orders andandandpermanent temporaryincludes

1738A(b)(3) (1982) sup­(emphasis28 U.S.C.modifications.” §
entertaindeclined toThe chancellor in case simplythisplied).

determination, which involvedthe custodyofjurisdiction pending
aThere iscustodyof the order.priorthe modificationpotential

however,distinction, deci­custodythe of abetween modification
When mod­court order.and the of a previoussion enforcement

issue, focus is onis at thecustodyification of a orderprevious
andin circumstanceschangebeen a materialwhether there has

Bennettof the child.in the best interestwhether modification is
Hollowell, 209, (1990). On theS.W.2d 33831 Ark. 792App.v.

hand, is whether thethe of asubject contempt proceedingother
court order.awillfully disobeyed previouscontemnoralleged

108,Dees, (1989).S.W.2dv. 28 Ark. 771 299e.g. App.See Dees
instance, the chancellorof the order whichIn this that portion

did not involve any ques­to enforce through contemptwas asked
determination, that term has beena astions relative to custody

inactions wereAt was whethersolely appellant’sdefined. issue
appellant’sorder. Since the ofquestionviolation of the agreed

custody, juris­the of childsubjectdid not touch uponcontempt
thebywas not governedof the contempt proceedingdiction

Therefore, overrefusal of jurisdictionthe chancellor’sPKPA.
affect thethe PKPA did notmatter tothe custody pursuant

regardenforce its order withinherent toauthoritycourt’schancery
sum,Indetermination.custodyunconnected with thean issueto

facts, juris-court retainedchancerywe hold that theunder these
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diction over the ofissue whether was in ofappellant contempt
the agreed order.

issue,As of this firstpart appellant also contends that
he cannot be held in for the fed­contempt taking advantage of
eral by filingstatute an foraction modification in the child’s
home state. While appellant’s pursuit of in Floridacustody was

PKPA, were, nevertheless,in with thekeeping his actions in dis­
ofregard his whichagreement, was an orderincorporated as of

court,the that theArkansas remain forum for litigation.custody
argumentAs the wepresented,is can find no theerror in chan­

cellor’s thatdetermination notappellant be allowed to adisobey
court order with impunity.

issue,As secondhis theappellant argues that chan­
lacked jurisdictioncellor to grant appellee rightsvisitation with

the child. We that theagree ofchancellor’s order visitation was
inconsistent with his decision in thefavoring jurisdiction Flori­

above,da court. As noted the definition of “custody determina­
thetion” in PKPA does include orders forproviding visitation with

the child. Once the chancellor declined jurisdiction over the cus­
determination,tody it follows that the chancery court no longer

had jurisdiction to order a ofperiod visitation. It is thatapparent
the chancellor’s action was prompted failureby appellant’s to

thebring child to Arkansas for the hearing as hadappellant
theassured court he would at ado Whileprevious thehearing.

understandable,chancellor’s isdismay we cannot theuphold
order of Wevisitation. must therefore reverse on this point.

Affirmed in reversed inpart; part.

C.J.,Jennings, Pittman, J.,and agree.
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DIRECTOR,v.RAZORBACK VACUUM Arkansas
andEmployment Security Sharon L. ClarkDepartment

E 86592-179 S.W.2d 649

Court of of ArkansasAppeals
Division I

17,delivered November 1993Opinion
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Gist, Jr.,Morse U. for appellant.

Pruitt, forAllen appellees.

Cooper, in thisJudge.James R. The appellee unemploy-
filed a claim for bene-ment casecompensation unemployment

thewhich denied the on that sheby Agency groundsfits was
connected withvoluntarily left her last work without causegood

affirmed the Tribunal.by Appealthe work. This decision was
decision theAppealThe then the Tribunal’s toappealedappellee

Board,Prior thetelephone hearingof Review. to a beforeBoard
11 After hear-petition.filed a aappellant Chapter bankruptcythe

did not the Boardin which the issueding appellant participate,
Tribunal, thea the thatreversing Appeal finding appelleedecision

work,with cause with the andgoodleft her last work connected
decision,the benefits. From that comes thisgranting appellee

appeal.

reversal,For the contends that the con-hearingappellant
the of should have beenby stayed pursuantducted Board Review

Code,to of the Federalstay provision Bankruptcythe automatic
362(a)(1).11 U.S.C. §

the Act isThe automatic ofstay provision Bankruptcy
terms,broad; it is all toits to entities”extremely by “applicable

of a wide rangethe commencement or continuation ofstay pro-
§362(a)(l)U.S.C.ceedings, including proceedings.administrative

However, in(1988). are contained subsectionexceptionsvarious
362, 362(b)(4) fil-(b) in that theincludingof the provision §§

will a under sub-stayof a not asbankruptcy petition operateing
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(a)(1)section “of the commencement or of ancontinuation action
or unitby governmentala to enforce suchproceeding govern-
mental or Theunit’s narrowpolice regulatory power.” question

anby this is whether administrativepresented appeal hearing by
the Arkansas Board of Review to determine if a qual-claimant is

toified draw benefits fromunemployment is the auto-exempt
matic of thestay provisions Bankruptcy Code as an exercise of
the police 362(b)(4).State’s to 11 U.S.C. Wepower pursuant §
hold that a hearingsuch is from the automatic andexempt stay,
we affirm.

362(b)(4)The of that:legislative history states§

givenThis section is intended to be a narrow construction
in order to governmental units to actionspermit pursue
to theprotect health and and notpublic safety to apply
to aactions unit aby governmental to protect pecuniary
interest in theof debtor or of theproperty estate.property

State,The appellant relies the case of Herr v.upon 28 B.R. 465
(1983), which the theanalyzed application stayof automatic to
the of Maine’sattempts Employment Security Bureau to recover
overpayments to the ofclaimant on the basis the pur-pecuniary

andpose the State action. thepublic policy underlying Although
Herr Court found that the Bureau was theexempt from automat-

stay,ic the appellant argues that we should the sameemploy analy-
so, however,in decidingsis the case at bar. We decline to do

because thinkwe that the thecircumstances of arepresent case
akinmore to those to the Sixth Circuit Court ofpresented Appeals

Co.,in In re Tire (6thand Rubber F.2d660 1108 Cir.Mansfield
1981).

In Mansfield, a case theof first Cir­Sixthimpression,
heldcuit that the administration of workers’ compensation claims

a stateby agency created for that is a valid exercise ofpurpose
policethe or aregulatory governmentalof unit as topower so

362(b)(4).fall within the of In so Sixthexception holding, the§
Circuit noted that actions under the Fair Labor Standards Act and
enforcement theproceedings National Labor Boardby Relations

been 362(b)(4).had held to fall within the enunciated inexception §
Furthermore, the Court noted thethat Industrial Commission is
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Mansfield, supra,his benefits.the forinjured employeeliable to
at 1115.660 F.2d

Law enact­SecurityThe wasArkansas Employment
of Arkansas for the pub­the of the Stateed under police power

of this State. Ark. Codelic and welfare of the citizensgood general
Furthermore, in(1987). was the case§11-10-102(3) asAnn.

thedirectly byare notsupra, paid employ­benefitsMansfield,
er; instead, (1987) that allprovidesArk. Ann. 11-10-501Code §

the from the Com­Unemploymentunder Act are payablebenefits
Security DivisionthroughTrust Fundpensation Employment

in the at bar beThe the case wouldemployeroffices. effect on
toof contribution be paidlimited to the calculation of the rate

et. seq.in future. See Ark. Code Ann. 11-10-701the §

that should be dis­The assertsappellant Mansfield
atproceedingsthe workers’tinguished compensationbecause

whichin that case of public safetyissue involved considerations
thatare from the compensation proceedingabsent unemployment

the no meaningfulrise to case at bar. We find distinctiongave
on been defined as “the powerthat basis. “Police haspower”

ordain,make, all man­legislaturevested in the to and establish
statutes,laws,ner and ordinancesof wholesome and reasonable

... to be the and welfare of thethey goodas shall forjudge
commonwealth, the Lawand of the of same.” Black’ssubjects

1968).(4th1317 ed. The ofDictionary, furtherance a State’s
cited a fac­goals regulationin the of welfare has been aspublic

adetermining governmenttor in whether unit has exercised police
ofstay provisionso as to be from the automaticpower exempt

362(b)(4). (Bankr.See In re 133 B.R. 846 S.D. Tex.Piperi,§
1990). Law of ofThe the State ArkansasEmployment Security
was the alle­by Legislature specificenacted the for ofpurpose

health, morals, andthe menace the welfare”viating “serious' to
economicof of due toby insecuritythe Arkansaspeople posed

11-10-102(1) (1987). We holdArk. Code Ann.unemployment. §
that, bar,the the case the ofunder circumstances of at Board

the hearingReview did not err in that administrativeconcluding
understaywas the automatic subsec­exempted provisionsfrom

(b)(4),tion and we affirm.

Affirmed.

Rogers, JJ.,Pittman and agree.
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Butler, Jr.,Hicky & Long, by: Long,Fletcher for appellant.
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Laser, Williams,Lovett, for& ToddLangley by:Snellgrove,
appellee.

Robbins, Keller and KellerCraigB. ThomasJudge. CraigJohn

Inc.,Service, a forsummary judgment appellees,fromFlying appeal
Com-of America and General InsuranceSafeco Insurance Company

$8,650.00America, of forof on a claim for reimbursementpany
We affirm.damages by appellants.to an ownedairplane

18, 1991, an insurance toOn March issuedappellees policy
$140,000.00 acoverage AgCatfor in for 1975appellants airplane.

$1,000.00 while theThis had a deductible if a loss occurredpolicy
the“not in motion” and a deductible of ten ofpercentwasplane

“in motion” when thetotal of insurance if the wasairplaneamount
section, “in motion” definedoccurred. In the definitions wasloss

“The ‘in when undermovingas: shall be deemed motion’aircraft
The beits own or momentum therefrom. shallpower, aircraft

deemed in all other circumstances.” “Aircraft”‘not motion’ under
was defined follows:as

means or rotorcraft described here-airplanethe“Aircraft”
blades,in engines,and shall include the rotorpropellers,

and therein which are standard forrepairtools equipment
aircraft, and navigationthe make and of the andtype operating

attached the air-usuallyand radio toequipmentinstruments
andcraft,' including detached notparts temporarily replaced

by other similar parts.

In another of the the of bothprovision policy, application
follows:deductibles was asexplained

In the isaircraft, inflight, damaged bythe event while not
wind, hurricane, tomado, ice, which whilesnow or fire occurs

theflight,the is and not in insuranceunhangaredaircraft
Iafforded H & is to a amountby Coverages subject single

deductible, Motion,”“Not in Motion” or “In of ten percent
(10%) the insurance theof amount of for aircraft.1

suggests provision may1 The that have not in effectdissent this deductible been
However, page subject policythe time the accident. the of the which forthof setsat

provision among pages policy appellantsthe anthis was those of which attached as
allegedcomplaint. Appellants complaint “policyinexhibit to their their that this was

‘in effect” at the time theof accident.
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$9,650.00 13, 1991,The sufferedplane of ondamages May
a windstorm.during made a claimAppellants on the andpolicy,

denied it on theappellees that the tenground deductiblepercent
and, therefore,applied the loss was less than the applicable

$14,000.00. 7, 1992,deductible of On April filed suitappellants
$1,000.00against appellees, the that thetaking position deductible

to the claim.applied

1992,In Keller,September the of Jack Todddepositions
Wilkins, McIntosh, Keller,Larry and appellant Craig all of whom

accident,witnessed the were taken. KellerCraig testified that he
had flown the all when heairplane day; in orderstopped flying

eat,to he noticed a storm He then started theapproaching. engine
and taxied down the inrunway order to secure the Heairplane.
felt the wind and thepicking up inairplane’s wheels sink the
gravel. He tried to move the closer to theplane tie-down area
but worse,was unsuccessful. He stated that the wind muchgot
so he turn,turned the off. Theengine propeller continued to how-
ever, and the wind lifted the tail of the theairplane up, causing
propeller to hit the gravel. All of the blades were damaged.

Jack Keller testified that the engine was not but therunning
propeller was still fromturning the momentum of the engine
when the that,tail was lifted Toddup. Wilkins testified although
he did not know if the engine was therunning, propeller was

when theturning hit thepropeller gravel. Larry McIntosh also stat-
ed that the waspropeller still when theturning tail came andup
the propeller hit the gravel.

Appellees filed a motion for summary andjudgment argued
that, thebecause was included withinpropeller the definition of
“aircraft” in the and was stillpolicy when themoving loss
occurred, the aircraft should be deemed to have been “in motion”

Therefore,when the loss occurred. theappellees argued, unam-
biguous terms of the contract theprovided for theapplication of
ten percent that,deductible. The circuit judge agreed and held at

loss,the time of the the aircraft “inwas motion” under the terms
and, therefore,of the policy the “in motion” deductible applied.

that,He held thebecause to thedamage aircraft was less than the
deductible,“in motion” couldappellants not recover from

appellees.
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that, thealthoughFor their first factsappellants arguepoint,
enter forsummary judgmentare it was error toundisputed,

the definitions in the were ambiguous.becauseappellees policy
that the was to two orargue policy fairly susceptibleAppellants

whether,that it was not clearThey arguemore interpretations.
motion,”“inunder the definition of the aircraft should have been

motion,” if anydeemed to be “in of the aircraft was mov-part
that, under the for the aircraft to haveing. Appellants argue policy,

motion,”been “in all of its have beenparts moving.must
that the was not andagain argue ambiguousAppellees policy
legalthat its construction and effect should be determined theby

court as a of law. We withquestion agree appellees.

Summary is an extreme and bejudgment remedy should
granted only when it is clear that there is no issue of fact to be

Inc., 33, 35,Stuckeydecided. Johnson v. & 11 Ark.Speer, App.
904, (1984).665 S.W.2d 906 should beSummary judgment grant-

ed when a review of theonly and otherpleadings, depositions,
reveals that there is nofilings genuine issue as to materialany

fact, and the is entitled to amoving party judgment as matter of
Bank, 72, 77,law. 42Magness v. Commerce Ark. 853 S.W.2dApp.

890, Ark.,(1993); 39,v.893 Watts Ins. Co. 30 Ark. App.Life of
41, 47, (1990).782 S.W.2d Once the48 makes amoving party

facie of entitlementprima showing summaryto thejudgment,
meetparty opposing summary judgment must withproof proof

aby showing genuine issue as to a material fact. v.Magness
Bank, 78,Commerce 42 Ark. at 853 S.W.2d atApp. 893.

On motion summaryfor the courtjudgment, is authorized
to theascertain and of aplain ordinary meaning written instru­
ment after areany doubts resolved in favor of the movedparty

and if thereagainst, anyis doubt about the theremeaning, is an
issue of fact to be litigated. CasualtyMoore v. Columbia Mut.

Co., 226, 228, 59, (1991).Ins. 36 Ark. 821 S.W.2d 60 TheApp.
initial determination of whether a contract is restsambiguous
with the court. Id. When the intent of the theas to mean­parties

issue,of a contract is ining issummary judgment particularly
Elmore, 407, 408-09,v. 271inappropriate. Camp Ark. 609 S.W.2d

86, (Ark. 1980).87 When the of aApp. terms written contract
are theambiguous, of the contract ameaning becomes question

Williams, 192, 196, 156,of fact. v.Stacy 38 Ark. 834 S.W.2dApp.
(1992).158
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however,When a contract its constructionunambiguous,is
a of law Mut. Casu-is for the court. Moore v. Columbiaquestion

Co., 228,alty 36 Ark. If the termsIns. at 821 S.W.2d at 60.App.
of tounnecessaryan insurance contract are not it isambiguous,

construction,resort to the rules of and the will not bepolicy
to bind the insurer to a risk which it exclud-interpreted plainly

Co.,ed and for which it Ins.was not Baskette v. Unionpaid. Life
34, 36-37, 635, (1983).9 Ark. App. 652 S.W.2d 637

We thatagree with the circuit andjudge appellees
the “air­was not Its definition of the termpolicy ambiguous.
craft,” which included the viewed inclearly must bepropeller,

of the entirelight it is to consid­policy; especially appropriate
er the deductible in aprovision reachingabove decision.quoted
Different clauses of a contract must be read and the con­together
tract construed so that all of its harmonize if that at allparts is

Co., 133,Pate v. U.S. &possible. Fidelity Guar. 14 Ark. App.
135, 530, (1985).685 S.W.2d 532 The intention of the isparties
to be notgathered from words and but fromparticular phrases

Therefore,the whole context of the Id. the defini­agreement.
tions relied the a ofprovision upon by appellees is simply part
the entire inpolicy, light Floydof which it must be viewed. See

Ass’n, 31, 36,v. Otter Creek Homeowners 23 Ark. 742App.
120, (1988).S.W.2d 123 No one that the wasdisputes propeller

movingstill when the loss occurred. withAccordingly, agreewe
the circuit that the “in motion”judge deductible applied.

Furthermore, even if we held that the trial court erred
in thatconcluding there was no materialgenuine issue of fact
that the aircraft “inwas motion” when the blades struckpropeller
the theground, and affidavits that therepleadings clearly show

wind,no genuineis issue that the aircraft was whiledamaged by
and not inunhangared to theflight. Consequently, pursuant

above,deductible theprovision of the deductiblepolicy quoted
$14,000.00,is an greateramount than loss. Weappellants’ may

affirm a trial court for a reason different than the one given by
Inc., 498,the trial court. Hubbard v. The Group,Shores 313 Ark.

502, 924, Foods, Inc.,(1993);855 S.W.2d Tyson927 Guthrie v.
95, 97, 164, (1985);285 Ark. 685 S.W.2d 165 v.Monaghan

Davis, 258, 262, 375, (1985).16 Ark. 700 S.W.2d Sum­App. 377
mary judgment was entered forproperly appellees.
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Affirmed.

Cooper Mayfield, JJ.,Jennings, C.J., and dissent.

Cooper, The deductible to inJudge.James R. proper apply
“in whenon whether the aircraft was motion”this case depends

cannot be answered unam-the accident occurred. This question
ofreference to the definitions section the insurancebiguously by

notes,the the definition of “air-aspolicy. Although, majority
I clar-agreecraft” included the do not that this inclusionpropeller,

whether the aircraft “in underifies the of is motion”question
context,In Iso as the is thislong propeller turning.the policy

thethink it should be noted that definition of “aircraft” also
aircraft,in well radio and navigationincludes tools the as as

no one would that the aircraft “inSurely argueinstruments. is
used,under so as a wrench is apolicy long beingmotion” this

turned, or a clock is but such a resultbeing ticking,radio dial is
themust follow from thelogically reasoning employed by major-

ity.

Furthermore, it is obvious to me that the of the “inpurpose
motion” is to limit the of the insurer in casesprovision exposure

and wheremoving,where the aircraft is an accident would there-
fore be more to involve extensive if not total loss.likely damage,

$1,000not byThis would be thepurpose compromised applying
in the at bar where the aircraft immobiledeductible case was

when accident that thethe took submit definitions sec-place.11
ambiguous regard,tion of the is in this and that thepolicy pol-

should therefore have been construed in favor of theicy insured.
Co., 226,See Moore v. Columbia Mut. Cas. Ins. 36 Ark. App.

(1991).821 59 We should therefore remandS.W.2d this case for
trial.

Furthermore, I thesubmit that should not have con-majority
the deductible in arrivingsidered at its decision.provision

I that this be itAlthough agree provision may isapplicable,
to note that this was not abstract-extremely important provision

1Although by majority airplaneit would seem from the facts recited the that the
occurred,just pilothad landed when the accident the record shows that the had land­

ed, lunch, it,airplane airplaneleft the to eat and returned to the afterwards to where­move
mud,upon airplane renderingbecame stuck in the it The accident occurredthe immobile.

airplaneafter the stuck.became
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thethe either toby argueded and none of theparties, parties
the beforetrial court or to this court that it is to issueapplicable

The us angives impor-us. silence of the in thisparties regard
their own Seeagreement,tant indication of how they interpret

Ross, 556, 48 S.W.2d 230Missouri State Ins. Co. v. 185 Ark.Life
Hill, 17,(1932); Ark.Missouri State Ins. Co. v. 109 159Life

(1913) thegive par-S.W. 31 and I believe that we have failed to
which itweightties’ construction of the the toagreement great

entitled. the cite the deductibleis do notPerhaps parties provi-
Ision because it in effect at the time of the accident.was not

that it that we have asuggest greateris unwise of us to presume
with the terms the than thefamiliarity agreement par-of parties’

ties themselves.

IFinally, wish to that the deductibleemphasize provision
the inquoted by majority arguedof its decision was notsupport

as a basis for in thesummary judgment Bymotion. seiz-appellee’s
affirm,on in we are faring unargued goingthis order topoint

thebeyond of Rule 56. Our Court has saidparameters Supreme
that, in a motion for it wouldconsidering summary judgment,
be error for a court to forany allegations broughtconsider out
the first time in the Eldridgebriefs. v. Board Cor-parties’ of
rection, 467, (1989).298 Ark. In at bar768 S.W.2d 534 the case

are, effect,we in asanctioning summary judgment groundson
that were never out the at all. Even if we havebrought by parties

sound,thereby arrived at an answer which is thatacademically
isanswer not correct if we must from our stan-legally depart

dard of review to reach it.

I dissent.

Mayfield, J., injoins this dissent.
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Norton,Lindsey Ray& N.M. Jr. andWright, Jennings, by:
Cox, Jr.,F. for appellant.

Stewart, Mann,C.Carpenter,Thomas M. David A. William
Black,AnthonyIII and W. for of Little Rock.Cityappellee

Ward,Gilbert L. Glover and Paul J. for Public Ser-appellee
vice Commission.

Rogers,Judith The in thisJudge. question presented appeal
is whether the correctlyArkansas Public Service Commission

(thefound that an ordinance the Little thatCity)of of RockCity
Southwest, (AT&T)required AT&T Communications of the Inc.

to a certain fee forpay the of the streetsprivilege using public
reversal, (l)(a)was valid. For AT&T therelies on three points:

ordinance,City lacked the to enact the thatauthority specifically
(1987)Ark. Code Ann. 14-200-101 does not such author-provide§

(1987)and thatity Ark. Code Ann. 23-17-101 bars such action§
(b)by the and the of the ordinance anCity, levy is unauthorized

tax; (2) the ordinance arbitrary,is and discriminato-capricious,
(3)andry; the ordinance is unreasonable and therefore an uncon-

stitutional burden on interstate commerce.

5, 1989,JulyOn the an ordinance thatCity adopted grant-
distance)ed each ofprovider interstate and intrastate toll (long

services in the atelephone City franchise to use the City’s pub-
ways. The ordinance was enacted and the heardwascomplaintlic

14-200-101,to Ark. Code Ann. whichpursuant anyauthorizes§
to enactcity by ordinance “terms and conditions which theupon

streets,be to thepublic utility may permitted highways,occupy
or other within the The ordinancepublic places municipality....”

$.004also levied a minute on all tele-charge long distanceper



32

25,calls that are billed to a service Onphone City address. July
1989, AT&T the ordinance achallenged by filing complaint with
the Arkansas Service Commission. The CommissionPublic des-

(A.L.J.)ignated an administrative law to hear the com-judge
1992,29,plaint. After a 28 and thehearing Januaryon A.L.J.

5, 1992,issued 17 findingOrder No. on October the ordinance
valid dismissingand AT&T’s theSubsequently, ordercomplaint.

Commission,was order the andas an of AT&Tadopted appeals
from this order. Briefs in thesupport of Commission’s dismissal

theof have been filed the thecomplaint by City and Commission.

For its first AT&T contends that the lacked thepoint, City
to theenact ordinance becauseauthority telephone and telegraph

havecompanies granted rightbeen the to maintain their onlines
thestreets Arkansas Generalpublic by Assembly and that the

levy on AT&T the anordinance isimposed by unauthorized tax.
23-17-101(a),AT&T relies on Ark. Code Ann. infirst enacted§

1885, which in that:provides part

Any corporationorperson organized by virtue of the
laws of state anyor of ofthis other state the United States

States,byor of thevirtue laws of the United for the pur-
ofpose transmitting intelligence by magnetic ortelegraph

ortelephone, systemother of transmitting intelligence
which is the ofequivalent or and whichtelephone telegraph

discovered, construct,bemay invented or may operate,
and maintain the ortelegraph, other nec-telephone, lines
essary for the speedy transmission of intelligence along

overand the andpublic highways streets of the cities and
state;towns of this theacross and under waters and over

any lands or workspublic to thisbelonging state[.]

theIn response, City and the Commission the Citycontend
has the theauthority to in forimpose levy issue AT&T’s use of
the and its is anpublic levystreets not unauthorized Fortax. pur-

however,of this weposes need not decide whetherappeal, the
theCity has to exactauthority for the use itscompensation of

agreestreets because we with AT&T’s contention that the fees
assessed under City’sthe ordinance amount a generalto revenue-

scheme and are thatraising therefore taxes have not been approved
by people required bythe vote of the as Ark. Code Ann. 26-§

(1987).73-103
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Paul, testifiedManager,CityAt the Earlhearing, Deputy
that the CityHe statedof the ordinance.about the development

a forneedbudget cycleat of the 1988therecognized beginning
and to searchbeganrevenues for the Cityadditional sources of

Hetheby City.could be “tapped”for of revenue thatsources
service andoftestified that because localproviders telephone

fee, the consideredCitya franchiseother utilities were paying
wholong providersthe of a franchise fee for distancepossibility

Mr. Paulin the of service.use public rights-of-way provision
induring 1988longstated that he met with distance providers

in the servicean effort to the involvedtechnologyunderstand'
anfee not onerousposeand to discuss the of that “wouldtype

the He furthercity.”burden on the oradministratively company
tried designits need for revenues and toCitystated that the knew

He testified thatmoney.the ordinance to attain that amount of
thebythe knew much it would toCity try generatehow revenue

of the amount ofand that officials estimateslevy city prepared
revenue that to thevaryingwould be generated by approaches

worked with theCitystructure of the He also stated that thelevy.
collected theproviders by providersto structure a fee that could be

on arrived at a formulafinallybut to its customers andpassed
on thealthough longbased minutes of use. Mr. Paul testified that

revenue,ofdistance wanted the fee based onproviders percent
the feeCity officials believed it would be more to baseequitable

byon minutes of use. The the revenueCity expected produced
$1,000,000.00the ordinance Mr.annually.to be approximately

Paul testified that the revenue would be for allspent municipal
restriction;without that the revenue would not be ded-purposes

to associat-any anyicated particular purpose, including purpose
service; not be iso-ed with and that the revenue wouldtelephone

lated or from funds.segregated generalother

AT&T and its usewitnesses discussed AT&T’s operations
that theof the Ed Moore 1983City rights-of-way. explained

divestiture, (SWB)the of Southwestern Bell Telephoneseparation
AT&T,theand other Bell fromoperating companies required

each andto conduct its businesscompany separately indepen-
nofrom AT&T. Mr. Moore stated that divestiture causeddently

in the of streets orchange occupation city rights-of-way,public
each tohave causedalthough technological changes company

introduce new within its network. The record showsapparatus
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in thethat AT&T maintains facilities con-public rights-of-way,
of fiber cables that in the have a totalsisting aggregateoptic

addition,of miles. In AT&T obtains accesslength twenty-three
to and caller in theoriginating terminating Citylocations over

SWB,the of a whichfacilities substantial ofportion occupy pub-
lic in therights-of-way City.

Venus, AT&T,Charles an economist and witness forexpert
testified that the levied the is in essence a tax. Hecharge by City
stated:

It makes a difference that the funds derived from the
tax are used the for all andby City sundry general pur-

Citythe Thatposes spends public funds is[for which] [.]
what we call revenue andgeneral it’s normally produced

a and aby tax not fee. allocatedNormally something gen-to
eral revenues is a tax and something allocated to special
revenues or to special is a fee. The ofoccupationservices
streets and and otheralleys rights-of-way is tosubject
direct assignment or direct allocation asince it’s divisible
service. This would that a fee would be thesuggest appro-

charge as to a tax.priate opposed

The A.L.J. in his order limited his review of the levy’s
classification to an assessment of the ofminutes use formula

by the and found that theemployed City formula was non-
discriminatory and reasonable. The inA.L.J. his order and the

have,Commission at oral argument dis-perhaps understandably,
played some reluctance to make a judicial of theinterpretation

a tax or alevy’s status as fee.

The courtsupreme has discussed the difference
between a fee and a tax in Cityseveral cases. In Marion v.of
Baioni, 423, (1993),Ark.312 850 S.W.2d 1 the court addressed
certain sewer and water and access fees” that the“tap city charged

of residential land in and arounddevelopers city.the The chan­
cellor found that the ordinances were invalid thebecause fees

amounted a generalassessed to revenue scheme and wereraising
therefore “taxes” that had not been a vote of theapproved by

26-73-103,as Arkansas Codepeople required by Annotated §
which that a ordinance aprovides municipality’s levying tax is
not valid until the tax is the the at aadopted by cityvoters of spe-
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andcial or election. The court discussed feesgeneral supreme
astaxes follows:

The a tax and a fee is that gov­distinction between
ernment tax buta for revenueimposes general purposes,
a fee in of itsis the exerciseimposed government’s police

Graham, Ark.City North Little Rock v. 278powers. of
547, (1983). An a fee charged647 S.W.2d 452 ofexample
in the incity’sexercise of a is found Hol­police power

Dierks, 677,man v. 217 233 S.W.2d 392City Ark.of
There,(1950). the court held that an “annual sanitation

$4.00charge” of business and residence which wasper
to for the with insecticide three times apay fogging city

fee, tax,a not a rendered. Onyear was for services to be
hand,the other validi­the Graham court considered the

of a North Little Rock ordinance which aty imposed
$3.00 month fee” on the water bill ofper “public safety

household,each thebusiness and resident forapartment
of the salaries of thepurpose increasing city policemen

and firemen aactualityand held such a fee was in tax
thebecause so-called fee was for the cost of maintaining

a governmental alreadytraditional function and services
in effect and not for a the case inservice as wasspecial

549,the Holman case. 278 Ark. at S.W.2d at 453. As647
decision,is inbyillustrated the Graham this court deter­

whether a or feemining governmental charge, assessment
is a tax is not bound how the enactment or labelsby levy

444,it. CitySee also v. Ark.Springs Vapors,Hot 298of
(1989);769 S.W.2d 1 cf. 244 Ark.Haynes,Rainwater v.

1191, (1968).428 S.W.2d 254

Baioni, 425,City Marion v. 312 Ark. at at 2. In850 S.W.2dof
fee,thefinding a the court in went on tocharge Baioni state:

Of major citywe out that the ordi-importance, point
nances the and segregatedaccess fees to berequire tapping
and into andplaced exclusivelyaccounts to be used solely
to the of the water and sewerexpand capacity city’s sys-

words,tems. In other will todirectlythese funds be used
benefit the new users and for no other purposes.
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427-28,312 Ark. at 850 S.W.2d at 3. The court also distin-
guished Baioni from where“situations municipalities have
imposed fees to underwrite the of acosts special service to a
new but instead the moniesdevelopment benefitted the gener-
al Id.public.”

Graham,In City North Little Rock v. 278 Ark.of
547, (1983),647 S.W.2d 452 the court addressed whether a

feepublic safety was a fee or a tax. The court noted that if it
tax,were a it was void itbecause was never voted on theby

voters. The court stated:

Taxes are enforced burdens exacted pursuant to statu-
Gordon, 525,tory authority. Miles v. 234 Ark. 353 S.W.2d

(1962).157 taxes areMunicipal those onimposed per-
limits,sons or within theproperty corporate to support

the local government liabilities,and pay its debts and
and arethey usually its principal source of revenue. 16

McQuillin,E. Municipal Corporations (3rd44.02 ed.§
1979).

There is a distinction between a tax imposed for
general revenue purposes and a fee charged in the exer­
cise of police Parking.power. Authority Trenton v.of
Trenton, 251, (1963).40 N.J. 191 A.2d 289 An example
of a fee in thecharged exercise of police power is found
in City 677,Holman v. of Dierks, 217 Ark. 233 S.W.2d

(1950).392 In Holman we held that an “annual sanita­
$4.00tion charge” of business andper whichresidence

was to for thepay fogging city with an insecticide three
yeartimes á was a fee “for services to be rendered” and

not a tax.

City Graham,North Little 548-49,Rock v. 278 Ark. at 647of
S.W.2d 453. Because the charge was to for apay salary increase

firemen,for policemen and the court found that the wasmoney
a contribution toward the cost of themaintaining traditional
governmental offunctions and firepolice protection and con-
cluded that it was a tax. Id.

bar,In the case at the City that theresponds charge is not
a tax but is as an ofimposed exercise its police Thepowers.
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aforchargethe fee is the imposedalso maintains thatCity
service, rights-andthat of utilization of streetspublicspecial

the costand notin excess of normal trafficof-way purposes,
function or servicesof a traditionalmaintaining governmental

refers thisCitythein effect. In of itsalready support position,
Texarkana,City& Co. v.Mackay Telegraphcourt to Cable of

1912). an ordinance(W.D.F. Ark. That case involved199 347
In itsunderground.certain wiresutilitythe torequiring place

discussion, under itsthe “The city may impose,court stated:
to theon the ascompanyreasonablepolice power, requirements

line.” F. atmanner of and maintenance of its 199construction
349.

The also cites v. Boise WaterCity Alpert Corporation,
136, (1990), in which a author-city’s118 Idaho 795 P.2d 298

fran-to and water franchises andity grant gas utility impose
threeThe court found that thechallenged. per-chise fees was

cent revenue was a valid consideration for thecharge grosson
withcities the franchises and not togranting agreeing compete

a tax and athe utilities. In the difference betweendiscussing
fee, “Infranchise the court theapproved following language:

a a fee a for a direct service ren-general chargesense is public
consumer, adered to the while tax is a forced con-particular

tribution the at meet P.2dby large to needs.” 795public public
at 307.

case,In another v. WaterCity Hayden WashingtonIdaho of
Co., 467, (Ct. 1985),Power 108 Idaho P.2d the700 89 App.

to a fee of five ofcity grossfranchiseattempted impose percent
revenue theon a a franchise fromutility already possessing

Thecity. court noted that a has an inherent to enactcity right
valid even if contracts arepolice power regulations, thereby
affected, but the court that the is limitedpowerfound police

health, comfort,to thegovernmental safety,acts promoting
and itgeneral society,welfare of and that does not embrace
revenue aremeasures. 700 P.2d at 91. The court stated: “We
not that the franchise fees at issue herepersuaded represent
exercises of the Neither does the record containpolice power.
a that the are incidental a ofshowing supervi-fees to scheme
sion, dischargeor control in the of theinspection police power.”
700 P.2d at 91.
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election,bar, the held noCity pre­In the case at
14-200-1011,Ann. whichon Ark. Codein reliancesumably §

in pertinent part:provides

of council or com-(a) ordinance or resolution itsbyActing
mission, have to:and town shallevery city jurisdiction

character kind of(1) Determine the and of eachquality
rendered by anyor service to be furnished or pub-product

and all andlic within the or town other termsutility city
beutility mayconditions which theupon public permitted

streets,the or otherhighways, public placesto occupy
within the and the ordinance or resolutionmunicipality,

be deemed facieprimashall reasonable[.]

enacted in a of the act thepart formingThis section was 1935 as
Utilities, 324, 1935,No. Acts of andof Public thisDepartment

in Bell Tel. Mat­act is nature. See Southwestern Co. v.regulatory
159, 168, 500,lock, (1938).111 505 Clearly,195 Ark. S.W.2d

toCity right14-200-101 the the validgives impose police§
however, it remains for this court to deter­power regulations;

mine whether the the is a lawful exerciselevy imposed by City
of that police power.

The has also referred this court to from twoCity language
that it is for theargues authoritycourt casessupreme imposition

of the We have reviewed those cases and find are notlevy. they
the City’son and do not contention that thepoint support impo­

the in the at bar was a lawful oflevysition of case exercise its
CityIn Bell Telephone Fayet­Southwestern Co. v.police power. of

teville, 630, (1980),Ark. 609 S.W.2d 914 the court271 supreme
whether a had to reimbursegovernmental authorityaddressed

the the of relocation of their andutility for cost telephone poles
a Ingas Citymeters because of street Fortimprovement project. of

521,Commission,Smith v. Arkansas Public Service 278 Ark.
(1983),S.W.2d 40 the court affirmed a order that648 Commission

directed to eliminate or fran-utilityutilitiespublic municipal

“Except providedamended in to add as in 23-4-­§1 Thiscode section was 1993
for,”beginning and “and after “each kind The201” at the to insert rates of.” section is

1993).(Supp.now codified at 14-200-101§
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It clear that in neither casechise taxes from their base rates. is
the of taxvalidity challenged.was a franchise

Here, the record that the fee is a rev­clearly shows
rev­generalmeasure and the funds will be used asenue-raising

enue. The the fee to collect aCity designedadmits that was spe­
cific amount needed the for itsmoney by City operations.of

docket, will be collectedmoneyPursuant to a Commission the
the from members of theby long pub­distance thoseproviders

lic or interLATA or interstate calls and willmaking forpaying
be remitted that the levyto the We are notCity. persuaded rep­

an the Because a munic­City’sresents exercise of police power.
ordinance a tax is not valid until the tax isipality’s levying adopt­

ed theby voters of the at a or electioncity special general pursuant
26-73-103,to we renders otherfindingreverse. Our appellant’s§

moot,arguments for and we need not them.reversal address

Reversed.

Mayfield, J., concurs.

Cooper, J., not participating.

Irvin,Roy CATE and Judie Cate and Ivyv. Charles S. IRVIN
Husband and Wife

CA 93-426 866 S.W.2d 423

Court of of ArkansasAppeals
Division I

17,deliveredOpinion November 1993
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forMichael Yarbrough, appellant.

Crouch, Harwell, Clark,&Cypert, by: William M.Clark
Jr., Jefreyand R. forRegnerson, appellee.

Rogers, Cate,Judge. RoyJudith Cate JudieAppellants, and
from a summary judgment enteredappeal against bythem the

Washington Circuit Court for a debt dueCounty appellees, Charles
Irvin and Irvin. We find andIvy no error affirm.

1987,In sold theappellants Sunshine Frozen Yogurt Shop
1988,in to InSpringdale sold theappellees. appellees toshop

Phyl Brinkley, Deborah PhilBrinkley, andDewey Dewey;Gail
the laterBrinkleys acquired Deweys’the interest in the shop.

BrinkleysThe defaulted in their topayments and in aappellees,
31, 1990,written contract dated December appellants agreed to

the toand assume thepurchase shop Brinkleys’ indebtedness to
The contract aappellees. 1990 contained merger clause and pro-

vided it bethat could modified inonly writing. con-Appellants
that,tend before enteredthey into the contract thewith Brink-

$4,000.00leys, orally agreed toappellees fromaccept appellants
as full of the debt due them.payment Appellees deny that such
an agreement was made.

defaulted,After appellants sued theappellees Brinkleys, the
$7,820.00,and forDeweys, the fullappellants amount due on

contract,the and attached of the 1988copies and 1990 contracts
to their complaint.

answer,In their stated:appellants

entering into the contract . . . thewith Brink-[B]efore
leys, Roy B. Cate talked[Appellant] to Charles S. Irvin
and it was betweenagreed them that if the Cates would

contract,Brinkley default,assume the which was inthen
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would Four Thousand DollarsIrving accept[sic]
($4,000.00) in in the Brink-full of their interestpayment

contract,ley the apayable by executing promissoryCates
note with in of onbegin Relyingto June 1991.payments
that the Cates entered into the contract withagreement,
the to both the Irvins.Brinkleys themselves andprotect

fact,In their to for ofanswers admissionsappellees’ requests
admitted that had the debtappellants Brinkleys’assumedthey

that, time,to but stated “at that the hadappellants [appellees]
to a the in the amountagreed note from Catesaccept principal

$4,000.00of as that filedof indebtedness.”payment Appellants
an theyamended answer and counterclaim wherein stated that

$4,000.00had to in full of theappellees agreed accept payment
and,debt as a result of that had enteredrepresentation, appellants

theoperationinto of yogurt shop.

Appellees moved for the Brink-summary againstjudgment
theleys, and theDeweys, arguing that oralappellants, purported

$4,000.00agreement to limit the debt to was inadmissible under
motion,the evidence rule. In their theirparol affidavit supporting

denied inappellees agreeing, writing,either or toorally accept
reducedany amount for the debt.

In their inbrief to motion for summa-response appellees’
ry judgment, set forth a ofappellants lengthy recitation facts
which claimedthey theydemonstrated that had a oralseparate

withcontract appellees:

.Cate . . contacted Irvin and that if Brink-explained
defaulted,ley and Dewey both and wouldCate Irvin sus-

tain financial losses. Cate of Irvin how much heinquired
would settle for to cancel the debt andthat Brinkley Dewey

time,owed him. At this the amount of the wasdebt approx-
$7,800.imately Irvin called theCate on and toldtelephone

$4,000Cate and he would theto settle Brink-accept
debt, andley/Dewey allow Cate to theoperate business.

to agreement,Pursuant this Cate thebought yogurt
31, 1991,7,store on December 1990. On CateJanuary

executed a note in which he to Irvinpromissory agreed pay
$4,000.
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In their affidavit their to the motionsupporting response for sum-
mary judgment, stated that the facts recited inappellants the brief
were correct and them within their affidavit.incorporated

In a letter the circuitopinion, judge held that evi-initially
dence of the oralpurported agreement to limit the debt to
$4,000.00 did not violate the evidence ruleparol because there
was no written contract between andappellees appellants.

then moved forAppellees reconsideration of this holding, argu-
thating couldthey invoke the evidenceproperly parol rule as to

the oralpurported agreement because werethey ben-third-party
eficiaries of the contract wherein appellants agreed to assume
the debt due appellees.

The circuit court was persuaded by appellees’ argument and
entered forsummary judgment appellees against the Brinkleys,
the $11,714.00,Deweys, and in theappellants amount of which

interest, fees,included attorneys’ and costs. The circuit court
concluded that wereappellees creditorthird-party beneficiaries
of the 1990 contract of sale between the Brinkleys and appel-
lants and that the evidence ruleparol would not oralpermit
modification of that contract. The and theDeweys haveBrinkleys
not appealed.

On appeal, appellants argue that the trial court erred in grant-
ing motionappellees’ for summary judgment because hadthey
an andoriginal independent agreement with appellees. They argue
that the parol evidence rule does not bar evidence of their sepa-
rate oral agreement with theappellees regarding debt. Appar-
ently, seekappellants to thispersuade court that oralprior nego-
tiations and agreements between a to aparty written contract and
the third-party beneficiary of that contract are not subject to the

below,evidenceparol rule. As explained we disagree. Appel-
that,lants evenalternatively argue if the evidence ruleparol does

it does notapply, bar such evidence in this case because a writ-
ten contract be modified ormay revoked aby subsequent oral
agreement Therefore,even if the written contract says otherwise.
appellants argue, whether an oral modification of the written
agreement occurred is also a of fact whichquestion should be tried.

weAgain, disagree.
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extrin­ofthe introductionThe evidence rule prohibitsparol
otherwise, theevidence, to varywhich is offeredorsic parol

law, ratherrule ofit is a substantiveagreement;terms of a written
evidence, agree­that the writtenrule and its ispremisethan a of

theintention of parties.evidence of thement itself is the best
164, 168, 832Ark.v. 310Griffin,Nat’l Bank CrossettFirst of

816, denied, _ U.S. _, 113 S.Ct.(1992), cert.819S.W.2d
law thatthe common(1993). a ofgeneral1280 It is proposition

mistake,fraud, written contractathe of accident orin absence
and contemporaneousallthereby extinguishes, priorandmerges,

on the sameverbalunderstandings agreementsandnegotiations,
be mod­maya written contractId. It is well settled thatsubjects.

Safe-Buy Real EstateO’Bier v.agreement.ified a later oralby
292,574, 576, (1974);Inc., 293256 Ark. 509 S.W.2dAgency,

145,Stratton, 14 Ark. App.America v.Prudential Ins. Co. of
818,149, (1985). is inadmissi­testimony685 S.W.2d 820 Such

alter, written contractor the butvary,if it tends to contradictble
abouta of the contractadmissible if it tends to prove partis

Toombs, 268 Ark.Gallion v.which the written contract is silent.
956-57, 842, 1980).955, (Ark. App.597 S.W.2d 843

evidence ruleWe with the circuit court that theagree parol
andto the oral betweenpurported agreement appellantsapplies

ofwere the beneficiariesclearly third-partyappellees. Appellees
thecontract wherein to busi-appellants agreed purchasethe 1990

tofrom the and to assume the indebtednessBrinkleysness
the ben-It established law that a contract made forisappellees.

v.of a third is actionable the third Howellby party.efit party
826,Co., 627, 629,Ark. 535 S.W.2dWorth James Constr. 259

260,Davis, 258,(1976); v. Ark. 70016Monaghan App.828
375, (1985).376S.W.2d

'
which holds that thehave cited no caseAppellants

andnegotiationsevidence rule is not toapplicable priorparol
between a to thepartya contract’s termsagreements regarding

of that contract. Ourbeneficiarycontract and the third-party
evidence rule wasleads us to conclude that the parolresearch

held thatthe circuit court. It has often beenbyappliedproperly
the iscontroversyevidence rule whereapplies onlythe parol

and thatto the instrument or their priviesthe partiesbetween
to a contract when thevary litigationevidence can be usedparol

See Sil-strangerthe contract and a thereto.is between a toparty
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21-22,Co., 17,vicraft, v.Inc. Southeast 34 Ark. App.Timber
84, Echo,(1991);805 S.W.2d 87 Inc. v. 21 Ark.Stafford, App.

201, 203, 913, Landis,(1987); v.Sterling730 S.W.2d 914-15 9
290, 293, 429, (1983).Ark. 658 S.W.2d 431 InApp. Barfield

428, 431, 481,v. 234Connery,Mercantile Co. Ark. S.W.150
(1921), the482 court noted that the evidence rulesupreme parol
bemay to the the toapplied to instrument and those claim­parties

someing right or interest under it. washoldingThis discussed
Travis, 460, 464-65,and in v.applied Rainey 312 Ark. 850 S.W.2d

839, contract,(1993).841 theAs beneficiaries ofthird-party
claim andappellees clearly rights under that contract are direct­

interested Itly therein. can also be said with thatcertainty
not strangersare to that contract.appellees Accordingly, parolthe

evidence rule could bybe invokedproperly appellees.

It is also that theapparent agreementoralpurported
$4,000.00 true,toby appellees only even ifaccept from appellants,

occurred toprior execution of the toappellants’ 1990 contract
the thepurchase shop from under theBrinkleys. Accordingly,

rule,evidenceparol evidence of this oral notisprior agreement
admissible.

Summary judgment should be when agranted only review
of the pleadings, depositions, and other reveals that therefilings

fact,genuineis no issue as to material andany partythe moving
is entitled to judgment as a matter of law. v.Magness Commerce
Bank, 72, 77, 890,42 (1993);Ark. 853 S.W.2dApp. 893 Watts

Ark., 41,39, 47,v. Ins. Co. 30 Ark. App. 782 S.W.2d 48Life of
(1990). Once the moving makes a facie ofparty prima showing
entitlement to summary thejudgment, summaryparty opposing
judgment must meet withproof proof by genuinea issueshowing

Bank,to aas material fact. 42Magness v. Commerce Ark. App.
78,at 853 S.W.2d at 893.

summaryOn motion for courtjudgment, the is autho­
rized to ascertain the plain meaningand of a writtenordinary
instrument after doubts are in ofany resolved favor the party
moved andagainst, anyif there is theredoubt about the meaning,
is an issue of fact to v.litigated.be Moore Mut. Casu­Columbia

Co., 226, 228, 59,Ins. 36alty (1991).Ark. 821 S.W.2d 60App.
When a contract is is aunambiguous, its construction question
of law for the court. Id. The initial of adetermination whether
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the termsWhenId.court.with therestsambiguousiscontract
theof contractmeaningtheambiguous,arewritten contractaof

192,Williams, Ark. App.38Stacy v.of fact.a questionbecomes
circuit courtthe156, with(1992). agreeWe196, 158834 S.W.2d

of materi-issuea genuinedemonstratefailed toappellantsthat
enteredproperlywassummary judgmentthatand holdal fact

for appellees.

Affirmed.

Cooper, JJ., agree.andPittman

CENTER,SERVICE INC. v. SOUTHERNCOLEMAN’S
MANAGEMENT, INC.; FederalINNS and InsuranceDeposit

& LoanSavingsas Receiver for Audubon FederalCorporation,
Orleans,Association of New Louisiana

866 427CA 92-998 S.W.2d

Court of of ArkansasAppeals
En Banc

24,delivered November 1993Opinion
22,[Rehearing denied December 1993.*]

* J., Pittman, J.,grant rehearing.Mayfield, participating.would not
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Donovan, Donovan,Daggett, Van & by:Dover Robert J.
for appellant.

Eichenbaum, Scott, Miller, Heister, P.A.,& by:Liles James
III,H. Penick for appellee.

Jennings, D’Jer, Inc.,E. Chief InJohn 1984 anJudge.
Arkansas borrowed 4.2 millioncorporation, dollars from Audubon

Association, institution,SavingsFederal and Loan a Louisiana
to build a truck at Thestop Brinkley, Arkansas. note was secured

a deed ofby trust. D’Jer leased the “convenience ofpartstore”
Center, Inc.,the to theproject appellant, Coleman’s Service also
note,an Arkansas D’Jercorporation. defaulted on the the project

refinanced,was and realthe wasproperty and recon-conveyed
veyed several times.

failed,In 1986 Audubon Savings and Loan the Feder-and
(asal InsuranceDeposit Corporation receiver for Audubon and

FSLIC)to thesuccessor sued in federal district court to fore-
close the deed of fortrust on thenonpayment note. Coleman’s

awas made toparty that action.

The United District forStates Court the Eastern District of
appointedArkansas the appellee, Management,Southern Inns

Inc., theas receiver for the Inproject thatproperty. capacity
Southern Inns then dismissed its cause of action against Coleman’s
in federal court and filed an action for a writ of in Mon-possession
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Court, nonpay-allegedon Coleman’sbasedCircuitCountyroe
rent.ment of

1991, a13, “judg-enteredthe circuit courtFebruaryOn
a writ of posses-to issuethe courtclerk ofthedirectingment”

facieprimahave presented“that plaintiffsrecitesThe ordersion.
indefendantagainstto judgmentare entitledtheythatevidence

$143,240.90 interestwithofthe amount

22, 1991, againstafiled counterclaimColeman’sOn March
FDIC, againstcomplaintand a third-partytheInns andSouthern

and cross-Dedman, that the counter-defendantsallegingDon
jus-“withoutColeman’s propertyoftook possessiondefendant

both breachallegedThe pleadingbasis.”or adequatetification
and slander.of contract

1992,23, Coleman’scircuit court dismissedtheJanuaryOn
lack of sub-based uponcomplaintand third-partycounterclaim

12(b)(1).1Ark. R. Civ. Pro.underjurisdictionmatterject

7, 1992, toentered an order pursuantthe courtFebruaryOn
it would“thatfindingCivil Procedure54(b) Rules ofRule of the

theInns andfor the plaintiffhighly prejudicial [Southernbe
Coleman’sagainstjudgmenttrial and obtainto toproceedFDIC]

aCenter, havingfirstof action withoutInc. on its causeService
Center, rightInc.’sServiceof said Coleman’sfinal adjudication

Based oncomplaint.”and third-partycounterclaimitsto assert
be entered“that final judgmentcourt directedthefinding,that

of Coleman’sthird-party complaintandthe counterclaimsas to
Center, to the above mentionedpursuantInc. as amendedService

the court.”bydeterminationsexpress

1992,14, a notice of appealfiledColeman’sFebruaryOn
here-enteredall orders and judgments“itthatreciting appeals

counsel.retained its presentsubsequentlyin.” Coleman’s

relied whichto be upon”raises four “pointsColeman’s now
subjectof the1) court has no jurisdictionThisverbatim:follow

torelatingof the issuesthe dismissalof this case sincematter
does not permitfrom the federal caseleaseD’Jer-Colemanthe

1 to dismiss nor of its stat­circuit court’s decisionof theNeither the correctness
thisare issues raised oned basis appeal.
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court; 2)of these state trial erredrefiling issues in the The court
in into set aside the rendered favor of therefusing judgment

12,plaintiffs the defendants at the hear-against September 1991
3)ing; The the“restructuring” originalof indebtedness to FDIC

novation,aby entirely obligationAudubon was an new between
4) The of the findingdifferent order court that theparties; super-

sedeas bond notby timelydefendant Coleman’s was filedproffered
and did not otherwise with the isstatute erro-comply clearly
neous.

We note at the the argumentoutset thatappellees’
the trial court erred in the to take an inter­permitting appellant

54(b).underlocutory Rule The trial reliedappeal judge expressly
Bank, 456,on Austin Firstv. National 305 Ark. 808 S.W.2d 773

(1991). The by the court insubsequent decision Fishersupreme
Bank, 258, (1991),v. 307 Ark. 819 S.W.2d 8 seems toCitizens

take a more restrictive In Fisher the court said:approach.

54(b)[Mjerely oftracking language Rule will not suf-
fice; the record must show facts to the conclusionsupport
that there is likelihood of or whichhardship injustice would
be byalleviated an immediate rather than at theappeal
conclusion of the Thosecase. essential and thefindings,

them,whichfacts are inundergird wholly lacking this
Theorder. rule is not intended to create an avenue for two
ofstages 54(b).review by citing Rule It is intend-simply

concluded,ed to thereview before entire case ispermit
but inonly those exceptional situations where a compelling,
discernible will behardship byalleviated an atappeal an
intermediate stage.

so,Even we cannot thesay in case at bar that the trial court’s
arefindings clearly We thereforewrong. conclude that we are

not without to thejurisdiction hear appeal.

Whether the issues raised theby are with­appellant
in the theofscope appeal is a different Thematter. con­appellee

not,tends that arethey and agree.we Under Ark. Code Ann. §
1991),18-60-307 an for(Supp. action unlawful detainer ais two-­

The statutestep process. that tocontemplates rightthe posses­
and,sion will be preliminarily if a writappropriate,determined

issued,of possession but the questionthat of will bedamages
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thatprovidesThe expresslystatutehearing.left for a subsequent
notshallwrit of possessionof aorder the issuancedirectingan

Ark.in the action.”rightsof the parties’be a “final adjudication
bar, areAnn. the18-60-307(d)(l). partiesIn the case atCode §

court hasthe circuitWhilethe lawsuit.in the middle of primary
clearlyits ordersof a writ of possession,directed the issuance

Adamages.ofonhearing questiona further thecontemplate
entered.not beenmoney judgment yethas

54(b) “When morestates:of RuleThe first sentence
action, aasan whetherinthan one claim for relief is presented

claim,cross-claim, whenclaim, counterclaim, oror third-party
of ainvolved, the entrydirectmayare the courtmultiple parties

all of the claimsmore but fewer thanfinal as to one orjudgment
determination, by spe­supportedanonly upon expressor parties

anddelayreason forjustthat there is nofindings,cific factual
This, ofofentry judgment.”an direction for theexpressupon

—course, direct­at bar itthe court did in the caseis what circuit
dismissal of appellant’sthe of final as to theentry judgmented
in order to Cole­permitcomplaint,counterclaim and third-party

raises, how­The issues Coleman’sman’s to that dismissal.appeal
ever, it beenthe order that hasinterlocutoryare unrelated tototally

relate to the prima­to All of the issues raisedpermitted appeal.
detainer,action, is stillfor unlawful whichcause of the suitry

54(b) noof Rulein the court. In the languagecircuitpending
the trialby“claim” has been entered“final as to” thisjudgment

inter­court anpermitsOur view is that when the trialjudge.
rea­54(b) must beunder Rule the issues raisedlocutory appeal

A Rulefrom.related to the order or orderssonably appealed
for review54(b) bringbe as a vehicle tomay uporder not used

court.which are before the trialmatters still pending

intrial court erredno contention that theBecause there is
com-counterclaim anddismissing third-partythe appellant’s

the trial court is affirmed.the decision ofplaint,

Affirmed.

Mayfield, J., dissents.

Pittman, J., not participating.
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Mayfield,Melvin I thedissenting. dissent fromJudge,
in notthis case because it does decide the issuesmajority opinion

all the of theby historythe Withoutpresented appellant. reciting
thelitigation, background byto the issuespertinent presented

appealthis can be stated.briefly

1990,In of Federal InsuranceFebruary Corpo-the Deposit
(FDIC), savingsration as receiver of a failed and loan company,

filed suit in United States Court foreclosure ofseekingDistrict
a inmortgage County,on certain Monroe Arkansas. Theproperty

Center, Inc.,Coleman’s aappellant, Service was truckoperating
on the under a lease with thestop property mortgagor, appel-and

lant was partymade a to the suit. Subsequently,foreclosure
Inc.,FDIC and Southern Innsappellee appellee Management,

hadwho been ofreceiver the the federalappointed property by
court, theirdismissed courtfederal suit Coleman’s andagainst
filed the inpresent case Monroe County Circuit Court. This suit

basedwas on breach of andcontract andsought damages pos-
session of the property.

12,The case in state set hearing Februarycourt was for on
1991, but Coleman’s and its toattorney appearfailed at 9:00 a.m.
The court in theirproceeded absence and entered an find-order
ing appellees entitled to of the andpossession property money

order,damages. Coleman’s filed a motion asideto set this but
the motion was denied.

1991,In March of Coleman’s filed againsta counterclaim
FDIC and Southern based breach of contract and slander.upon

claimThis was dismissed in January of 1992 on the offinding
the state court it didthat not have mattersubject jurisdiction to

(Ait. dismissed.)hear third wasparty complaint also

7, 1992,On stateFebruary the court entered an pur-order
to 54(b).suant Ark. R. Civ. P. The order makes the following

pertinent findings:

The therecourt notes that is related litigation pend-
these ining between theparties United States District Court

Center,and the court further notes that Coleman’s Service
Inc. has indicated that it will the United States Dis-appeal
trict Court’s decision to the Eighth Circuit Court of Appeals.
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the claimfurther observes that plaintiffs’The court
3,on 1992Aprilthe defendant is reset for pretrialagainst

23,order filed 1992.by January

forthat it would be highly prejudicialThe court finds
judgment againstto trial and obtainthe toplaintiff proceed

Center, of action with-Inc. on its causeColeman’s Service
Coleman’s Ser-a final of saidhaving adjudicationout first

Center, and thirdvice Inc.’s to assert its counterclaimright
party complaint.

there justThe court therefore determines that is no
the and the court further directsdelay expresslyreason for

54(b).final at time to Ruleentry judgment pursuantof this

7, 1992, a noticeOn Coleman’s filed ofFebruary appeal
and judgmentsthat it all ordersstating “appealsspecifically

court, argu-entered herein.” In its brief to this makes fourappellant
ments.

court did not haveThe first contends that the stateargument
to the appelleesto of thejurisdiction grant possession property

a breach of contractdamagesor to award basedappellees upon
the of Coleman’sinvolving argumentsaidpossession property.

on this is based on the contention that the dis-point appellees
inmissed of the issues federal court to Coleman’spart pertaining

argu-and filed those claims in state court. Coleman’sagainlease
that rulelongment is this “is a clear violation of a established

in Arkansas that the of causes of action.” Cit-prohibits splitting
Co., 145,245 Ark. 431Lisenby v. Farm Bureau Mutual Ins.ing

Beck, 138,(1968), and 221 Ark. 252S.W.2d 484 Eiermann v.
authorities,(1952), theS.W.2d 388 as well as other appellant

that the in federal court includedsays originallysuitappellees’
the butmortgage,sufficient to involve all forallegations security

in the collateral from thatdismissed Coleman’s interestappellees
in court of thatbroughtsuit and suit state for possession portion

This,of the collateral. it is violated the ruleargued, against split-
and, cited,under the the state courtcauses of action authoritiesting

of action.did not have over this causejurisdiction “split”

but callonlyI do not discuss the merits of the above point
attention to the fact that the does not decide thismajority point.

did not err in “dis-The that the trial courtmajority simply says
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the counterclaim.” The themissing majority takesappellant’s
that matter under Cole-subject jurisdiction, arguedasposition

is not before court on The major-man’s first thispoint, appeal.
that the trialconcedes court’s were sufficient toity findings per-

amit it to “direct the of final as to one or moreentry judgment
claims,”fewer than all the as authorized Ark. R. Civ. P.bybut

54(b). But the that the trial court “directed themajority says
final to theentry judgmentof as dismissal of coun-appellant’s

terclaim and third in order toparty complaint, Coleman’spermit
to that and that thedismissal” issues Coleman’s raises onappeal

“are unrelated to the order that itappeal totally interlocutory has
tobeen permitted appeal.”

In all due I find this statementrespect, hard to understand.
counterclaim, thereto,Coleman’s and againstamendments filed

the thatappellees alleged appellees wrongfully breached the lease
under whichagreement Coleman’s the truck Theoperated stop.

court dismissed thetrial counterclaim and directed its as aentry
order, 54(b),final which could be under Ark.appealed R. Civ. P.

“itbecause would be for thehighly prejudicial plaintiff [appellees]
to to trial and obtain . .proceed judgment against .[Coleman’s]
without first a final ofhaving adjudication said right[Coleman’s]
to assert its counterclaim and third party complaint.”

Thus, it clear meseems to that first whichColeman’s point,
that the could not theirargues appellees cause of action andsplit

court,insue for state is a to inpossession proper point thisargue
case in which a final order been enteredhas to Rulepursuant
54(b). This issue would have some effectclearly on Coleman’s
counterclaim.

onColeman’s second is likewise beforepoint appeal properly
this court. This that the trial court inpoint argues erred refusing
to aside the order findingset entitled to andappellees possession

not in indamages because Coleman’s was court or coun-person by
12, motion,sel at 9:00 a.m. on 1991.February filed aAppellant

affidavit,with an to set that order aside. withoutAgain, discussing
the merits of the I dissent theargument, because doesmajority
not decide whether the motion should have been granted.

The third and four theargued by are set outpoints appellant
discussion,in the Without Imajority opinion. extending this would
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fact that neither of these two ispointscall attention to theonly
decided theby majority.

basedcitation of the isauthority, majority opinionWithout
“final”that the which a court makesjudgmenton the assumption

54(b)Ark. R. Civ. P. must beauthority “reasonablyunder the of
the on While it mayrelated” to order that is questioned appeal.

think where there would bebe to of a factual situationpossible
I do that should be aagreeno reasonable not thisrelationship,

event,But,rule or announced this court. in theby anyrestriction
Here,in the majority opin-is not this case. asconcept applicable

out, of a writion the trial court has directed the issuancepoints
entered;of No has been furtherpossession. money judgment yet

and, noted,are as the trial court ahearings pretri-contemplated;
al The the counterclaimhas been set. order dismissed appellant’s
because of lack of matter The trial courtsubject jurisdiction.
directed that this is a final and one of the reasons thisjudgment,

54(b)is allowed Rule will be defeated if we affirm theby simply
dismissal of the and do not decide the points arguedcounterclaim

the in thisby appellant appeal.

inThe this case is not that the onproblem points argued
are unrelated theto order that dismissed theappeal appellant’s

counterclaim but that the does not that the courtappellant argue
54(b)inerred the counterclaim. Our Rule is takendismissing

54(b)word-for-word from Rule of the Federal Rules of Civil Pro-
cedure. In v. General ElectricCurtiss-Wright Corporation Com-

(1980),1pany, 446 U.S. the Court discussed the ofapplication
54(b)Federal Civil Procedure Rule and the con-said that one of

involved “whether the nature alreadysiderations was of the claims
determined was such that no court would have to decideappellate
the than ifsame issues more once even there were subsequent

Here,8.446 U.S. at the trial court directedappeals.” properly
that the order the be entereddismissing appellant’s counterclaim
as a final whether thejudgment. Regardless of dismissal is argued

inas error this the that are arepoints argued byappeal, appellant
counterclaim,related to the of the and if are decid-theydismissal

ined this will not have to be decided in anotherappeal they appeal.

I dissent because the affirms the dismissalmajority opinion
counterclaim, order,of the thus it as a final but refusestreating

to decide the other issues in thispresented appeal.
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Henry Henry,& John R. forMooney, by: appellant.

Moll,Gen., Asst.Sandy Att’yBryant, Att’y by:Winston
Gen., for appellee.

1992,Robbins, 10, LarryB. On JuneJudge. appellantJohn
Hamblen, in the firstbatteryD. Jr. was convicted a ofby jury

and abuse of a child. was sentencedpermitting Appellantdegree
$15,000.00(20) chargeon thetwenty batteryto and finedyears

$10,000.00(10) for per-and sentenced to ten and finedyears
abuse, concurrently.child with the sentences to runmitting Appel-

erred in admittinglant contends on that the trial courtappeal
certain which had been at an ear-testimony giveninto evidence

lier in court. We find no error and affirm.hearing juvenile

The in this case revealed that on Octo-testimony presented
27, 1991, Hamblen,D. his five-week-Larryber tookappellant,
son, Hamblen, Methodistold Kendall A. to the room atemergency

Austin,in K. pediatri-Jonesboro. Dr. L. aHospital practicing
Jonesboro,in that he attended the five-week-oldcian testified

27,child on the of October 1991. Dr. Austin statedafternoon
arms, the of histhat Kendall had on hismultiple bruising palms

bruised, child in whenpainhands were and that the was severe
extrem-X-rayshis lower extremities. of Kendall’s lowermoving

revealed fractures below his knees. Both bonesmultipleities
the ankle left and one bone of hisleg rightabove of Kendall’s

that also revealedwere fractured. Dr. Austin testified a CT scanleg
of the brain which the doctor was due to a shak-swelling opined

him,where a child and shakeing syndrome; you up whiplash-pick
back and forththe neck and the brain to bounceing causing

forcethe skull. Dr. Austin stated that it takes tremendousagainst
arein a five-week-old infant because the bonesto break bones

flexible, andsome not formed stillbeingso bones completely
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that, on the basisfurther statedThe doctorcartilage.being partly
medicine, inofyears practicingof his twenty-seven experience

ofKendall were the resultbyhis the sustainedinjuriesopinion
childthat thethat explanationchild abuse. He stated appellant’s

findings.with hisa crib was not consistent physicalfell out of

in Jones-surgeonaWoloszyn, orthopedicDr. John practicing
boro, of Kendall oninjurieshe attended to thetestified that also

above,27, Dr.injuriesIn addition to the listedOctober 1991.
burn,cigarettehe to be a typicalfound what believedWoloszyn

thereof, left outside of the child’shealed remnants on theor the
were oneto Kendall less thaninjuriesarm. He that theopined

sharplythe involvedlegs quick,week old and that the trauma to
that it was hisWoloszyn opinionforce. Dr. also statedapplied

abuse, and that the appel-were caused childinjuries bythat these
hisbanged leghim that Kendall must havelant’s toexplanation-

thesecould not have caused results.somethingon

Brown, Kendall in the emer-attendingBill an employee
on in testified that Kendall wasday question,room thegency

would tovery anytime speakand someonejumpyapprehensive
butinitially veryhim. He stated that wasappellant cooperative,

stated,child theanyonethen before mentioned abuse appellant
“[djon’t I didn’t do it.” Mr. Brownbeating myaccuse me of child.

Summers, at the both ver-and an LPN on staffTammy hospital,
arm, andified the on Kendall’s back.bruising legs

28, 1991, an order wasemergency custodyOn October
Chancerythe of theby juvenile Craighead Countyentered division

an, and the child inemergencyCourt that existedfinding placing
Ser-Familythe of the Division of Children andcustodytemporary

30, 1991, helda cause washearingvices. On October probable
at the two were and Donnapresent, appellantwhich parents
Reams, not married to thethe mother of the child but who was

and were both advised ofThe Miss Reamsappellantappellant.
have and their not to tes-attorney righttheir to anright present

theThe took astify they following exchange placeif so wished.
hearing began:

that have ayou you rightTHE COURT:Do understand
in theseany attorney proceedings?to be byrepresented
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THE COURT: This not inis the nature of a criminal
proceeding, and at this and time under the lawpoint I’m
not authorized to an toappoint attorney you. Dorepresent
you understand that? for[Appellant’s request sta-indigent
tus had beenpreviously denied.]

MR. HAMBLEN: Yes sir.

THE COURT: Miss Reams has indicated to the court
that she wants to ahead andgo withoutproceed an attor-

with theney probable cause hearing today. Do wantyou
to do that also?

MR. HAMBLEN: Yes.

THE COURT: The other Ithing would youcaution
of, Hamblen,Mister Reams,and also you likewise Miss is
the court has been advised that the two of haveyou appar-

had someently criminal filedcharges against or willyou,
have some criminal charges filed against you as a result
of this alleged incident. Is that correct?

THE one,COURT: I want to youcaution that number
you have the toright refuse to testify in this matter if you
choose not to testify, and also youadvise that if you do
choose to testify you’reand under inplaced oath these pro-
ceedings that even though these areproceedings not in the
nature of criminal proceedings but involve the ofcustody

child,this that thatanything you insay this court can and
will be used inagainst you the criminal proceedings. Do
both of you understand that?

MR. HAMBLEN: Yes sir.

THE COURT: Do you understand that also?

MS. REAMS: Yes sir.

Both andappellant Miss Reams went on to in thetestify juve-
30,nile court hearing on October 1991. Miss Reams testified

that she had observed the appellant shake the child on several
occasions, but that she did not believe “anything whenhappened
this occurred.” When testified heappellant denied ever having

testified,“shaken” the child and yet “I never shook him hard.”
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8, 1992,On June the was before the circuit courtappellant
on the criminal The Reams was sev-charges. againstcase Miss

from the the courtered Miss Reams’ notifiedappellant’s. attorney
and the that she would her Fifth Amendment rightState exercise
and refuse to at trial. The State noticetestify appellant’s gave
that it intended Miss from thetestimonyto use Reams’ sworn

court as evidence in hisjuvenile proceeding against appellant
Thecriminal trial. that he wasappellant objected, contending
bynot counsel at the earlier and that arepresented hearing prob-

able cause was not the ofhearing hearing” contem-type “prior
theby Arkansas Rules of Evidence. The trial ruledplated judge

in favor of the State and Miss testimonyReams’ was introduced.

contends on that it was error to admit theAppellant appeal
testimony of Miss Reams him. Theagainst following is a portion
of the testimony given by Miss Reams at the chancery juve-court
nile division which indicates that didhearing shake theappellant
child:

DONNA REAMS

truth,been first sworn[Hjaving duly to the the wholespeak
truth,truth and butnothing the then testified as follows:

DIRECT EXAMINATION

BY MR. McCAULEY:

Q You are Donna Reams?

A Yes sir.

Q And heard theyou Judge to thatexplain you you
testifydo not have to at this hearing?

A Right.

Q Do wish toyou testify?

A Yes.

Q You do?

A Uh-huh.

Q You heard the statement of Mr. about theMoxley
—statement that to theyou gave Officer Beals?
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A Uh-huh.

Q that accurate?Is

A Right.

the childQ And did Mr. Hamblen shakeyou observe
on several occasions?

A Uh-huh.

Q mayHow times?

times,A About two three.maybe

Q whenDid think thisyou anything happened
occurred?

A No.

Q Do think that the of the natureyou shaking was
that could’ve caused the broken of the child?legs

No,A I don’t.

Q Do to the cause of theyou have asany explanation
broken legs?

A The swingI can think of is the oronly thing
a the we’ve comechangin’ diaper. only thing upThat’s

with.

Q No other explanation?

A No.

Arkansas Rules of Evidence in804 provides part:

—Rule 804. Declarant unavail-Hearsay exceptions
—able.

(a) Definition of as a wit-Unavailability. “Unavailability
ness” includes in which the declarant:situations

(1) Is the the groundof court onexempted by ruling
of from the matterprivilege concerning subjecttestifying

statement;of his
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(b) The are excludednotHearsay Exceptions. following
athe rule if the declarant is unavailable as wit-by hearsay

ness:
(1) atestimony. TestimonyFormer as witnessgiven

the or a differentat another of samehearing proceeding,
in a taken in with law in theor deposition compliance

if thecourse of the same or another proceeding, party
offered, or,testimonywhom the is now in a civilagainst

interest,action or a had anpredecessor oppor-proceeding
direct,thetunity testimonyand similar motive to develop by

cross, or redirect examination.

The of of an wit­question admissibility unavailable
State,addressed in Scott and Johnsontestimonyness’s was v.

88, (1981),272 Ark. 612 S.W.2d 110 where the Arkansas Supreme
Court stated:

traditionallyThere has been an to the of con-exception right
frontation where a witness who testified at a trialprior is

a later judicialunavailable at Stateproceeding. evidentiary
can fall within ifexceptionrules this two tests are met.

First, Next,the witness must be “unavailable”.... the evi-
[Ajdmissiondence must be reliable. . . . thedepends upon

circumstances the In thesurrounding hearing. case of a
preliminary hearing admission what kind ofdepends upon

andhearing is involved whether it is a “full hear-fledged”
ing or a limited one.

92-93,(Citations omitted.) 272 Ark. at 612 S.W.2d at 112-113.
Green,In Scott the court cited v.supreme 399 U.S.California

(1970),149 which held that from a hear-testimony preliminary
was admissible theing because circumstances of the werehearing

not “significantly different” but closely those thatapproximated
surrounded a trial. The reasons were: the witnesstypical given

oath;was under the defendant was andrepresented by counsel
witness; and,had the to cross-examine the the trialopportunity

was before a tribunal ato record.equipped provide judicial

theAs record from the causeprobable hearing cited above
reveals, informedwas of his to beappellant right represented by
an but he wantedattorney stated that to without coun-proceed
sel. He and wereMiss Reams both told that crimi-specifically
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nal were to be filed them thecharges against for same matters
court,before the and that had the to refusechancery they right

to testify. They were further informed that “if do choose toyou
andtestify under oath in thatyou’re placed these proceedings

even though these are not in the nature of criminalproceedings
child,proceedings but involve the of this thatcustody anything

that you say in this against youcourt can and will be used in
added).the criminal proceedings.” Both and(Emphasis appellant

Miss Reams that understood theacknowledged they significance
of testifying. Appellant clearlywas the to cross-given opportunity

child,examine Miss Reams on her testimony that he shook the
however he declined to do so. His “motive theto testi-develop

inmony” the chancery case was similar to motive in thevery his
case; i.e., abuse,criminal to avoid any of child soimplications

that the child could remain with him and he would not be con-
victed of child abuse.

Miss Reams was an unavailable witness because she
invoked her Fifth Amendment right not to Thetestify. require­

804(b)(1)ments of Ark. R. Evid. were met to allow the intro­
duction of Miss Reams’ earlier The evidencetestimony. was

reliableclearly because Miss Reams’ motive was also to keep
the inchild their home. The circumstances and ofprotection
rights afforded the at theappellant cause wereprobable hearing
not different” from an actual“significantly trial. See California

Green,v. supra. We find no abuse of discretion the trial courtby
in theadmitting testimony.

Affirmed.

Jennings, C.J., Mayfield, J„and agree.
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Coleman, Coleman,P.A., Randy forby: appellant.Skokos &

■ Balentine, individually;Henry GaryforHodges, appellees
Balentine; Inez Balentine.andLarry

asGaryfor BalentineWright, Lindsey Jennings,& appellee
Balentine.the Estate of Otto EverettAdministrator of

Robbins, Jones,Ruth hasJudge. Appellant,John B.
Courts’ChanceryPulaski Probate andCountyfrom theappealed

actions) of(in theaffirming validityconsolidateddecision two
whichintofamily agreement appellanta settlementpurported

Garywith Balentine andLarryentered her nephews, appellees
Balentine,Balentine, mother, the widowand their Inezappellee
Balentine,brother, diedRoscoe whoof appellant’s predeceased

toat issueagreement purported1990. The settlementfamilyin
Balentine,brother, who diedthe estate Ottoappellant’ssettle of

26, fromhas also appealedintestate on 1991. AppellantApril
ofto remove as administratorGarythe denial of her petition

Baltimore, Maryland,ofOtto’s estate. is a residentAppellant
met withpartieslive in North Little Rock. Theappelleesand

Hatfield, anMay signed agree-in 1991 andattorney,an Richard
amongwhich Otto’s estatement later that distributedday equally

this Inez wouldagreement,and Withoutappellant appellees.
to of estate.not have been entitled a share Otto’s

The of Otto’s estate was openednext the administrationday,
Court, of inventory,and waiversCountyin the Pulaski Probate

Anwere filed. orderaccounting, signed by appellantand notice
entered,the andof estate wasas administratorappointing Gary

later, Garyto him. A weekletters of administration were issued
$340,000.00 in firsta cash withoutmade distribution ofpartial

In this distribu-obtaining approval. partialthe court’sprobate
tion, $85,000.00.each receivedparty

1991, revoked her waivers. She unsuccess-In June appellant
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signtorescind and refused someagreementto thefully sought
Inin with agreement. Augustdeeds connection thequitclaim

1991, to as administra-Garyfiled a removepetitionappellant
$340,000.00.tor, distribution oftheciting unapproved partial

thehe pro-that had notGary petitionedIn admittedresponse,
that had relied theuponbut stated hebate court for approval

distribution.makingin theagreement partialsettlementfamily
settlementfamilya thecopyto his was ofAttached response

which stated:agreement,

Balentine, Ruthand between InezAgreement bymade
Jones, Larryand Balentine.Gary Balentine

1991,26,died on theApril leaving1. Otto Balentine
we, who are enti-which as thefollowing personsproperty

to the to distribute as follows.agreetled property,

Property Recipient

located atHouse
BalentineWillow Inez1410 Street

All and ownershipstock
Inez Balentinein Tac-A-Taco

Lincoln Inez Balentine1979

Ford LTD Inez Balentine1973

and lot atHouse located
each1412 Willow Ave. 1/4

andCash C.D.sincluding
checking owning approximately
$363,000, less payment
of administration

and eachdebts 1/4expenses

and located atBuilding lot
Street,W. Long1720 17th

each,Little Rock 1/4No. Split
after Veva Brant
ceases to occupy
it in accordance
with the contract
with her



67

1/3 each to Ruth4 lots in CemeteryPinecrest
Jones, Gary
Balentine and
Larry Balentine

byDistributedPersonal Property
agreement.

toand debts2. We divide allequally expensesshall
checkingbe from the account.paid

1991, Gary,August complaint againstIn filed aappellant
Inez,estate, andand administrator theindividually Larry,as of

in the Pulaski to rescind theCounty Chancery agreementCourt
theirthe of influence breach ofgroundson undue and appellees’

Later,withfiduciary appellant.confidential and relationships
an the thelisting personal proper-value ofGary inventoryfiled

$59,500.00$369,616.00 thereal at as ofat and thety property
the a for author-Gary petitiondate of decedent’s death. also filed

reimburse which had paid.to Inez for of the estate sheity expenses
utilities, maintenance,insurance, andincludedexpensesThese

court reim-grantedbills for the real Theproperty. probaterepair
$5,415.95 into amount 1992.Augustbursement Inez in the of

In her find-The cases were consolidated for trial. proposed
fact, the to her oralgrantof asked courtings appellant chancery

to the evidence tomotion to amend the to conformpleadings
lack, consideration; anthe failure includeinclude issues of of to

interested, andnon-consenting, necessary person (appellant’s
in the and of fact.mutual mistakespouse) agreement; Appellant

findthat the court the settlementrequested purported familyalso
to be an contract consideration.agreement executory requiring

that,foundThe court the settlement andupheld family agreement
had theto this the receivedpursuant agreement, proper people

and, therefore, Gary’sthe formoney groundsdistribution was not
that, althoughas The statedremoval administrator. trial judge

have to keepnot have done he should doneGary may everything
maintained, hishe had relied uponthe estate’s assets properly

law,ofto the estate’s In her conclusionsmother maintain assets.
thedid not rise toshe held that actions as administratorGary’s

Ark.required byof or asmismanagement,level malfeasance
(1987),Ann. his removal.Code 28-48-105 to justify§
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law,In her of fact and conclusions of the chancel-findings
that,lor found undersurvivingas Otto’s the Arkansassibling,

distribution,law of descent and would have beenappellant legal-
estate;entitledly to an undivided one-half interest in his Otto’s

and haveGary, would been each entitled tonephews, Larry an
undivided one-fourth interest. As widow of the decedent’s broth-
er, Inez would been entitledhave to no interest in the estate.

The chancellor found thatalso no confidential relationship
betweenexisted and She notedappellant appellees. that appel-

lant had not seen for several beforeappellees years Otto’s death.
She foundalso that had threatened toappellant engage in litiga-

with hertion brothers in the she hadpast; no close relationship
with her and she had anephews; only slightly closer relation-

with Inez. The chancellor furthership found that hadGary no
fiduciary duty to at the time theappellant agreement was executed

hebecause had not beenyet appointed personal representative of
the estate. the chancellorAdditionally, found no evidence of
undue influence on the of She foundpart appellees. that appel-

herself,lant was could act forcompetent, and could herprotect
own in legalinterests transactions. She found that didappellant
not to be andappear unduly was not soupset incapacitated by
her that shegrief was unable to make a rational decision about

that,the agreement. The chancellor found although hadappellees
assets,a better ofunderstanding Otto’s there was no evidence

that they made any to andmisrepresentations appellant that she
was informed of thefully estate’s assets. The chancellor found
that Mr. Hatfield had informed appellant and appellees of their
legal rights under law andArkansas advised each of them that

were to havethey counselseparateentitled before entering into
the agreement.

The chancellor also found appellees’ and Mr. Hatfield’s tes-
timony to be truthful. With toregard appellant’s how-veracity,
ever, stated:she

17. The Court is not convinced that Ms. Jones is a
totally truthful andwitness feels she is not an accurate wit-

Theness. most that the Court can give her is that Mr. Hat-
field said and certain toexplained things her which she
didn’t catch. Parts of her testimony lead the Court to believe
she doesn’t tell thealways truth on thecomplete first ques-
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Plain-theor to brandtryingtion. While not characterizing
liar, her testimo-not credit all oftiff a the Court doesas

favor-in that a moreways putand believes she testifiesny
wouldviewerobjectivethan anable on circumstanceslight

sheall the situationsThe does not seethem. Courtgive
as she does.lightin the samedescribed precisely

law, the gen-the chancellor expressedIn her conclusions of
in theare favoredthat settlementfamily agreementseral principle

andvery strong cogentforexceptlaw and will not be set aside
tois required sup-and nominal considerationonlyreasons that

suchport agreements.

that the agree-her on appellant arguesIn first point appeal,
consideration; the rulesthatarguesment void for lack of sheis

do not applyto family agreementsof law settlementapplicable
agreement. Appel-not a settlement“family”here because this is

that, and had no legalInez was not an heirargueslant because
andin under the Arkansas laws of descentinterest Otto’s estate

distribution, citesan “outsider” to the estate. AppellantInez was
9, (1967), whichat 201Compromise15A CJ.S. and.Settlement §

affordsfamily“The doctrine that the settlement of disputesstates:
betweenonlysufficient consideration for a compromise applies

interest, ain and will not sustain an betweenagreementparties
in the fam-in and an not to create troubleinterest outsiderparty

with fam-dealingthat the Arkansas casesily.” arguesAppellant
amonginvolve heirs-at-ily uniformly agreementssettlements

law, widows, devisees, children, andsiblings, pretermittedparents,
Otto,children; Inez, ofshe that the widowed sister-in-lawargues

is, therefore, an “out-not an in his estáte andis interested party
as an “outsider”According pre-sider.” to Inez’s statusappellant,

characterized as a set-being familyvents this fromagreement
and, therefore, oftlement the usualagreement requirement

consideration is necessary.

cited no caseWe note that has Arkansasappellant
agreementwhich holds that all to a settlementfamilyparties

thatbe in the decedent’s estate. It is truelegallymust interested
heirs, andof the cases cited do involveby spouses,most appellant

Clements, 852,However, 213 Ark. 213distributees. v.Pfaff
Davis, (1883),(1948), 41 Ark. 270S.W.2d 356 and Turner v.
Pfaff,lend to In the Arkansas Supremesupport appellees’ position.
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Turner v. and theCourt Davis reversed Pulaskiquoted County
Court’s decision some of the a fam-Chancery allowing toparties

1946,settlement to that Inily agreement repudiate agreement.
son,Pfaff diedSamuel Ernest intestate survived a Terrenceby

Pfaff; Petre;a Justine Pfaff and twodaughter, grandchildren,
II,Carel CarlHeizman Clements and E. Heizman who were the

Heizman,only children of Ernestine Pfaff a daughter of Samuel
Ernest Pfaff who had her father.predeceased Terrence Pfaff was

administrator of his father’s estate butappointed died before the
wife,administration was He was survivedcomplete. by his Anna

Pfaff; sister, Petre; niece,Mae his Justine his Carel Heizman
Clements; and his Carl Heizman II. The estate of Ter-nephew,

consisted,rence Pfaff at inapparently least of his share ofpart,
Petre, Clements,the estate of Samuel Ernest Pfaff. Mrs. Mrs.

and Carl Heizman andsigned delivered to Anna Mae Pfaff an
agreement giving the share of Samuel Ernest Pfaff’s estate which

Later,Terrence would have received to Anna Mae Pfaff. the sis-
ter, niece, and of Terrencenephew decided to therepudiate agree-
ment. Although Anna Mae Pfaff claimed they had a valid fami-

settlement thely agreement, courtchancery allowed the other
to theparties agreement. On therepudiate appeal, courtsupreme

reversed and at lengthdiscussed the many Arkansas cases deal-
ing with Thefamily settlements. court rioted that these cases con-
tain a “common refrain” that family aresettlements favored and
should be whereencouraged no fraud or wasimposition prac-

855,ticed. 213 Ark. at 213 S.W.2d at 358. The court stated:

cases,A of ourstudy and also those from other juris-
dictions, definition,fails anyto disclose or statementany

all of thelisting ingredientsessential of a settle-family
absence, are, however,ment. Notwithstanding such there

clear;some thatmatters are and arethese sufficient for a
decision in the case at bar:

1. It notis that there anecessary be previous dispute
or between thecontroversy members of the family before

Thus,a valid settlement befamily may made. in Martin v.
Martin, 93,Ark. (1911),]135 S.W. 348 there was no[98

at the time of thedispute or will inconveyance question,
settlement”;yet the calledagreement was a “family and

FRAUENTHAL, court,Mr. Justice for thespeaking used
this language:
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the inter­ofin effect a settlementfamily“This was
remain­in these twothe familythese members ofests of

oftwo estatesfrom theseland which cametracts ofing
anduniformlyhave upheldof equitythe Courtsfamily.

in reference to propertyarrangementssustained family
inThe motivewas practiced.where no fraud or imposition

fami­ofharmonythe andpeacesuch cases is to preserve
and the strictof the transactionlies. The consideration

inscrutinizedcloselythe are notoflegal rights parties
andsettlements, encourageanxious tobut isequitysuch

Johnson, 15v.in the case of Patethem. As is saidenforce
to beareand settlementsfamilyArk. 275: ‘Amicable
mustmade . .. reasonsstrongwhenencouraged,'and fairly

ofof a court equi­interference on the partexist to warrant
Rowland,270;Davis, 64Mooney v.41 Ark.Turner v.ty.’

259;19, Ark.Quertermous, 84S.W. LaCotts v.Ark. 40
184,610, 167; Smith, Am.91Smith v. 36 Ga.107 S.W.

1058;761; Tanner, 259,32 S.C. 10 S.E.Dec. Smith v.
307,402, 22 13R.I. Atl.Campbell,v. 17Good Fellows

L.R.A. 601.”

is that ofThe case last cited in the above quotation
403, 601,R.I. 13 L.R.A.Campbell,Good Fellows v. 17

familyayetwherein there had been no previous dispute,
per-and the contains thisopinionsettlement was upheld;

tinent language:

family arrangements,“But there is a class of cases of
which there is noto the settlement of inrelating property,

in toregardof or anddisputed rights,doubtfulquestion
administered, theyin thatwhich a has beenpeculiar equity

hardlywhich wouldgroundshave been supported upon
hadif the transactionhave been as sufficientregarded

In the motive ofoccurred between these casesstrangers.
ofthe honor orarrangements peacethe was to preserve

hasthe When such a motivefamilyfamilies or property.
the con-the have not scrutinizedcloselycourtsappeared,

sideration.

855-56,213 Ark. at 213 S.W.2d at 358.

consideration, the courtWith to the issue ofregard
stated:
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Likewise,(2) it not that the mutu-is essential strict
theobligation legalof or strict of con-ality sufficiency

—— ordinaryas in contracts berequiredsideration pre-
sent in settlements. It is sufficient that the membersfamily

familyof the want to settle the estate: one mayperson
allows;or mayreceive more less than the law one person

Thus,quidand inpro quo.surrender receive noproperty
Davis, 270,Turner 41 Ark. therev. was claimed that one

— — had no in the topropertyWatkins interest sufficient
settlement;familya but in of that con-support disposing

tention, Mr. Justice EAKIN said: “We cannot go behind
the to ascertain the interest of Watkins. It is aagreement

hematter of no whether had orconsequence courtesy [sic]
had . . . The agreement stands on the ofnothing. ground

settlements,. . .family They supposedare to be the result
will,of andgoodmutual aimply disposition to conces-

sion for the strictpurpose, regardless legal rights; alwaysof
fraud, case,ofcases of which inexcepting nothing, this

appears.”

(athatIt is true in some of our cases recent such case
Alexander, 754,is 406),Mills v. 206 Ark. 177 S.W.2d we

have thementioned or benefit by“consideration” received
the laterwho theperson sought to settle-question family
ment; but in each such case the consideration was discussed

fraud,to thatdemonstrate there had no orbeen imposition
practiced the Inoverreaching against complaining party.

the therecase at bar is no claim therethat has been suchany
fraud, or theimposition overreaching, so matter of consider-
ation becomes of no in theconsequence family settlement
here involved.

857-58,213 Ark. at 213 S.W.2d Seeat 359. also Harris v. Har-
ris, 676, (1963),236 Ark. 370 S.W.2d 121 where the appellee

theunsuccessfully challenged interest in theappellants’ proper-
ty as insufficient to asupport family agreement.settlement

10,Smith,in v. 226 Ark.Additionally, Jackson 287 S.W.2d
(1956),571 the court affirmed thesupreme CountyJohnson

refusalChancery Court’s to set aside a settlementfamily under
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a deed to thewhich the had executed and deliveredappellant
Poteet, whoThat involved the estate of Jameslawsuitappellees.

sisters, Mrs.died intestate. James Poteet had four appellants
Collins, Jackson, hadMrs. and two other sisters who predeceased
him, Mr. Bernice Smith and appelleechildrenleaving (appellee

Norvell). and her BerniceMrs. Luther Mrs. Collins nephew,
Smith, conveyand Jackson wouldagreed that Mrs. Collins Mrs.

in theto Bernice Smith and Luther Norvell all of their interest
return,Poteet; Mr. wouldestate of Mr. in Mr. Smith and Norvell

Later, Mrs. Jackson and Mr.all of the debts of the estate.pay
and a deed wasagreed signedNorvell also to this arrangement,

notand It should be noted that Mr. Norvell wasacknowledged.
decedent; a livinga heir of the he was a oflegal simply spouse

Later,heir. learned the value ofMrs. Collins and Mrs. Jackson
the theytract of land and sued to set the deed aside. On appeal,

that the deed not within the settlement rule.”argued “familywas
The court and “That the deed from Collinsdisagreed stated: Mrs.
and Mrs. Jackson to Mr. Smith and Mr. Norvell is within the

v.‘family settlement rule’ is too clear to admit of doubt. Pfaff
Clements, 356,852, authority213 Ark. 213 S.W.2d is complete

13,for Ark. atsuch conclusion.” 226 at 287 S.W.2d 573.

conclude, therefore,We it not thatnecessarythat is
all to a an enforce­family agreementsettlement must haveparties
able in an in the to belegal agreementinterest estate order for
enforceable a which lit­family agreementas settlement requires
tle, Here,if consideration. Inez was the mother of the dece­any,
dent’s two each' of whom was entitled to an undividednephews,

in the estate. three of the fourone-quarter Additionally,interest
to this were heirs-at-law of the decedent. Theparties agreement

chancellor did not err in that this was a set­concluding family
tlement agreement.

31 Am. Jur. 2d and AdministratorsCiting Executors
that,(1989), if the67 also even isappellant argues agreement§

a settlement it is still invalid because it is anfamily agreement,
contract. that set­executory argues executory familyAppellant

tlement must be consideration.agreements supported by Appel­
1144,Mattson,lant the of v. 268 Ark.contends that cases Grubbs

Trantham,(Ark. 1980),599 S.W.2d 148 and Trantham v.App.
177, (1952),221 Ark. this argument.252 S.W.2d 401 support

inBoth of these are There is no referencedistinguishable.cases
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either theto involved therein aagreementcase as set­“family
Additionally,tlement the atagreement.” agreements issue in those

cases were made before the death of the member whosefamily
bar, that,estate was involved. In the at thecase chancellor held

Arkansas,in even executory family agreementssettlement are
not to the ofsubject general In addi­requirement consideration.

Clements, executorytion to family settlement agreementsPfaff v.
Thomas,were as valid in the following cases: v.upheld Isgrig 219

167, (1951); Barnett,Ark. 240 S.W.2d 870 Barnett v. 199 Ark.
754, Davis,(1940); 168,135 S.W.2d 828 and Davis v. 171 Ark.

(1926).283 S.W. 360

also that theAppellant argues is invalidagreement
because husband was not aappellant’s to it. Sheparty asserts

interest,herthat had aacquired curtesyhusband as her spouse,
in the real controlled thisby agreement.estate cites 31Appellant

(1989)Am. Jur. 2d Executors and Administrators 56 as§ author­
ity argument:for this

the (includ-In typical case all successors to an estate
the ifing surviving any) arespouse, to aparties family

settlement, and successorevery whose berights may affect-
ed adversely should be made a formal to it.party

aIf written settlement makes all successors toparties
it, it,it isand that allcontemplated shall butsign one does
not, the contract bindingis not even on those who have

otherwise,Butsigned. whether a particular successor ais
necessary party thedepends upon circumstances. One is
not a necessary to a settlementparty which does not impair
or affect his and such arights, settlement is valid as to
those who are parties.

60,At 31 2dAm. Jur. Executors and Administrators spouses§
are addressed: “Where a to aparty family settlement agrees to

estate,transfer to realtitle it necessaryis that his or her spouse
deed,thesign or theagreement subsequent in order to waive

dower.” The chancellor did agreenot that Mr. Jones’ failure to
in the itjoin agreement rendered invalid. She stated that Mr.

curtesyJones’ was only an inchoate thatinterest and appellant
was free to transfer deedby any interest in real sheproperty

added, however, that,owned his Shewithout participation. if
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transfer, JonesMr.theofyearsdie within sevenwere toappellant
v.In Mickleinterest.curtesybased on hishave a claimmight

courtMickle, 663, (1972), the supreme45Ark. 488 S.W.2d253
onlyremainsin real propertywidow’s of dowerrightthat asaid

death;her husband’suntiland is not an estaterightan inchoate
theduringcontingent expectancydower aonlythe of isright

668, The chan-at 48.488 S.W.2dher Id. atlifetime of husband.
this issue.her ofcorrect in determinationcellor was

thethatargueson appeal, appellantIn her second point
was obtainedthe agreementerred in to find thatfailingchancellor

confiden-theirthat had breachedundue influence andby appellees
hisbreachedGarythatargueswith her. She alsotial relationship

thatfoundher. The chancellortoduty as administratorfiduciary
entitledwould bethat sheand Inez had informedGary appellant

would receiveandGary Larryand thatto one-half of Otto’s estate
Hatfield hadthat Mr.She further foundone-fourth of that estate.

lawsunder therightseach theabout of parties’advised appellant
each of themin Arkansas and toldand distributionof descent

In thatfindingcounsel.were entitled to havethey separatethat
andappellantexisted betweenno confidential relationship

a close rela-lack ofthe chancellor noted appellant’sappellees,
The chancellor furtherwith her brothers.with them andtionship

the time theto atfiduciary duty appellantfound that had noGary
had beenyet appointedwas executed because he notagreement

to be competent,of the estate. She found appellantadministrator
interests, byher own and not so incapacitatedable to protect

ratio-unable to make aher brother’s death that she wasovergrief
Mr.the The chancellor also foundagreement.nal decision about

wentbe Sheassociation with Inez to insubstantial.Hatfield’s past
and Mr. Hatfieldfind that she believed wereappelleeson to

not convinced that appellantthe truth and that she wastelling
The evidence more than amplya truthful witness.totallywas

findings.thesesupports

who attacks suchthe burden is oneuponOrdinarily,
influenced. Seeto that the donor was undulya transaction prove

37, 47, 263,Lucich, (1982).2696 Ark. 638 S.W.2dApp.Burns v.
that a confiden­arises when it is shownA different burden of proof

donee.the donor and a dominanttial existed betweenrelationship
shown, the trans­trust or confidence has beenId. Where special

Relation-to be void. Id.to the dominant isparty presumedfer
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deemed to be areships confidential not limited to those involv-
control;ing legal they also arise whenever there is a relation of

confidence, whichdependence or confidenceespecially springs
from affection on one a inside and trust affection onreciprocal

48,the other. Id. at 638 at 270. InS.W.2d addition to theproving
existence of a confidential arelationship, challenging suchparty
a transaction must also show that the donee such aoccupied supe-
rior position of dominance aadvantage implyor as would dom-

49,influence over the Id. atinating donor. 638 S.W.2d at 270.
Each case must be ondetermined its own facts. v.Donaldson
Johnson, 348, 350-51, 810, (1962).235 Ark. 359 S.W.2d 812-13
Whether undue influence is a for the trier ofquestionoccurred

Co., 112,fact. v.Carpenter Horace Mann Ins. 21 Ark. App.Life
121-22, 502, (1987).730 S.W.2d 507

Although chancery cases are reviewed de novo on
record,the this court adoes not reverse decree unless the chan­

findingscellor’s are a of theclearly against preponderance evi­
Lucich, 47,dence. v.Burns 6 Ark. at S.W.2dApp. 638 at 269.

Since question heavilythis turns on the ofcredibility the wit­
nesses, this court defers to the of thesuperior position chancel­
lor in this Id. The inregard. evidence this case overwhelmingly

thesupports thatfindingchancellor’s no confidential relation­
existed between andship As inappellant appellees. Woods v.

Woods, 789, 795, 952, (1976),260 Ark. 543 S.W.2d 955 appellees’
with suchrelationship appellant was that was highly unlike­“[i]t

thatly they undulycould influence her or thatactions she sud­
haddenly a confidence in whichthem had not exist­previously

ed.” In view theof fact that the chancellor discreditedexpressly
appellant’s wetestimony, hold that her thatfindings appellees
had not exercised undue andinfluence had not breached a con­
fidential are not Itrelationship clearly erroneous. is also clear
that Gary yethad not been ofappointed administrator Otto’s
estate when the agreement andsignedwas thus violated no fidu­
ciary duty to in it.appellant signing

In her third on thatpoint appeal, argues theappellant
erred in toprobate judge remove as therefusing Gary adminis­

trator of the estate. asserts thatAppellant such removal was
(1987),Ark. Coderequired by Ann. 28-48-105 which states:§
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men-becomes(a)(1) When the personal representative
unsuitable, ofor incapabletally incompetent, disqualified,

estate,trust, failedthe hasmismanagedhis hasdischarging
lawful orderanylaw orby byany duty imposedto perform

court, a of the stateceased to be residentof the or has
an to ser-agent acceptthe authorization ofwithout filing

28-48-101(b)(6), maythen the courtbyvice as provided §
him.remove

646,306 Ark. 816 S.W.2d 878Cullipher,v.See also Morris
383,Cude, (1985);866(1991); Ark. 691 S.W.2dCude v. 286

363,Price, (1975);322 Davis v.v. 258 Ark. 527 S.W.2dPrice
197,Adams, (1959). The probate judge231 Ark. 328 S.W.2d 851

that, he shouldeverythingnot have donealthough Gary mayfound
maintained, he hadthe estate’s assets properlyhave done to keep

in them. She alsomaintaininghis mother’s assistancerelied upon
that, wasagreementthe settlementfamily upheld,found since

$85,000.00received the disbursements andthe hadpeopleproper
forgrounds Gary’sdistribution should not bethat this partial

cases are reviewedAlthoughremoval administrator. probateas
record, findingscourt will not reverse the ofde on the thisnovo

erroneous, due deferencegivingthe unlessjudge clearlyprobate
to determine the credi-to the probate judge’s superior position

to be accorded their testi-of the witnesses and thebility weight
5, 12, 150,42 852 S.W.2dO’Flarity O’Flarity,v.mony. App.Ark.

(1993).154

her the chancellor thatfindings, acknowledgedIn
was without court asapproval requiredthis distributionpartial

noted, however, that all had testified thatstatute. Sheby parties
if thewere and able to restore this cash court sothey willing

the had received the Thisright money.ordered and that people
chancellor is in line with thefinding by frequently appliedthe

rule of law that error is no to belonger presumed prejudicial;
the demonstrates this court does notunless appellant prejudice,

Jones, 7, 13, 130,43 Ark. 858 S.W.2d 134reverse. Jones v. App.
(1993). herThe evidence shows that Inez used own tomoney

that,the real of the estate and thefollowingmaintain property
administrator, Garydenial the to remove him request­of petition as

toed and received the court’s reimburse hisprobate permission
that anAlthough arguesmother for these expenses. appellant

his tois not topermitted delegate responsibilitiesadministrator
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individuals,other there inis the code whichnothing probate
denies the administrator the authority to theengage assistance

Also,of inothers hismeeting responsibilities. no creditors made
theagainstclaims whichmoney was distributed.

The indecision is affirmed all respects.

Jennings, C.J., Mayfield, J.,and agree.

WHITE CONSOLIDATED and Continental Loss v.Adjusting
Alonzo ROONEY and Second FundInjury

CA 92-1141 866 S.W.2d 838

Court of Appeals of Arkansas
En Banc

24,deliveredOpinion November 1993
22,[Rehearing denied December 1993.]
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Laser, Wilson, Watts, P.A.,Mayes, &Sharp, by:Bufford
Brown,Brian Allen for appellants.

Firm, Montgomery,The Law Robert H. forby:Whetstone
appellees.

Robbins,B. byJohn This is an White Con-Judge. appeal
carrier,and workers’ Continental Losscompensationsolidated its

from a decision of the Workers’ Com-Adjusting (appellants),
awhich held that work-related injuryCommissionpensation prior

involve a of before Secondwage earning capacity Injurymust loss
Fund be found.(appellee) liability may

claimant,The Alonzo a backRooney, suffered work-related
30, 1980,on by Universalinjury September employedwhile

heAs a of this underwent on Marchinjury surgeryNolin. result
1982,8, and is evidence that this ininjurythere resulted some

of to the a whole.degree permanent physical impairment body as
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not, however,There is also evidence that he did experience any
reduction in awage earning as result of thiscapacity injury.

29, 1988,On March Rooney suffered a lum-compensable
bosacral strain while Whiteby Consolidated. Thereemployed is
evidence that this ininjury resulted a permanent physical impair-

whole;ment to the body as a that this injury and the 1980 injury
combined to aproduce greater than would havedisability result-

alone, occurred;ed from the last had theinjury 1980 notinjury
and that is nowRooney andpermanently totally disabled.

The Administrative Law foundJudge that lia-appellants’
bility was limited to benefits for the 10% permanent physical

29, 1988,that he foundimpairment had resulted from the March
compensable injury and that the Second FundInjury was liable
for benefits for a 55% permanent to thedisability body as a
whole. 55%This therepresents sum of the 10% anatomical
impairment that the law judge found had resulted from the 1988

and theinjury 35% impairment attributable theto 1980 injury,
subtracted from (100%)totalRooney’s afterdisability his last
injury.

The Commission,Second Injury Fund appealed to the full
which affirmed the Administrative Law in butJudge reversedpart,
his that thefinding Second Injury Fund had liability. The Com-
mission held that the Fund had no liability because Rooney’s
1980 injury was work-related and did not result in a loss of earn-
ing capacity.

court,On to thisappeal the do notappellants contend that
the Commission erred in finding that isRooney andpermanently

disabled,totally but they contend that the Commission erred in
that thefinding Second Injury Fund has no forliability the pay-

ment of compensation duebenefits him.

The Commission recognized that the Arkansas Supreme
Court held in Fund,Mid-State Construction Co. v. InjurySecond

1,295 (1988),Ark. 746 S.W.2d 539 that “the of the Fundliability
comes into question after threeonly havehurdles been over-
come.”

First, the employee.must have suffered a compensable
atinjury Second,his present ofplace employment. prior
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must have permanentto that the had ainjury employee
Third, the ordisability disabilityorpartial impairment.

have with the compen-must combined recentimpairment
to currentsable status.injury produce disabilitythe

5, original).The295 Ark. at S.W.2d at 541 in the(emphasis746
itCommission said was that the first wasstipulated requirement

satisfied, but to theregardwith second the Commis-requirement,
sion stated:

thebyconstraints Arkansas Workers’imposed[Definitional
byLaw and the Courts a distinctionCompensation require

between that are and priorconditions work-relatedprior
that are not work-related. See v. Tysonconditions Weaver

Foods, 147, (1990).31 Ark. S.W.2d 442790 This dis-App.
statutorytinction is based on the definition of “disability”

and ofon the Court’s definition those terms“impairment,” as
(1987).are Ark.used in Code Ann. 11-9-525 ...§

... As those have been statuteterms defined andby
Courts,the aby anatomical with no lossprior impairment

of earning can be anwage capacity only “impairment.”
However, the definition of “impairment” applicationlimits
of the term to non-work-relatedprior conditions. As a
result, work-related conditions areprior fromprecluded
ever consideredbeing . .“impairments.”.

claim,In the present the claimant’s conditionprior
work-related, bewas so it must established thethat 1980

injury subsequentand resulted in beforesurgery disabilitya
Therefore,maythe Fund be found liable. it must be estab-

thelished that resulted in aprior injury loss of earn-wage
ing capacity.

The Commission then found that the of the“preponderance
evidence to establish thefails that claimant sustained lossany

Thus,of earning as a result of the 1980capacity injury.” the
Commission that the Fund had no Rooney.found toliability

The thrust of toappellants’ argument this court is that the
(1987)set out instatutory law as Ark. Code Ann. 11-9-525§

uses the “disabilitywords or in theimpairment” “disjunctive”
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and Assemblythat the General intended “to all ‘handi-protect
andworkers’ not those with non-work-related hand-capped just

The brief in this court thaticaps.” appellants’ shows this issue
the fullarguedwas to the Secondupon InjuryCommission Fund’s

from the decision ofappeal the Administrative Law Judge. Appel-
Commission, 4,lants told the theirin brief filed on February

1992, that thesince decision inSupremeArkansas Court’s Mid-
Construction,State neither thatsupra, court nor this court had

issued a published opinion on this issue. thatarguedAppellants
the in Mid-State indicated that tolanguage second-injury-allow
fund toliability depend whether the worker’s orupon disability

wasimpairment work-related would impermissibly distinguish
between typestwo of workers. brief inhandicapped Appellants’
this court objectionalso contains an theto ofjurisdiction this
court on the thatbasis the should be theappeal byheard Arkansas

course,OfSupreme Court. that objection is overruled. See Hous-
455,ton Contracting Co. v. 271Young, Ark. 609 S.W.2d 895

(1980), and Rules of the Court and ofSupreme Court Appeals
l-2(a)(3), 2-4(c).

Construction,Mid-State thesupra, set out process by
court,which this in ultimate reliance upon Chicago Mill & Lbr.

Greer, 672, (1980),Co. v. 270 Ark. S.W.2d606 72 reached our
319,decision in Osage Oil Co. Rogers,v. 15 Ark. App. 692

(1985),S.W.2d 786 where we held that the word “impairment,”
which bywas added Act 290 of 1981 to what then Ark.was Stat.

81-1313(i) 1979) (whichAnn. (Supp.§ had beenpreviously
1979),amended 4by Section of Act 253 of meant “loss of earn­

dueing to acapacity non-work-related condition” and that the
must beimpairment “independently” disability tocausing prior

the second and toinjury continue do so after that Butinjury. in
Mid-State our supreme court we were insaid “thatwrong holding
the must haveimpairment involved loss of earning Thecapacity.”
court said “athat claimant’s non-work-related condition suffered

to the recentprior need havecompensable injury not involved a
6,loss of earning 295 Ark. at 746 at 542.capacity.” S.W.2d How­

ever, Mid-State also thequoted language” from its“operative
Greer, supra, decision and said:

words,In other the impairmentclaimant’s mustprior
have been of a insufficient and ofphysical quality itself
to an award of thesupport compensation had elements of
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existed as to the cause for thecompensability impairment.
It is the substantial nature of the which isimpairment

and the elements of none ofemphasized, compensability,
claimant,which havemay existed as to the mere-particular

inly assist the fact finder his determination as to whether
the former incondition was sufficient to constitutedegree
an the claimant one the “hand-impairment as ofqualifying

for benefit the . . .icapped” whose statute was enacted.

Id.

While the in didopinion Mid-State not statespecifically
that Osage was in thatwrong holding is a condi-“impairment”

work-related,tion that is not one is clear. The courtthing said
that our definition of inimpairment Osage a result that:requires

[I]mpermissibly distinguishes between two of hand-types
icapped contravenes the scheme whichpersons, statutory
makes liable for theemployers only “degree or percent-
age of or whichdisability would have result-impairment
ed from the had there been nocompensable] injury[recent
preexisting disability or and defeats theimpairment,” pur-

of the Fundpose encourageto the of the handi-hiring
capped.

8, (brackets295 Ark. at 746 S.W.2d at 543 in the original).

Thus it is clear that there ais at which it ispoint
impermissible to betweendistinguish types of handicapped per­

Therefore,sons. it that we must retreat from thatappears portion
of our definition of that said it is a“impairment” non-work-relat­
ed condition. Not thisonly stronglyis the Mid-Stateimplied by

but there seems to be no realopinion, justification for limiting
Moreover,to a non-work-related“impairment” condition. nei­

ther has cited us to a whereparty decision this issue hasprecise
fact,been to us. In apresented division of this court has said

words,that the legislature added the “or to the actimpairment”
to make it clear that “non-work-related” conditions were includ­

Mitchell, 209,ed. See Masonite Corporation v. 16 Ark. App.
212, 409, (1985). least,699 S.W.2d 411 atBy implication, this

that “work-related” weresuggests conditions includedalready
in the term “disability.”
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means, that we remand for twoThis must this case
claimant,One, the Commission did not find that the Mr.reasons.

a 35% anatomical a of hisRooney, impairmentsustained as result
(1980) The law made such a but theinjury. judge finding,first

must make the that we review. Ark. CoalfindingCommission
Steele, 727, (1964); Tray­v. Ark. 375 S.W.2d 673 JaneCo. 237

lor, 245, (1990).Cooksey,v. 31 Ark.Inc. 792 S.W.2d 351App.
Two, the Commission must make a determination with toregard

thirdthe second and “hurdles” that Mid-State said must be “over­
before the Fund has We therefore outany liability.come” point

that our decision removes from our former definitiontoday only
of the that it be a“impairment” requirement must non-work-­
related The Arkansas Supremecondition. Court in Mid-State
removed our definition of thefrom thatimpairment requirement

earningmust be “loss of Thecapacity.”there ofconsequence
Mid-State,that is inholding out but we out thatspelled point

Mid-State was remanded for the Commission to determine:

(1) Davis’ former neck and loss of theinjury rightwhether
an in thateye theyconstituted were of a“impairment”
which, were thephysical quality other elements of com-

would have been ofpensability present, capable support-
award; whether,(2)an and even if theing first require-
satisfied,ment is Davis’ former condition combined with

his 1981 to acompensable injury produce disability greater
than that which “would have resulted from the last injury,

ll-9-525(b)(3).alone and ofconsidered itself.” Section

9,at 746295 S.W.2d at 543.Ark.

We affirm the Commission’s thatfinding Rooney is perma-
and Wenently totally disabled. reverse its as to lia-finding the

of the Second Fund and remandbility Injury that issue a newfor
indetermination with this and the inkeeping opinion opinion

Mid-State.

Jennings, C.J., concurs.

Jennings,E. IJohn concur in the ofChief'Judge. decision
court for the in the of the admin-opinionthe reasons expressed

law ofjudge,istrative the which follows:pertinent part
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toTurning the Second FundInjury liability question,
does,I note that as it the Fund to defendnormally seeks

that ifby claiming claimant cannot that hisdemonstrate
(i.e.,first left him1980 withinjury injury) degreesome

(andof it hepermanent partial disability is clear that sus-
tained no such the Funddisability) liability,has no its

theposition being that term in Ark. Code“impairment”
statute,(1987),Ann. the Second FundInjury§11-9-525

Therefore,means a non-work-related condition. the argu-
runs,ment a claimant a substantialhaving permanent phys-

ical afromimpairment flowing previous injurywork-related
is for an award from the Fund the com-ineligible based on
bination this aof andimpairment subsequent compensable

that,Theimpairment. is unless the firstargument impair-
related,ment is non-work a claimant disabili-must prove

— i.e., (Ark.ty diminished wage earning Codecapacity
—§11-9-102(5) (1987))Ann. flowing from the previous

injury. . . .

§11-9-525,The Fund’s is thatposition as interpreted
by the Arkansas inCourt Mid-State ConstructionSupreme

Fund, 1,Co. v. InjurySecond 295 Ark. 746 S.W.2d 539
(1988), First,restricts Fund to twoliability of cases:types
cases in which claimant can that ofshow the effects the last

have combinedinjury with those of a former work-relat-
or,ed that itselfinjury produced wage disability;loss sec-

ond, in which cancases claimant show that the sequelae
of injuryhis last combined thewith effects of a previous
non-work-related permanent physical impairment.

bar,In the case at claimant did not a perma-sustain
nent wage-loss disability after his first ainjury, only sub-
stantial If the Fund’spermanent physical impairment. argu-
ment that “impairment” means aonly “non-work related

taken,is wellimpairment” then claimant getcannot to the
Second Trust Fund. . .Injury .

I am well aware that the Court of has unam-Appeals
taken the in dictabiguously position that impairment means

condition,a non-work related but I note at the outset that
issue,it does not to haveappear ruled on the forsquarely

ofthe Fund onexample by relieving liability solely the
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was attrib-impairmentthat a claimant’sground pre-existing
condition, camethe courtalthoughutable to a relatedjob

FundInjuryin State Arkansas Secondclose to thisdoing of
Girtman, 155, (1985).Ark. 698 S.W.2d 514v. 16 App.

Coleman,See, also, v. 16 Ark.Injury App.Second Fund
Foods,188, (1985); Inc.Del699 S.W.2d 401 Monte Frozen

Harmon, 51, (1986). SoArk. 716 S.W.2d 784App.v. 19
the law become that the Court of Appealsrecondite has

instance,at times. Foritself to become confusedappears
Mitchell, 209, 699Corp.in Masonite v. 16 Ark. App.

(1985), the court that meansimpairmentS.W.2d409 implied
relatedboth and non-work conditions:compensable

that ‘orby adding impairment’asserts[Appellant]
after the word in of Act 290 of 1981‘disability’ §4
the intended to make the fund liablelegislature

the losscausingwhether or not wasprior impairment
the Thatinjury. argu-of toearning capacity prior

in v.rejected Osage Company Rogers,ment was Oil
thewhere we held that the inclusion of wordsupra,

intended make it clear thatonlywas to‘impairment’
the did not have to be one whichimpairmentfirst

rather,under the act thewould be butcompensable
definition included non-work-related ones.

at 212, added).Id. at (emphasis699 S.W.2d [411]

theargumentThe Fund’s on definition of “impair-
1980,In thement” runs as follows. Arkansas Supreme

Greer,Court decided Mill & Lumber Co. v. 270Chicago
672, (1980),Ark. 72 Ark. Stat. Ann.construing606 S.W.2d

§81-1313(f)(2)(iii) 1976). In the Fund’s(Repl. rejecting
contention that and disabilities had to beprevious injuries

related, the Court in Greer with thequoted approvalwork
from Professor Larson’s treatise:following language “[A]

not a dis-impairment, although actually compensableprior
have been ofability, must of a physical quality capable

an award if the other elements ofsupporting compens-
677, [74],were Id. at 606 S.W.2d at Forability present.”

have languagereason the Fund to read thisappearssome
was,it thatobviouslynot as a whichrecognition, impair-

defined to include not onlyment should be expansively
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conditions but also onescompensable non-compensable
of an award if “elements ofcapable supporting compens-

ability were but instead as of a restric-present,” supportive
tive definition non-work related con-encompassing only

Greer, continues,ditions. In to Fund argumenttheresponse
enacted,Act 290 of 1981 was the statuteamending by

theadding “or or otherphrase language usingimpairment”
the term inat several the statute.“impairment” places By

additions, maintains,these the Fund the General Assem-
intended tobly make clear that Fund could beliability

grounded on a previous non-work related condition (impair-
ment) or a previous compensable disability.

A number of difficulties inhere in the Fund’s argu-
First,ment about the of themeaning impairment. language

of the Act forecloses the advocated the Fund.reading by
statute,The Second FundInjury as amended Actby 290

of 1981 and inrecodified identical inlanguage all mater-
ial to the Act inrespects 290 readslanguage, pertinent part
as follows:

(a)(1) The Second Trust FundInjury established in
this chapter is a fundspecial designed to insure that
an employer employing a worker willhandicapped
not, in the event the worker ansuffers on theinjury

be heldjob, liable for a greater or im-disability
pairment actuallythan occurred while the worker
was in employment.his

(3) If an who has aemployee permanent[b] partial
ordisability whether fromimpairment, compensable
otherwise,injury or receives a com-subsequent

pensable injury resulting permanentin additional
partial disability or so that theimpairment degree
or ofpercentage disability impairmentor caused by
the combined disabilities or impairments greateris
than that which would have resulted the lastfrom

itself,injury, considered alone and of and if the
is entitled toemployee receive on thecompensation

basis of combined disabilities or thenimpairments,
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bethe last shallinjurythe time ofthe atemployer
of disabili-ordegree percentagefor theonlyliable

have resultedwhich wouldorty impairment from
dis-no pre-existinghad there beeninjurythe last

orability impairment.

the employ-of(4) liabilityAfter the compensation
alone, which shallconsideredinjury,er for the last

impairmentthan the actual anatomicalbe no greater
determinedbeeninjury,last hasresulting thefrom

commission,thelaw orjudgean administrativeby
bedisability shall determined.]combined[the

(5) whetherdisability impairment,the orpreviousIf
otherwise, and the lastinjury orcompensablefrom

thedisability,in totalresultinjury together permanent
be liableinjuryof the last shallat the timeemployer
resultingimpairmentthe actual anatomicalonly for

alone andinjurythe last considered of itself.from

(1987).l-9-525(a)(l), (b)(3) (5)1Subsections —

the word impairmentIn the of fourspace paragraphs
utterlyin fashionin different contexts ais used seven

non-restricted tohaving meaningwith its aincompatible
mean a non-How caninjury. impairmentwork- related

of a “compen-in a statute that speakswork related condition
in additional permanent partialsable injury resulting

((b)(3)) says,and furthermoredisability impairment”or
be liabletime of the last shallinjuryat theemployer“[T]he

impairment resultingactual anatomicalonly for the from
((b)(5))?injurythe last ...”

the ofrestricting meaning impairmentThe rationale for
that the termto argueThe Fund appearsis fallacious.

aother thansomething compens-must meanimpairment
not, meant the impair-if it did if itable condition because

the mathematicala injury,ment fromarising compensable
(b)(4)now -9-525what isby §11computations required

forced to chooseas one would bewould be impossible,
dis-in adding pastdifferent amountspercentagebetween

.ones. . .toability ratings present
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The Fund that the cannotargues sensiblystatute be
read unless means of earning“lossimpairment capacity
due to a non-work related condition.” But the statute says
that an may flow from aimpairment “compensable injury”
((b)(3)). The that canarguesFund the statute be interpreted
only by itsignoring plain language.

correct,Even if were itargumentthis would not resolve
above,the dilemma mentioned in the argumentFund’s

because Fund cases involvemany multiple previous injuries
— claimants havefrequently previous non-work-related
impairments well asas work-related conditions —with the
result that arriveclaimants at the withCommission com-
binations of work-related disabilities and work-related and

(Mid-Statenon-work-related impairments. itself was such
case.)a the Fund’s contentions aboutAccepting computa-

tion problems for of whatpurposes argument, happens
when, prior to the last the ainjury, claimant has 10%impair-
ment from a non-work related condition and a 15% dis-

fromability a Inprevious injury? such acompensable case
the theand do not“disability” “impairment” “constitute
the same mathematical or extent ofquantity injury. . .”
(brief 13),at and computation impossible,becomes accord-
ing to the Fund. isThis incorrect. Theobviously problem

cases,is Inillusory. such one simplywould add the per-
ofcentage to thedisability of Therepercentage impairment.

is no other way proceed.to There certainlyis no implied
or explicit rule against adding subtractingor disabilities
and . Onceimpairments. . one that there areaccepts cases
where and impairmentsdisabilities must be added or sub-
tracted if the statute is not to be rendered a nullity, it
becomes clear that betweendistinguishing work-related
and non-work-related impairments unnecessarywas in the
first place.

Third, it never beenhas convincingly explained why,
if the legislature wanted to the ainject into statute refer-

conditions,ence to non-work-related it did saynot this in
so many words rather than all theselect from terms avail-
able the one used(impairment) universally by practition-
ers, Commission,the and the courts alike to refer to a com-
pensable, compromise bodilyfunctional of Thecapacity.
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meanthat the word “impairment”argument requiresFund’s
liabilityFundthe act not topertainingin a ofthing partone

—— instance, §ll-9-522(b) something entirelybutfor
argument,to the Fund’sAccordingdifferent in §11-9-525.

meansinimpairment” §11-9-525the term “anatomical
in sec-the samedifferent from “impairment”something

tion, in 11-9-the asthing “impairment” §but means same
necessityof522(b). this one mustargumentTo accept

intent to maximize confusion.anLegislatureto theimpute
connection, it beIn this shouldI cannot agree.With this

stop usingdid notAssemblyin mind that the Generalborne
(Secondin Act 10 of 1986word 1981.“impairment”the

Session) Compensa-amended the Workers’Extraordinary
what is nowthe tofollowing languagetion Law by adding

§ll-9-522(b) (1987):Ann.Ark. Code

disabil-claims forconsidering permanent partialIn
in excess of theity employee’s percentagebenefits

the commissionphysical impairment,of permanent
account, in addition to the percentagetake intomay

such factors aspermanent physical impairment,of
education, andworkage, experience,the employee’s

to affect his futurereasonablyother matters expected
However, so as anlong employ-earning capacity.

work,ee, returned toto his hasinjury,subsequent
fideor has a bonahas obtained other employment,

to be atemployedand obtainable offerreasonably
average weeklyor than hisgreatertowages equal

accident, he not be enti-at the time of the shallwage
in excessdisabilitytled benefitspartialto permanent

impairmentof permanent physicalof the percentage
the medical tes-a ofby preponderanceestablished

and evidence.timony

added.)(Emphasis

did not use the term “anatomicalThe Legislature
the Fund pre-it would have if ofargumentasimpairment,”

“impair-were correct. The usedLegislaturesented above
related con-If means a “non-workment.” “impairment”

dition,” liabilityis hereLegislature recognizing employerthe
hypothesi non-compens-that are exflowing injuriesfrom
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able. The on the Fund to explain whyburden should be
course, thatthis be so. Of the reality by usingshould is

usingthe word the termimpairment Legislaturethe was
inmost to refer tocommonly legalemployed parlance

residual incapacities compensable injuries.of

the Fund’s con-againstbest thePerhaps argument
trived is the ofirrationalityofinterpretation impairment

entails,the result it which is to release the Fund from lia-
(such one)in casebility a as this where a claimant sus-

tains a back at work Aemployer35% for andimpairment
disabled whilesubsequently totally workingbecomes for

afteremployer B another to the samecompensable injury
area of the back. Fund inliability on the theseImposing
circumstances the to the withpermits employee get job

B, a that beemployer job mayotherwise well refused if
Osage dicta continues to followed. shouldwhybe For

B hire a ifemployer injured all lia-previously employee,
bility for a willsubsequent fall on B’s carrier? Notinjury
only is the distinction drawn the Fundby logically insup-
portable, it works a harmdiscernible on injured employ-
ees, definition,who are less likely, to be able to com-by

(basedpensate for employment ondiscrimination
status)“previously-injured” by themselves moremaking

attractive to employers through longer and hard-wórking
er. The is not ofquestion just which three oftypes respon-

— —carriers,dents self-insured the Fundrespondents, or
should The of an topay. ability injured worker return to
gainful is at issue.employment also

The Fund relies on Construction Co. v. Sec­Mid-State
Fund, 1, (1988)ond Injury 295 Ark. 746 S.W.2d 539 to

support its restrictive of the termreading Thereimpairment.
Mid-State,is language in ofprimarythe source authority

Court, that,from the Arkansas if notSupreme considered
in the ofcontext the history, mightcase’s be read as approval
of the definition thebyadvocated Fund. Properly placed

context, however,in the Mid-State reliedlanguage upon
by the Fund finds the Arkansas CourtSupreme merely

the Court of anadopting on ofAppeals’ position aspect
the ofdefinition not at in Mid-State.impairment issue
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the issue facedIt be remembered that primarymust
the termCourt in Mid-State was whetherby the Supreme

connoted, Court of hadAppeals previ-as theimpairment
held, on thedisability. focusing ques-loss Inously wage

loss ofnecessarily wagetion of whether meantimpairment
Arkansas Court of hadas theearning capacity, Appeals

cases,held in of the CourtSupremea numberpreviously
have that the ofin Mid-State to assumed Courtappears

had restricted to non-work-correctlyAppeals impairment
related The.result was that the CourtSupremeconditions.

an standardmerely probably suggest-adopted impairment
by seemingly byed the Fund Courtrequired previousand

Ark.Osage Rogers,of cases such as Oil Co. v. 15Appeals
319, (1985)692 S.W.2d786 because whether “impair-App.

onlyment" meant non-work-related conditions was not a
question presented by appealthe in Mid-State A better
reason for rulesstatutory interpretation counseling wariness

scarcelyabout reliance on dicta can be imagined.

A salient about the Mid-State decision avoidedpoint
the Fund in that inby argumentsits is that case the

claimant’s 10%previous permanent impairment resulted
compensable injury.a neck . .from

what remained toStating be decided after its deci-
sion, the Court in hadMid-State the tofollowing say:

We have discarded the definitional thatprerequisite
an ainvolve loss ofimpairment earning capacity.

such, (1)As it to determine:remains whether Davis’
injuryneck and of the right eyeloss consti-former

tuted inan that were of a‘impairment’ they physi-
which,cal were thequality other elements of com-

havepensability would been ofpresent, capable
award;...ansupporting

8, added.)Mid-State at 746 S.W.2d at (emphasis[543]
would the Court decide on handWhy the one thatSupreme

meant non-work relatedimpairment only conditions and
in the next breath the lowerinstruct court to decide whether

neckclaimant’s previous compensable work-related injury
left him with an Did Court inimpairment? Supremethe
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Court of casesAppeals’intend to withagreeMid-State
beshouldheld that the term impairmentGreersaying

relatednon-workonlyread torestrictively encompass
in Mid-StateThe appearsanswer to thisinjuries? question

stated, the of Sec-“In considering questionwhen the Court
the claimant’swe first note thatond FundInjury liability,

of com-have met all elementsformer condition need not
law. [Citingcompensationunder workers’pensability

5, Later in theS.W.2d atMid-State at 746 [541].Greer.]”
tofollowing say:the had thesame Courtopinion,

hold, that there mustTo did the court of appeals,as
involveda lossin fact be evidence that the impairment

whichaof mandatesearning capacity, prerequisite
(with canthat the impairmentthe narrow exception

lan-non-work-related) with thedirectlybe conflicts
in thatand decision Greerfrom Larson ourguage

have been a ‘compensablethe need notimpairment
disability.’

added.)7,Mid-State at 746 S.W.2d at (emphasis[542]

condition need notTo that a claimant’s formersay
not, underhave met doescompensabilityofrequirements

that, inmean that it must be shownany regime of logic,
fact, the condition did not meet compensabilityformer

read, in Mid-Statethe Court’s opinionstandards. Properly
the Fund from claimscontains that immunizesnothing

withby pre-existing impair-asserted claimants serious
ments fromstemming injuries.compensable

never theThe Arkansas Court has adoptedSupreme
fact,and inFund’s on thereasoning impairment question

above, fol-declined tobyas out haspointed implication
low it.
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Defender,Jr., JosephC.by;R. PublicSimpson,William
Jr, Defender,Cordi, forPublicDeputy appellant.

Holt,Gen.,Bryant, Att’yKent G. Asst.Att’y by:Winston
Gen., for appellee.

Mauzy Pittman, Ricky Wof-John TheJudge. appellant,
ford, and He was sen-convicted a ofby jury rape kidnapping.was

and fivechargeten on theyears imprisonment rapetenced to
sentences to be served con-on the theyears kidnapping charge,

theHis is that evidence wasargumentsole oncurrently. appeal
thatthe for and thekidnappinginsufficient to convictionsupport

court, therefore, erred for a direct-denyingtrial in his motions
no and affirm.ed verdict of on that We find erroracquittal charge.

a to thechallengeA motion for directed verdict constitutes
609,State,of the evidence. v. 311 Ark. 846Thomassufficiency
evidence(1993). sufficiencyIn the of theS.W.2d 168 reviewing

favorable towe the in the mostlighton view evidenceappeal,
isthe and will affirm the if there substantialanyState judgment

State,v. Ark.the verdict. Harris 299support jury’sevidence to
433, evidence(1989). evidence is774 S.W.2d 121 Substantial

wayand to a conclusion oneof sufficient force character compel
other, suspicionthe mind to mereinducing pass beyondor the

State, whetherv. Insupra. determiningor Thomasconjecture.
verdict, itthe isjury’sthere substantial evidence to supportis



96

to the thatonly testimonyconsider tends topermissible support
State, 55,the of v. Ark.finding guilt. Tarentino 302 786 S.W.2d

(1990).584

case,in a personAs is this commits thepertinent
if, consent,offense of without he restrains anotherkidnapping per­

so as to interfere substantially libertyson with her with the pur­
of in sexual intercourse with her. Ark. Ann.engaging Codepose

102(a)(4) (1987).5-11- An as necessarilyoffense such rape§
on libertyrestrictions the victim’s while the crimecontemplates

Therefore,beingis committed. it has been held that whenonly
restraintthe exceeds that incidental toimposed normally the

theunderlying crime should also be torapist subject prosecu­
State, 381,for Shaw Ark.tion See v. 304 802kidnapping. S.W.2d

State, 347,(1991);468 v.Summerlin 296 Ark. 756 S.W.2d 908
(1988); Commentarysee also to Ark. Ann.Code 5-11-102.§

Here, 3, 1992,the Februaryrecord shows that on the four-
ateen-year-old victim and friend were walking alleyanthrough

their wayon to visit other After awalkingfriends. short distance
men, men, Parham,four one of thepast young Lewis called to

the victim and her to comeasked back to him. When she walked
location,toback Parham’s he andpulled guna told her that she

had to with Parham thengo him. forced the victim at gunpoint
walk to ato and enter anearby apartment complex vacant apart-

men,Thement. other three one of whom was appellant, followed
along behind Parham. Each of the men then had sexual inter-

will,with the againstcourse victim her with theappellant being
trial,of thelast four. At the victim thattestified she could not

However,remember whether ever held the on her.appellant gun
she also testified that she had suffered a serious head injury

trial,between the incident and the and that since that sheinjury
Jenson,beenhad Detective Janiceconfused. of the North Little

Rock Police testified that she interviewed the vic-Department,
testified,tim on the day after the crimes occurred. She further

without that the victimobjection, told her that while the third
her,man inraped was the room and theappellant holding gun.

contends that the State toAppellant failed that heprove
restraint on the victim in excess ofemployed any that normally

incidental to the crime of He that therape. argues undisputed
that it was Parhamshows who forced the victim atproof gun-
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heonlyto to the He also that the timepoint go apartment. argues
restrained the ofvictim occurred and for the hisduring purpose
commission of which had beenalreadywas after she removedrape,
to the and Theapartment restrained there someone else. Stateby
does not contend that committed the ele-appellant personally

Instead,ments of the crime of casesciting turningkidnapping.
on the State that con-accomplice liability, contends appellant’s

was, fact,viction should be affirmed the victim in kid-because
and at trial to illustrate thenapped proof was sufficient“[t]he

nature ofjoint this actions in with thoseappellant’s conjunction
Parham,of the person identified as having pistol.”the

It trueis that a is liable for the con­person criminally
duct of another when he is an of the other inaccomplice person

(1987).the ofcommission an offense. Ark. Ann.Code 5-2-402§
if,A anperson is of theaccomplice another withperson purpose

offense,of promoting or thefacilitating commission of an he
solicits, advises, it,or encourages the other to commit orperson
aids, aid,agrees to or to aid the other inattempts person plan­

5-2-403(a) (1987).orning committing it. Ark. Code Ann. How­§
ever, case,in this the State did not and the court didrequest, not

Rather,give, a instructionjury on theaccomplice liability. case
was submitted to the jury on the thatonly theory appellant, per­
sonally, committed all of the elements of both offenses with
which he was charged.1 The was not orjury givenasked the

toopportunity on the of whetherpass question encour­appellant
aged or assisted inanyone else the commission of kidnapping,
and it is outside the ofprovince this court to determine such

circumstances,of fact onquestions Underappeal. these we do not
consider whether the would have beenproof sufficient to sup­

aport thatfinding appellant acted as an toaccomplice kidnap­
ping.

Nevertheless, we cannot withagree that theappellant
evidence is insufficient to the ofsupport jury’s finding his guilt

1 law;jury judgeThe in this case was instructed that the determines the that it
jury’s duty given;the jurywas to follow the instructions as that the was not to con­

instructions; that,anysider rule law proveof unless it was included in the inand order to
appellant guilty kidnapping, beyondproveof the State had to a reasonable doubt that
appellant purpose prohibited byrestrained the victim in the and for the themanner
statute.
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inas a Our statute terms of restraintprincipal. kidnapping speaks
rather a greater varietythan removal. it reachesConsequently,

conduct,of restraint can anysince be withoutaccomplished
5-11-102; v.removal whatever. to see SummerlinCommentary §

State, Moreover, restraint,it is the nature of thesupra. andquality
duration,rather than the that whether adetermines kidnapping

can be Where of thecharge sustained. the action accused sub­
his victim in thatstantially wayconfines such a is madeescape

thedifficult or fact that restraint is ofimpossible, relativelythe
brief duration not itdoes remove from the ofnecessarily scope

State, 333,our (1984);statute. Cook v. 284 S.W.2dArk. 681 378
State, 122,Handy (1988).v. 24 Ark. App. 749 S.W.2d 683 While

the restraint exceed that which “normallymust is incidental” to
the commission of the kind thatrape, of restraint is considered
incident to a that which necessaryis is torape consummate the
act; any willadditional restraint a conviction forsupport kid­

v. State, 433, (1989).napping. Harris 299 Ark. S.W.2d 121774

argument that heAppellant’s insufficiently restrained
the victim Detectiveoverlooks Jenson’s admittedtestimony, with­

whatever,out any objection her interviewconcerning of the vic­
tim soon after the incident. Among things,other the victim told

her,Detective whileJenson that one of the menother was raping
her,and before raped stood in theappellant room andappellant

State,held the in thegun. lightViewed most favorable to the we
conclude that impliedthis threat of forcedeadly constituted evi­
dence from which jurythe could find restraint by inappellant
excess of that toincidental of theappellant’s rape victim. We
also conclude jurythat the could inferreasonably that at least
one of in soappellant’s purposes restraining the victim was to
insure her,that she did not beforeescape raped too.appellant

offense; rather,is not aRape continuing each act of aisrape
State, Therefore,v.separate offense. Harris wesupra. conclude

that there is substantial evidence to the thatsupport finding appel­
lant the victim before actkidnapped his of See id.rape.

Affirmed.

Cooper Rogers, JJ.,and agree.
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Finkelstein, McArthur,McArthur & William C.by: for appel-
lant.

Gen.,Bryant, Att’y by: Dudley,Winston Gil Asst. Att’y
Gen., for appellee.

Mayfield,Melvin ClarenceJudge. McCullough was con-
victed in a bench trial of of a controlledpossession substance
with intent to deliver and sentenced aas habitual offender to

in thetwenty years Arkansas of Correction. OnDepartment appeal
he argues that the evidence was insufficient to the ver-support
dict and that the erred injudge him as a habitualsentencing
offender.

State, 247,In Harris v. Ark.284 681 S.W.2d 334
when,(1984), the Arkansas Court held that there aSupreme is chal­

evidence,to the of thelenge sufficiency we reviewmust that
and,tópoint prior considering any alleged trial in doingerrors

so, evidence,we must consider all the including any which may
inadmissible,have inbeen the mostlight favorable to the appellee.

We affirm the conviction there is substantial evidence to sup­if
State,the the Ryandecision of trier of fact. v.port 30 Ark. App.

196, (1990).786 S.W.2d 835 Substantial evidence is that which
will,is of sufficient force and character that it with reasonable

other,certainty and aprecision, compel conclusion one or theway
State,without toresorting orspeculation conjecture. Williams v.

484, (1989);298 Ark. 768 S.W.2d Ryan,539 supra.

When in theconsidered most thelight favorable to appellee
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1992, Kevin30, DetectivesJanuarythat onthere was evidence
NarcoticsPoliceLittle RocktheSullivan ofTindle and Steuart
6:30 p.m.atCourt area approximatelythe HighlandUnit entered

near anstanding apartment,of peoplea groupobservedThey
cartheof patrolto outgetand startedpulled upand when they

he orderedTindle testifiedleave. Detectiveas if totwo men turned
officer, butaas policehimselfand identifiedthe men to stop

two apart-betweenrunningwasand ran. As appellantbrokethey
fromcontainera whitedropTindle saw appellantment buildings,
manchased, the secondand arrestedcaught,Tindlehis hand.

byon 12th Streetchased and apprehendedwaswhile appellant
andcustodyintoappellantTindle then tookdetectives.two other

area, some-dropwhere he had seen appellantto thewent back
to be nar-what provedbottle anda white pilland retrievedthing,

Detec-area.cotics, five to ten footover awhich were scattered
the narcoticsmen toand bothhe evidenceTindle said took thetive

He alsococaine.fortested positivewhere the evidenceannex
a name.falsegavefirst officersrelated that appellant

the men start-that whentestifiedDetective Steuart Sullivan
off. Whento cut thema in orderbuildinged he circledrunning

man, he appel-chasedthe otherhe Detective Tindle capturesaw
toAccording12th Street.him oneventually caughtlant and

Sullivan, searchedwhen another officerheDetective was present
him.evidence was found onbut noappellant,

CrimeDawson, Statewith the ArkansasNick a chemist
screening testshad threetestified that heLaboratory, performed

to him byof evidence submittedon each of the eleven pieces
chromatogra-thin layerTindle and themanalyzed byDetective

to be 1.645The testedand infrared substancephy spectrometry.
of cocaine base.92grams percent pure

not sufficientthat the evidence wasfirstAppellant argues
in areathat thetestimonytothe verdict. He pointsto support

it wasbuildings,the men ran between the two apartmentwhere
dark; which hand appellantTindle unsureDetective wasvery

scene;in; offi-no othermen ran from theheld the bottle several
andwas by appellant;confirm that the bottle droppedcer could

than beingratherover the ground,the cocaine was scatteredsince
bottle, theevidence to showthere was noin thecontained pill

in the bottle.pillcocaine was contained
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heDetective Tindle that saw appel­The oftestimony
a thatrunning path;he was downa white bottle aspilllant drop

contents,and what to be itsappearedhe later retrieved the bottle
andfive to ten feet down the path;were scattered aboutwhich

is adequatematerial tested for cocainepositivethat the recovered
verdict.theto support

witnessof one State’stestimonyThe uncorroborated
State, Ark.v. 311to sustain a conviction. Tisdaleis sufficient

State, 479,220, (1992); Carmichael v. 296 Ark.S.W.2d 803843
State, 328,(1988); v. 296 Ark. 757Maulding944757 S.W.2d

State, 557,(1988); Ark. S.W.2dDavis v. 284 683S.W.2d 916
(1985). that the cocaine was in theAlthough the evidence926

circumstantial, evidence con­maycircumstantialbottle waspill
State, 23,v. 313 Ark. 852evidence. Sheridanstitute substantial

State, 327,(1993); 424Hill v. 299 Ark. 773 S.W.2dS.W.2d 772
conviction, the(1989). To be sufficient to sustain a circumstan­

everytial evidence must exclude other reasonable hypothesis
innocence,with but this is a for the fact find­questionconsistent
Sheridan, State, 393,Ark.er determine. Bennett v. 308supra',to

think,(1992).560 We since Detective Tindle saw825 S.W.2d
a white bottle and eleven of cocainethrow down piecesappellant

bottle,within a feet of the the trier of fact couldwere found few
the reasonable was that the cocaine wasonly hypothesisfind that

addition,when it hit the In the fact thatground.in the bottle
officers,fled from the and when he was caught, gaveappellant

them a fictitious name also be indicative of tomay guilt. Flight
avoid arrest and the use of a false name can be considered as

tendingcorroboration of evidence to establish Riddle v.guilt.
42,State, State,(1990);Ark. 791 S.W.2d 708 Austin v. 26303

70, (1988).Ark. 760 S.W.2d 76App.

inalso that the trial court erred sentenc-arguesAppellant
The record Augusthim as a habitual offender. shows that oning

20, 1991, entered a ofnegotiated toappellant plea guilty pos-
(1 count)of a controlled substance and ofpossessionsession

(1 count), and was sentenced to threedrug yearsparaphernalia
conditioned with written rules of con-complianceprobation upon

that these two bearguesduct. convictions should con-Appellant
one conviction because of the circumstances sur-onlysidered

the in that case. for thecharges Counsel defendantrounding
the trial court that because was withappellant chargedtoargued
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thewith which to useand thedrugs paraphernaliapossessing
oneonlyasregardedshould bethe two convictionsdrugs, felony

The issue was reservedpurposes.conviction for enhancement
until sentencing.

relied the casethe trial judge uponAt the time of sentencing
State, 693, (1974), in whichS.W.2d 809Pitts v. 256 Ark. 509of

mor-,to deliverwith intenthad been convicted of possessionPitts
cocaine, to forty-five yearsand sentencedand secobarbitalphine,

and one-half yearsand cocaine and foureach for the morphine
secobarbital, courtsupremeto run Ourconsecutively.for the

on thehad commentedjudgereversed and remanded because the
The court also said:duringevidence instructions.

Act, Ark. Stat.we the Controlled SubstanceAs construe
Ann. 5-Ark. CodeAnn. 82-2617 (Supp.-1973), §§ [now

(1987)] deliveryfor.possession64-401 the simultaneous
a narcotic under subsectiondrugof classified asdrugs

(a)(l)(i) offense. Likewise the simul-constitutes but one
under subsectiondrugstaneous of classifiedpossession

However, the(a)(1)(h) one offense.onlywould constitute
under subsec-of classifieddrugssimultaneous possession

(a)(l)(i) under subsectiontion and of classifieddrugs
(a)(1)(h) offenses.would constitute separate

695, The in this case held256 Ark. at 509 S.W.2d at 811. judge
athat Pitts did not of controlled sub-possessionbecauseapply

under two sep-stance and of falldrugpossession paraphernalia
arate are felonies. was sen-Appellantstatutes and both offenses

in the Arkansastenced to twenty yearsas a habitual offender
of Correction.Department

5-4-501(c)Ark. Code Ann.arguesBut that sinceappellant §
1993) felonytheburglary underlyingthat and(Supp. provides

are and since simultaneoussingle felonyconsidered a conviction
con-of classified in the same statute subsectionpossession drugs

offense, thatone it followonly logically posses-stitute should
toof the with whichpipesion of crack cocaine and possession

onlysmoke it should be considered one offense.

State, 351, (1990),In Ark. S.W.2d 425Robinson v. 303 797
and theftrobberythe that offenses ofarguedappellant previous

$2,500 con-a singleof over should be consideredproperty as
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the theftbecauseenhancement purposesforviction sentence
the Arkansasrobbery. Againthe course of theduringoccurred

Ark. CodeAfterthis argument. quotingCourt rejectedSupreme
(c) the court stated:Ann. 5-4-501§

and,robbery,toformula exists with respectNo such
we decline tolanguage,specificin the absence of such

legislativea that thethe legislation provisionwrite into
enact, in rela-by design,presumablyhas failed tobranch

robbery.the definition ofstatutorytion to

of robberyare the 1978 convictionsNor appellant’s
as theconnected. Justand theft of property conceptually

State,in v. 291Shockleyand convictionsbatteryburglary
251, (1987), from the shoot-arisingArk. 724 S.W.2d 156

wereburglarya to aresponding report,ofing policeman
and not to count-subject beingheld to be “entirely separate

statute,”under the habitual offender soed as one offense
in convictions areresulting separatehere actsseparate

involved.

353, in original).at S.W.2d at 426 the(emphasis303 Ark. 797

be to the instant case.may appliedThis principle
had entered a of toplea guilty possessionAppellant previously

substance, a violation of Ark. Code Ann. 5-64-­of a controlled §
1993), andfelony, druga of(Supp. possession parapherna­401

lia, (1987), aof Ark. Code Ann. 5-64-403 alsoa violation §
Therefore, inthe trial was correct thatfelony. judge finding appel­

of felonies and sentencinglant had been convicted two previous
him accordingly.

Affirmed.

Cooper Pittman, JJ., agree.and
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COCHRAN, Cochran,Staci Lon v. ARKANSASand A.N.C.
SERVICES,DEPARTMENT OF HUMAN Division of Chil-

SCAN,Services,dren and and Inc.Family Hickey,Allison

CA 92-1404 865 S.W.2d 651

Court of of ArkansasAppeals
En Banc

1,deliveredOpinion December 1993

Leroy Autrey, for appellant.

No response.

Per Curiam: The of Human Servicesappellee Department
child, A.N.C.,anbrought action to remove the minor from the

Cochran, father,ofcustody Lon her and declare the child to be
court,dependent/neglected. The trial to Mr. Cochran’spursuant

motion, entered an order declaring him to be an indigent person
and appointing counsel tó him.present Counsel con-represent
tinued to represent Mr. Cochran throughout an to thisappeal
Court, in which he prevailed. See Cochran v. Arkansas Depart-

Services, 116,ment Human 43 Ark. 860 S.W.2d 748App.of
(1993). The appellant’s has now this Court forattorney petitioned
attorney’s fees and expenses.

Mr. Cochran’s to counsel in isright proceedingthis
9-27-316(f) 1989),established Ark. Codeby Ann. which(Supp.§

thatstates a orparent guardian byhas the to beright represented
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counsel, stages anyall ofappointed indigent, during proceed-if
of acustody juvenile.to terminate or removeing rightsparental

That that of fees andattorney’sstatute also provides payment
thean to be awarded fromcosts to such ispursuant appointment

In aconsideringJuvenile Court Fund. similarRepresentation
motion, the Court remanded for the trial courtSupremeArkansas

to attorney’sto determine the entitlement fees frompetitioner’s
the Juvenile Fund as Ark.Representation prescribed byCourt
Code In ananyAnn. 9-27-316. the absence of forprecedent§
allowance of under 9-27-316 to be made thisdirectly byfees §
Court, we remand for the trial court to determine thelikewise

entitlement to from the Juvenilepetitioner’s attorney’s fees Court
toRepresentation pursuantFund 9-27-316.§

Brad TAYLOR v. STATE of Arkansas

CA CR 93-7 866 S.W.2d 849

ofCourt of ArkansasAppeals
Division I

8,deliveredOpinion December 1993

Firm, P.C.,Witt Law for appellant.
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Gen., Asst.Standridge,J. BrentBryant, by:Winston Att’y
Gen., forAtt’y appellee.

Mauzy Pittman, Taylor,The Bradappellant,John Judge.
drivingin of the misdemeanor ofconvicted courtmunicipalwas

intoxicated, court.first He then to circuitappealedwhile offense.
court,in appellantOn the set for his trial de novo circuitday

trial inThe declined hold thefailed to circuit court toappear.
absence, that thethe and ordereddismissed appeal,appellant’s

into execution. Appellant appealscourt’s sentence bemunicipal put
order, erredonlycircuit court’s that the courtcontendingfrom the

in tried in absen-attorney’shis that bedenying request appellant
affirm.tia. We

that, the defendant in a misde-argues becauseAppellant
held,in for to bemeanor case need not be order his trialpresent

in not trial despitethe trial court abused its discretion hisholding
16-89-103(b)CodeArk. Ann.Appellant onlyhis absence. cites §

(1987) in of That codesupport argument. provides,his section
misdemeanor, inmayindictment is the be had“If the for a trial

added.)of thethe absence defendant.” (Emphasis

that the it a court toagree permissibleWe statute makes for
trial for an misdemeanant Howev-hold the accused in absentia.

er, we cannot it than aagree mandatory. centurythat is More
asago, bythis same statute was construed the courtsupreme

courtdiscretionaryit with the trial whether to hold suchmaking
trial,a that toassuming rightthe accused consents to waive the

State, Owen,(1882).be 512See Owen v. 38 Ark. In thepresent.
tried a ofby justicewas and convicted of theappellant peace

mischief, Hemalicious a the convictionappealedmisdemeanor.
case,to in the tocircuit court. As the failedpresent appellant

for trial in circuit court. didAlthough attorneyhis hisappear
absence,the cir-and offer to in theproceed appellant’sappear

court dismissed the for want of Thecuit appeal prosecution.
affirmed, that,court while court underholding the circuitsupreme

have allowed the tothose circumstances could case to proceed
absence, not doin the it was toobligedtrial appellant’s legally

further inholdingso. The court stated that one’s trial his absence
commended,beis a not to whereespecially imprison-practice

Thea in the event of a conviction.punishmentment is possible
court concluded:supreme
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On the failure of toappellant for trial in theappear
prosecution do,of his as heappeal, was bound to the court
might have ordered him brought in on bench warrant or

failure,Butcapias. the court thought onproper, such to
do,dismiss his which it had theappeal, discretion to and

which left the judgment of the justice and to bestanding
enforced.

State,Owen v. Ark. State,38 at 513-14. See also Martin v. 40
(1883); State,Ark. 364 Bridges (1882).v. 38 Ark. 510

Similarly, although appellant’s attorney inappeared
held,this case and that therequested trial be appellant was absent.

Also, Owen,as in imprisonment is a possible for thepunishment
offense with which hadappellant been charged. See Ark. Code

5-65-111(a)Ann. (1987). argument§ No madeis that 16-89-­§
103(b) relief,does not or thatapply any other such aas contin­
uance, should have been record,granted. From our review of the
we cannot conclude that the circuit court abused its discretion
under the statute in declining to hold a trial and theleaving munic­
ipal court’s judgment intact.

Affirmed.

Rogers, L, agrees.

Cooper, J., concurs.

Virginia Snyder ADAMS v. SOUTHERN STEEL & WIRE and
Cigna Insurance Company

CA 93-1093 866 S.W.2d 432

Court of ofAppeals Arkansas
En Banc

8,deliveredOpinion December 1993
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Blatt,Robert S. for appellant.

Arnold,Ledbetter,Shaw, A.by:& GillHornberger, Cogbill
Rogers, appellee.for

case, the employ-Per In workers’ compensationCuriam. this
carrier,er, Wire,& its Insur-CignaSteel and insuranceSouthern

inhave motion dismiss the filedappealance filed a toCompany,
this court.

weand the appellant,From the briefs filed theby appellees
filed an opin-learn that the Workers’ CommissionCompensation

1992,19, inin on which the Commissionion this case August
directingorder that thereversed an administrative law judge’s

or eval-aundergo psychiatric psychologicalclaimant-appellant
order stat-uation at the The Commission’sappellees’ expense.

had a while work-injuryed that sufferedappellant compensable
hearingfor the and at a oning permanentemployer-appellee,

entitlement, he thethe law believed claimantdisability judge stated
ordered that she be eval-sufferingbe from andmight depression

in orderbyuated doctor that The foundregard.a Commission’s
in the inde-orderingthat the law had abused his discretionjudge

éxamination.pendent psychological

19,was filed on AugustAfter this order of the Commission
1992, evaluationsthe claimant submitted various psychological

the lawobjection,law and over the judgeto the judge, employer’s
a on thehearinga order secondschedulingissued prehearing

at which the evalua-disability psychologicalissuepermanent
to the Com-be This order was appealedtions would admissible.

1993,1, the Com-and in an filed onopinion Septembermission
byhad his discretionheld that the law “abusedjudgemission

“directed,andmatter a he washearing”this for secondsetting
remand, evidence” whichto render decision based theuponon a
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was the onat firstpresented hearing claimant’s dis-permanent
entitlement.ability

The aclaimant has filed notice of to this courtappeal appeal-
1993,1,ing this decisionSeptember of the TheCommission.

and insurance carrieremployer its have filed a(appellees) motion
to thedismiss based on theirappeal contention that the Com-

1, 1993,mission’s orderSeptember was “not a final order.”

Jones,citeAppellees Baldor Electric v.Company 29
80, (1989),Ark. 777 S.W.2d 586App. in of theirsupport con­

Intention. that case the Commission had theremanded matter to
the law to takejudge “such additional evidence that be nec­may

in order toessary determine the full extent of toany benefits
which final,the appellee is entitled.” We held this was not a

order, andappealable we thedismissed issueappeal. This of what
constitutes an order inappealable workers’ casescompensation
has See,not aalways been unanimous decision in this e.g.,court.

Falkner,the dissenting 13,in TEC v.opinion 38 Ark. 827App.
(1992). However,S.W.2d 661 we do not think the Commission

final,has entered a inappealable order this case even theunder
“separable branch” of anconcept order asappealable discussed
in the dissent in TEC v. Falkner.

case,The effect of the Commission’s action in this regard-
intention,less of its has been to require the law tojudge deter-

mine the appellant’s entitlement permanentto disability without
evidence of psychological injury or evaluation. Evidence in that
regard has already been and additionalproffered evidence may
be theproffered, but law cannotjudge consider such inevidence

hismaking determination as to permanent Whendisability. this
determination has been made theby Commission there will then

final,be case,a inappealable order this and whether the Com-
mission was in error in excluding the psychological evidence can
then be ondecided to this court.appeal

Appeal dismissed.
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v.Geritha HARGRETT
DIRECTOR, Security DepartmentEmployment

S.W.2d 432866E 93-244

of of ArkansasCourt Appeals
En Banc

8,December 1993deliveredOpinion

No response.

Calkins,Ronald A. for appellee.

motion toPer The has filed a dismissCuriam. appellee
Review on that thegroundsthe Board of thethis fromappeal

that the claimant’s was FirstemployerBoard determined last
Lafayette Partnership.Environmental Services rather than

However, dismiss claimappellant’sthe Board did not the
the issue for thebenefits but remandedunemployment simplyfor

on“to a determination based the claimant’sAgency employ-issue
with Services.”ment First Environmental

case,in on the claimant’sThe real issue this based
court, whether fordisqualifiednotice of to this is she isappeal

11-10-513(a)(2) (1987).Ark. Webenefits under Code. Ann.§
final, appealableBoard’s of remand is ado not think the order

dismissed,Therefore, court and thethe to this isappealorder.
remand inBoard’s order of remains effect.
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Lee MILLER v. STATE of ArkansasRoger

CA CR 868 S.W.2d 51092-1028

Court of of ArkansasAppeals
Division II

15,delivered DecemberOpinion 1993
19,[Rehearing Januarydenied 1994.]

Meurer,PettyPaul and Robert for appellant.

Gen.,Bryant,Winston Dudley,GilAtt’y by: Att’yAsst.
Gen., for appellee.

Jennings,E.John Judge. RogerChief Miller was charged
a (cocaine)with of controlledpossession substance with intent

to deliver and driving on a suspended driver’s license. After a
denied,motionpretrial to evidencesuppress was Miller entered

a of 24.3(b).conditional under Ark. R. Rplea guilty Crim. He
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was sentenced with tentwenty-five yearsto imprisonment years
$500.00on the finedcharge, and was for dri-suspended drug

on aving suspended license.

The that theargument on is trial court erredprimary appeal
in not thatfinding Miller’s arrest was and thereforepretéxtual
erred in not the evidence obtained the of thesuppressing as result
arrest. We find andno error affirm.

The facts are not in of the testimonyMost at thedispute. sup-
Ahlf,pression was anhearing provided by Roger Arkansas state

officer, who worked apolice as narcotics In Decem-investigator.
1991, Drennan,ber of Ahlf workingwas with David a narcotics

for theinvestigator Searcy Task Force.Regional Drug During
that time Ahlf and Drennan were told a confidential infor-by
mant that the was a cocaine dealer.appellant Ahlf was also told

theby confidential informant that was a blackappellant driving
license,van on a driver’s and Ahlf verifiedsuspended this infor-

mation.

18, 1991,On December Officer Ahlf thestopped appellant
for on adriving driver’s license. Ahlf hesuspended testified that

traffic,didnormally not work that he wrote only two or three
tickets per year, and that he the in thatstopped appellant hopes
he would find drugs. He testified that he frisked the appellant

user,for that heweapons, knew to be a and thatappellant drug
he knew that who use cocainepeople carry razor blades. In the
course of the search of Ahlf found an addressappellant’s person,

residue,book containing marijuana described as less“probably
than I-V2 of a Millergram.” was taken into and the offi-custody
cer’s search of the van turned a cocaine!up plastic bag containing

said,The circuit court in the motion todenying suppress
“While AhlfInvestigator have had in amay motives addition to
traffic the evidence does not establish that thestop, arrest would
not have been made but for the and searchdrug interest of Inves-

Ahlf.”tigator

State,Appellant primarilyrelies on Richardson v. 288 Ark.
407, 706 There,(1986).S.W.2d the court fromsupreme363 quoted

States, (D.C. 1950):v.McKnight United 183 F.2d 977 Cir.
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The Court has held that “an arrestSupreme specifically
be used a tomay not as search for evidence.” Unit-pretext

ed v. Lefkowitz, (1932).States 285 U.S. 452 is set-... It
here,tled law that “when it as it does that theappears,

andsearch not the arrest thewas real of offi-object the
cers in the thatentering and the arrest wasupon premises,

search,”a for theor at most an incident of the thepretext
search was not reasonable within the of the Con-meaning

States,v. (4thstitution. Henderson United F.2d12 528 Cir.
1926).

also notes the court’s ofAppellant supreme a statementapproval
State,in v. 442found Brown (Ind. 1982),N.E.2d 1109 that “the

ofissue arrestpretext only arises when the circum-surrounding
that thestances show arrest aonlyis sham as anbeing used

excuse for amaking search for evidence of a different and more
serious foroffense which no probable cause exists.”

While it is true that the issue of thepretextual arrest was sub-
Richardson,ofject extended discussion in it would thatseem

realthe basis for the court’s was a violation of the deten-holding
limitstion Rule 3.1 theimposed by of Arkansas Crim-Rules of

said,inal Procedure. The incourt Richardson of“Regardless
whether we can thetechnically arrest on thejustify charge of

intoxication, we can find nopublic justification whatever for
these rules violations.”

Richardson,theShortly after indecision the supreme
State, 50,court decided Hines v. (1986).Ark.289 709 S.W.2d 65

Richardson, court,After distinguishing the in a deci­unanimous
sion, said:

Claims of arrestpretextual raise a inunique problem
—the law andeciding whether ulterior motive prompted

an arrest which otherwise would not have occurred. Con-
fusion can be avoided aby “but for” thatapplying approach,
is, other,would the arrest not have occurred but for the

serious,the more crime.typically Where the havepolice
arrest,a dual motive in anmaking what be termedmight

motive,the covert motive is not tainted the evenby overt
dominant,thethough covert motive be so as themay long

arrest would beenhave carried out thehad covert motive
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LaFave, Procedure, 3.1(d),been absent. Professor Criminal §
144, this thedescribes as correct result. Because thep.

event, states,beenaction would have taken in heany
is no conduct which have been deterredought to“[T]here

and, thus, no reason to the Fourth Amendment exclu-bring
States,rule v.into Abel United 362 U.S. 217sionary play.”

Guido, 47,(1966). See v. 40795 Misc.2d NYS 2130People
(1978).

also, State, 489,v. 304 Ark. 803Ray (1991).See S.W.2d 894 As
in Hines at least thethe decision test should be animplies, objec-

one. all that haveVirtuallytive courts considered therecently
See, Rivera,Unitedagree. States v. F.2de.g., 906 319question

1990)(7th (anCir. irrelevant);officer’s intent issubjective Unit-
(7th 1991);v. F.2d 1064Trigg,ed States 925 Cir. United States

Rivera, (10th 1989);867 F.2d 1261 Cir. (anv. objective analysis
the facts and circumstances of aof ispretextual stop appropriate,

than an the intent);rather into officer’sinquiry Unit-subjective
Guzman,v. (10th 1988);ed 864 F.2d 1512 Cir.States United

(5th 1987);v. 834 F.2dCausey,States 1179 Cir. United States v.
Gallo, (5th 1991); Bates,Cir.927 F.2d 815 United States v. 840

Mease,(11th 1988);858 (Mo.F.2d Cir. State v. 842 S.W.2d 98
Olsen,1992); State v. 482 (Minn. 1992);N.W.2d 212 State v.

Garcia, (Iowa 1991).461 N.W.2d 460 These decisions and oth-
based, aters are least in on madepart, statements the Unitedby

States,States Court. In Scott v.Supreme United 436 U.S. 128
(1978), the said thatCourt areSupreme searches to be test-police
ed “under a standard objectiveof reasonableness without regard
to the intent orunderlying motivation of the officers involved.”

v. California, (1990),In Horton 496 U.S. 128 the Court said that
law“evenhanded enforcement is best achieved theby application

conduct,objectiveof standards of rather than thatstandards depend
the mindsubjective state of of the officer.”upon Professor LaFave

it this way:puts

Likewise, A,if the X’s car for minor offense andpolice stop
tothey discover contraband“subjectively hoped theduring

B,so as to establish serious thestop” offense is nonethe-stop
less lawful if “a reasonable officer would made thehave

in the absence of the invalidstop purpose.”

LaFave,R. andWayne 22).1 Search at1994 We(Supp.Seizure
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is the We thinkthat this test to be this test isconclude applied.1
the most recent of thedecisions Arkansaswith Supremeconsonant

Ray,Court in and and with the statements of theHines United
inStates Court Horton v. It was testSupreme also theCalifornia.

utilized courtby the trial here.

In the case at bar it is clear that Officer Ahlf’squite
in to search Asprimary stopping appellant was for drugs.purpose

Hines, however,the. court said in thesupreme arrest is not “taint­
ed” “soby longthis fact as the would have beenarrest carried
out” think that theanyway. We trial court’s that the arrestfinding

inwould have not Theany clearlyoccurred event is erroneous.
test is a “reasonable havewhether officer” would made the traffic

— not this wouldstop particularwhether officer have made the stop
absent his motive. Theulterior Constitution does not offi­prohibit
cers to on ofassigned particularwork offenses to refraintypes
from whoarresting those commit offenses outside the officers’
area of specialty.

If, held,weas have andthe arrest of thestop appel­
valid,lant was there remains the of the thequestion ofvalidity

Officer Ahlfsubsequent search. characterized the search bothas
an and as a search to“inventory” incident arrest. Our ondecision

Belton,this clearly governedis York v.point by New 450 U.S.
(1981).1028 There the Court held athat when madepoliceman has

automobile,a arrest of thelawful custodial of an heoccupants
arrest,as amay, incident ofcontemporaneous that search the pas­

also,senger of that automobile. See v.compartment Campbell
State, 639, State,(1988);294 Ark. 746 S.W.2d 37 Williams v. 4

24, (1982).Ark. 627 S.W.2d 28 BecauseApp. this was a valid
search incident arrest underto Belton we need not reach the issue

State,of valid inventorywhether a was conducted. See Stevens v.
209, (1992).Ark. 832 S.W.2dApp.38 275

theFor reasons stated the the trial courtdecision of is affirmed.

Mayfield, JJ.,Robbins and agree.

Eighth1 The Circuit Court of has the testheld that is whether the officerAppeals
long doingcould have made the and that as the“so are morenovalidly stop police

legally objectively resultingso,than are and to [theauthorizedthey or]permitted stop
Cummins, (8th 1990) (quot­arrest States v.is United 920 498 Cir.constitutional.” F.2d

1989)).ing (7thTrigg, 878 F.2d 1037United States v. Cir.
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ELECTRICv. BALDORLAMBERTJohnnie

513868 S.W.2dCA 93-76

ArkansasofCourt of Appeals
IDivision

15, 1993DecemberdeliveredOpinion
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Firm, Walker,Walker Law Eddie H. Jr. J.by: and William
III,Kropp, for appellant.

Shaw, Ledbetter, Arnold,&Hornberger, JamesCogbill by:
II,A. Arnold for appellee.

Robbins,John B. Johnnie wasJudge. Appellant Lambert
awarded and totalpermanent disability againstbenefits appellees
Baldor Electric and the theCompany Second FundInjury by

23,Workers’ Commission on October Rul-Compensation 1992.
ing that did not controvert Mr.appellees Lambert’s entitlement

benefits,to permanent and total thedisability Commission denied
appellant’s forrequest attorney’s fees from Baldor Electric Com-

and the InjurySecond Fund. Mr. Lambert nowpany appeals,
arguing that the erred in refusingCommission to award attor-

addition,ney’s fees. In contends that it aappellant is violation
of due process for the Commission to decide thecases involving
Second FundInjury Trust because the fundAdministrator of the

anis of the Workers’ andemployee CommissionCompensation
because the Commission has a financial stake in the outcome of

thelitigation fund. We find no errorinvolving and affirm.

The facts of the case are not in Mr. Lambert beendispute. had
diagnosed with athetoid cerebral with apalsy severe scoliosis

1981,to work for Baldor Electric inprior beginning 1968. In
Mr. Lambert suffered a to hiscompensable injury right shoulder

1986,and neck. He sustained insubsequent injuries and in 1989
againhe medical andexperienced problems sought temporary

disability medicalbenefits and Baldor con-expenses. Electric
claim, 1990,4,troverted Mr. Lambert’s 1989 but on theJanuary

Administrative Law foundJudge that the 1989 claim ainvolved
result,recurrence of the As acompensable injury. Mr. Lambert

was awarded benefits andtemporary disability fees.attorney’s

work,Mr. Lambert later became unable to and Auguston
8, 1990, 10, 1990,he submitted his On October heresignation.
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informed that he wasappellees totallyand disabledpermanently
and that the Second Injury Fund state itsrequested position

its for theregarding responsibility disability benefits.permanent
19, 1990,On October Lambert submitted a settlement offer of

$60,000 23, 1990,fees. theattorney’s On October Secondplus
$30,000. 30,Fund OnInjury counter-offered to Octoberpay

1990, $50,000.Lambert stated the couldthat case be settled for
On the same aday, Lambert The Secondrequested hearing. Injury
Fund immediately acknowledged and totalpermanent disability.

uncontroverted,the claim theAccepting as Administrative Law
awarded andJudge permanent againsttotal the Sec-disability

ond Fund.Injury

Mr. Lambert’s constitutional argument is that itessentially
is a violation of due for the toCommission decide casesprocess

the Second Fund.involving Injury Trust He claims that he was
denied due himprocess guaranteed the Con-rights by Arkansas
stitution, 2, 8,Article theSection and United States Constitu-
tion, Amendments 5 and 14. he asserts that the Com-Specifically,
mission notis an maker thatdecision in Ark. Codeimpartial

(1987)Ann. 11-9-301 thegives Commission toauthority§ admin-
ister, disburse, and invest funds within the Second TrustInjury

addition,InFund. he thatargues the Commission is prejudiced
fund,Judybecause of theJolley, administrator is an employee

of the Workers’ Compensation Commission.

Ohio,In of argument, Tumeyhis Lambertsupport relies on v.
case,(1927).273 InU.S. 510 that the United States Supreme

Court held that a who amayor received of leviedportion fines
on personsconvicted could not constitutionally over theirpreside
trials. The Court stated that “it certainly violates the Fourteenth
Amendment, and a indefendant a criminal case duedeprives of

law,of to his orprocess to thesubject liberty property judgment
direct, substantial,of a court the whichjudge of has a personal,

interest in apecuniary reaching conclusion him in hisagainst
case.” Id. at 523. also cites WardAppellant Villagev. Mon­of
roeville, (1972),409 U.S. 57 a in whichcase the Court held that
it is a violation of due for a to as aprocess mayor sit whenjudge

fines,a of themajor village income is derived frompart forfei­
tures, costs, case,and Infees. that the tomayor was required
account for andannually village finances the revenue produced

theby court was of suchmayor’s importance that when legisla-
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less,tion threatened its the retained avillage management con­
sultant for advice the The inregarding problem. Turneycourt
stated that the test as to whether due is violated is whetherprocess
the situation is one “which would offer a topossible temptation
the man aaverage as to thejudge forget burden of proof required

defendant,to convict the or which lead him notmight to hold
nice,the balance clear and tme between the state and the accused.”

standard,273 U.S. at 532. Applying this the court in Wardruled
that, due theto mayor’s interest in maintaining financesvillage
and court,the levelhigh of revenue from the themayor’s “pos­
sible to raletemptation” improperly theconstitutionally prevented
mayor from acting as judge. also citesAppellant Berry­Gibson v.
hill, (1973),411 U.S. 564 a incase which a state board com­
posed solely of optometrists was unableconstitutionally to bring
a actiondisciplinary against other dueoptometrists to the pos­
sible pecuniary interest involved in excluding competitors.

on theRelying above authority, Lambert asserts that the
Commission is not whenimpartial onruling cases that involve

Secondpossible FundInjury Heliability. correctly that hestates
is constitutionally entitled to the benefit of an impartial decision

However,maker. we do not that theagree Commission is not
withimpartial regard to Second Injury Fund cases.

look,We to decisions from courts of sister states because
neither we nor our supreme court has had occasion to address

Distrib.,this issue. Ison v. Western Vegetable (Ariz.P.2d59 649
1936), is a case in which a claimant argued that the Arizona
Workmens’ Compensation Act was unconstitutional. The con-
stitutional attack in that case was similar to the one in the case
at bar in that the thatappellant argued the Industrial Commission
was not whenimpartial deciding cases involving compensation
to be out of thepaid state compensation fund. The Arizona
Supreme Court rejected dueappellant’s process argument, stat-

“direct,that theing substantial,Commissioners had no personal,
pecuniary interest” in the outcome of claims. Id. at 656. The
court noted that the state compensation fund was not raised by
taxation citizens inupon general, but rather came from employ-
ers protected theby fund. This is the case with the Arkansas Sec-

addition,ond Fund. InInjury the Arizona Court notedSupreme
that, the Commissioners’ salaries are neither increased nor
decreased by any conclusion reachthey regarding compensation.
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This with to theregardis also true Arkansas Workers’ Compen-
short,In thesation Commission. court held that the Arizona

not even itthough chargedIndustrial Commission was biased was
with the care and of the fund.custody state compensation

later cited theIson was Oklahoma Court inby Supreme Duff
(Okla. 1937).v. 70 80Osage County, P.2d That case involved a

constitutional to the State Industrialchallenge Commission’s
control and themanagement over State Insurance Fund. Fol-

Ison,the in thelowing court held that even thereasoning though
fund,Commission controlled the it was not biased award-against

ing claimants from the fund. The incompensation holding Ison
Comm’n,inagainwas followed Jenners v. Industrial 491 P.2d 31

(Ariz. 1972).App.

In the instant case it clearis that the Arkansas Work­
ers’ Compensation Commissioners no direct benefit in rul­gain
ing wayone or another in Second FundInjury cases. Their deci­
sions cannot alter their norsalary confer other benefitany on

Monroeville,Ward Village supra,themselves. v. stands for theof
that even whenproposition no direct benefit is conferred on a

he bejudge, may ifconstitutionally disqualified tosubjected a
However,“possible to rule in atemptation” biased manner. in

bar,the atcase not canonly Commissioners receive directno
benefit, but there exists no “possible to rule intemptation” an

evident,Mr.unjust fashion. Lambert does argue,not nor itis that
the Commission or its areemployees affected the balanceby of
the Second Fund. Even if theInjury administrator of the Second

funds,FundInjury was somehow harmed aby of itsdepletion the
Commission would still have no incentive to rule to thecontrary

Therefore,law. there is no conflict in the Commission’s handling
of cases the Secondinvolving Fund.Injury

Further evidence of can be inimpartiality seen the numer-
inous cases which the Commission has awarded againstbenefits

Fund,the Second toInjury only be reversed by this court on
fact,In the Commission did not inappeal. hesitate awarding per-

manent and total disability benefits the Secondagainst Injury
fees,in theFund instant case. forExcept his Mr. Lam-attorney’s

bert received all benefits that he sought from the Fund. It clearis
that in thepractice, Commission is not to thepartial Second
Injury Fund.



122

There is a of attendantpresumption constitutionality
enactment,to and all doubts it mustevery legislative concerning

Willis,inbe resolved favor of Holland v. 293constitutionality.
518, (1987).Ark. 793 S.W.2d The a529 statuteparty challenging

the burden it Inhas of unconstitutional. Id. the case atproving
bar Lambert has failed to meet his burden of that hisproving
constitutional to due was violated.right process

Mr. remainingLambert’s is that feesargument attorney’s.
should have been awarded theagainst Second Fund orInjury
Baldor Electric thebecause Second Fund controverted hisInjury

in settlementby engaging negotiations. Arkansas Codeclaim
11-9-715(a)(2)(A) (1987)Annotated states that feesattorney’s§

should be awarded against Injurythe Second Fund if the claim
against it is controverted. It is that the Secondundisputed Injury
Fund acknowledged and totalpermanent disability immediately
after Mr. Lambert hearinga before therequested Commission.
However, he that the admitargues Second Fund’s failureInjury to
to the claim toprior a for therequest hearing amounted to a con-
troversion of the claim. In Lambertsupport, relies on Aluminum

699,v. Henning, (1976).Co. America 260 Ark. 543 S.W.2d 480of
case,In that an employer was deemed to have controverted a

claim even thethough stated that itemployer would not contro-
vert the claim after it was filed with theactually Commission.
The court made this determination based on the fact that the

denied that the claimant’semployer injury was work-related or
until after a claimcompensable was filed. The court based its

on thereasoning legitimate social ofpurposes discouraging oppres-
claims,delay, deterringsive ofarbitrary denials and assuring

claimants of competent representation.

The instant case is distinguishable from Henning. On Sep-
6, 1990,tember the Second FundInjury letteracknowledged by

that Mr. Lambert beto entitled toappeared permanent and total
adisability or reasonable settlement of his claim. FundsSpecial

Administrator asserted that aJudy Jolley settlement might bet-
ter serve Mr. Lambert’s needs due to a possible Social Security
offset. It was Lambert’s whoattorney settlementopened negoti-

$60,000theations monthfollowing by requesting plus attorney’s
$30,000,Thefees. Second FundInjury counter-offered to pay

$50,000.and Lambert then stated he would Afteraccept Lam-
bert a the Secondrequested hearing, FundInjury acknowledged
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that onlyand total Ms. testified thepermanent disability. Jolley
reason this was not earlier is becauseformally acknowledged
settlement were stillnegotiations pending.

It clear the theis from above facts that Second Injury
theFund never intended to ultimate claim as was donedispute

$30,000in Mr.Henning. Lambert contends that the settlement
offer was so low that one should infer that the claim of total dis­

However,controverted. he haveability beingwas would settled
$50,000for and some offset We withquestions agreeexisted.

the Commission’s assertion that such settlement negotiations
be to avoid Whenencouraged litigation.should needless a set­

reached,tlement not Lambert awas The Sec­requested hearing.
FundInjury immediatelyond the claim. We con­acknowledged

thereclude that is substantial evidence to thesupport
thatfindingCommission’s the Second Fund did not con­Injury

trovert claim.Lambert’s

Mr. Lambert that if the SecondAlternatively, argues
fees,Fund is not liable for thenInjury attorney’s Baldor Electric

heldshould be liable for such fees. Baldor Electric had previ­
ously controverted benefits and orderedtemporary was to pay

fees. Lambert now thatattorney’s contends because Baldor Elec­
tric controverted at a suchdisability prior hearing controversion
should extend to any disability benefits awarded at any subsequent
hearing. argumentThis is without merit because Baldor Electric
did not controvert claimLambert’s for benefits. Whilepermanent
Baldor Electric a claim for atdisputed temporary benefits an ear­
lier hearing, to forimpose perpetual attorney’s anyfees subse­

award of benefits at laterquent any would behearing contrary
theto of the statute that for suchpurposes provides attorney’sfees.

5,At the 1991 Baldor Electric didAugust hearing not controvert
Therefore,Lambert’s claim. Baldor Electric not liable foris his

attorney’s fees for the benefits awarded at that hear­recovering
ing.

reasons,theFor above we affirm.

Jennings, C.J., Rogers,and J. agree.
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& Petty,Jones for appellant.

Dixon, P.A., Michael Re and Monte D.Dover & W.by: if
Estes, for appellees.

Mayfield, theMelvin Lee Scallion fromJudge. appeals
toJefferson Court’s dismissal of hisCounty Chancery petition

Whiteaker,the natural born on Jan-be declared father of Hannah
30, 1990. that it was error for the chan-uary Appellant argues

cellor to hold his claim barred the doctrine of resby judicata.
We and and cause.agree therefore reverse remand this

The record that when Hannah conceived andshows was
bom, (nowthe James Whiteaker and Marian Whiteakerappellees,

1991,Scallion), were married. In filedJames Whiteaker a divorce
against Marian Whiteaker and of thecomplaint sought custody

children,two one of whom Hannah. In her answerparties’ was
counterclaim,and Whiteaker twoMrs. stated that the children

were born of the in anmarriage, but amendment to the counter-
claim, she stated that Hannah thewas not child of James Whiteak-

19, 1991,er. In the divorce decree of July the chancellor found
that the two children were born and ofmarriage custodyof the
the children awardedwas to Mr. Whiteaker.

5, 1992, Scallion,On the filedAugust Lee hisappellant,
blood tests topetition seeking establish of Hannah.paternity

Marian Scallion was named a defendant in theAlthough peti-
tion, she waived at the trialappearance court level and has not
filed a inbrief the of this case. In theappeal his petition, appel-
lant stated that he and Marian Whiteaker andhad married that
she had to testify at the divorce that Jamesattempted hearing
Whiteaker was not the father of the child but her testimony was

answer,excluded the chancellor. an amended Mr.by By Whiteak-
er the defense of respleaded judicata.

After of on the ofhearing arguments judi-counsel issue res
cata, the found the inchancellor mother and appellant privity
because of their and he stated that “does notmarriage, appellant

the legalhave to this action because of theright pursue prior
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wife and her former husband con-his presentdecree between
that res barredjudicata appel-He concludedcerning paternity.”

lant’s action.

finala valid andjudicata,Under the doctrine of res
a court ofby competent juris­rendered on the meritsjudgment

the or hisby privies againstdiction bars another action plaintiff
action.on the same claim or cause ofthe defendant or his privies

Seamster, 202, 204,Ark.Human Servs. v. 36Department App.of
298, (1991). collateral estoppelThe doctrine of820 S.W.2d 299

the of issues of law or factrelitigationor issue barspreclusion
the in the first suit. Id. There is nobyactually litigated parties

that, state, the of the childparentsin the courts of thisquestion
the of when the issue ofby judicata pater­are bound doctrine res

in a action between them. Id.nity litigated priorhas been

was aagree partyThe here that notparties appellant
However,to the divorce action. Mr. Whiteaker contends on appeal

hethat was not a to the action becausestranger appearedappellant
father,at the and testified that he was Hannah’s and thathearing

inhis failure to intervene the divorce action his claim.precludes
intervene,We One who does not whether or notdisagree. by

of the and is notright, being by litigation,is not at risk bound
Arkansas, Inc., v. Sher­Cityto res UHSsubject judicata. of of

97,wood, 103, 36, (1988).Ark. 752 S.W.2d 39296

Jack,that v.We also with assertion Jackdisagree appellee’s
(Tex. 1990),Ct. thatargument796 S.W.2d 543 hisApp. supports

case,In inclaim was barred res that asappellant’s by judicata.
bar,the case at a divorce decree named two children of a mar-

the mother’s on for ariage, remarriage petitionedand husband
of of the child. The court found thatfinding paternity younger

for the claim to be barred the mustby judicata, petitionerres
in,have had an to or must have some-opportunity participate

of, the and the that thehow been a divorce factpart proceedings
mother the were than afterand married less six monthspetitioner
her divorce from the father failed to establishpresumed privity

thebetween the mother and the Id. at 547.petitioner. Although
court concluded that the claim was not barred res itby judicata,
held the trial court the claimproperly petitioner’sdismissed

inbecause law did not allow a theperson petitioner’s posi-Texas
tion to rebut the marital presumption.
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thisaddressing pre-we do not find Arkansas casesAlthough
issue, thathave the same theprinciplescise other courts applied

In v.court in similar cases. NostrandfactuallyTexas applied
Olivieri, (Fla. 1983),Ct. the mother427 So.2d 374 Dist. App.

that the childin a maritalacknowledged separation agreement
was born of her and therefore the court found she wasmarriage

that offrom her former courtsestopped denying position. Noting
accord,other states were in the court held that the same princi-

hedid not to the mother’s husband because wasples apply present
not a to the marital or theparty agreement proceed-settlement

Also, in a Ten-ings which dissolved the Id. at 376.prior marriage.
case, Johnson, (Tenn.In re 65 Ct.Adoptionnessee 678 S.W.2dof

1984), the current of the mother toApp. sought adopthusband
the child that the had a child bom of hermother asacknowledged

(whoprior The natural father was not the for-marriage. alleged
husband)mer to the The former husbandagreed adoption. argued

the was barred res The court foundadoption petition by judicata.
that the mother child born ofwas to that the wasestopped deny

however,the former the court found that the current hus-marriage;
band and the natural father thealleged were not toparties prior

and therefore didlitigation not suffer from the same infirmities.
285,Gedeon,Id. at 68. See also Gatt v. 20 Ohio 485App.3d

(1984).N.E.2d 1059

order,In his the inchancellor the case at bar found
that actual is not a to the of resprivity prerequisite application
judicata under lawArkansas and cited Nichols Brothers Invest­

47,Inc.,ments v. Rector-Phillips-Morse, 33 Ark. 801App. S.W.2d
However,(1990),308 in of this that case involvedsupport finding.

a of and infinding agency, the court held that a favorjudgment
alone,of the sued is res in a actionprincipal, judicata subsequent

50,theagainst agent. 33 Ark. at S.W.2d at 310. TheApp. 801
court found that the identified withappellees sufficientlywere
the in the former action to ofplaintiff judi­avail themselves res
cata in the second action. TheId. court and this courtsupreme
have found that identical are not andprecisely requiredparties
a substantial identification is sufficient in where thecases only

of the When incapacity party differs. a to one action hisparty
individual and to a incapacity second action his representative

is, cases,in bothcapacity or his individualasserting protecting
the doctrinerights, Terry Tay-of res him. See v.judicata binds
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lor, 237, 239, 437,293 Ark. (1987);737 S.W.2d 438 Estate of
Jones, 271, 274, 529,Knott v. 14 Ark. App. 687 S.W.2d 531

(1985). We do not find the same substantial identification in the
case at bar.

We agree with appellant’s argument that his petition
was not barred by judicata,res and we therefore reverse and
remand for further proceedings consistent with this opinion.

andReversed remanded.

Jennings, C.J., Robbins, J.,and agree.

Suanne STAABTammy v. Thomas HURSTWesley

CA 93-442 868 S.W.2d 517

Court of ofAppeals Arkansas
En Banc

19,Opinion delivered January 1994
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Firm, Settle,John W.Settle Law by: John W. for appellant.

Austin,Brenda Horn for appellee.

Mauzy Pittman,John Judge. The Suanneappellant, Tammy
Staab, from an herappeals order denying permissionforrequest

Smith, Arkansas, Texas,to move from Fort Wellington,to with
the parties’ fifteen-month-old Thedaughter. appellee, Thomas

Hurst,Wesley the move thatopposed contending he would effec-
tively be denied visitation thebecause of geographical distance.

follow,For the reasons which we reverse and remand pro-for
ceedings consistent with this opinion.

The divorced in Juneparties 1992. was awardedAppellant
custody of their minor daughter subject to visitationappellee’s
every weekend,Wednesday evening, otherevery alternating hol-

and twoidays, weeks in the summer. The decree further provid-
ed that the child was not to be removed thepermanently from
jurisdiction of the court without the court’s permission.

Appellant subsequently filed to havepetitions citedappellee
for forand thecontempt permission to remove child from the
jurisdiction 1992,of the court. At a inhearing held October
appellant testified that seekingshe was topermission move to

Texas,Wellington, so that she attend nursingcould school. Appel-
lant testified that her income consisted of child var-andsupport
ious entitlements that she and the child receive from federal assis-
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tance She that had made limited eco-testifiedprograms. appellee
contributions,nomic in child obligation,was behind his support

and that had her financial needs.she basicdifficulty meeting
nursingtestified that she had to local schoolsAppellant applied

and, criteria,in Fort whileSmith she met admission she was not
selected to be admitted the for the limitedbecause competition
number of so She that she learnedgreat.was statedopenings

Texas,in that be ablethrough Wellington, mightfriends she to
into the there.gain entry nursing testified thatprogram Appellant

she drove the six hours to to schoolWellington, spoke nursing
administrators, took a the nursingfor admission intopre-test pro-

andgram, was told that she did well to admittance.enough gain
that,statedAppellant yearwhile the next academic would not

1993,untilbegin August she had to be for another nec-present
essary examination in and that hadFebruary already1993 she

afound home there and a a aide injob as nurse’s a nearhospital
the nursing school.

didAppellee not seek to of the child. Hegain custody
thatrequested only not be allowed to move with theirappellant

Hedaughter. stated that on his take home of approximatelypay
$170.00 week he would be unable to theper afford six-hour drive
to HeWellington. stated that the hesince divorce had missed

child,one scheduledonly visit with the and that he was sick on
that Heoccasion. stated that he it inthought would not be the par-

daughter’sties’ best interest to be moved some distance from
him and from her and he concern that hegrandparents, expressed

not hermight see for several months at a time. con-Appellee
ceded that he was inbehind his child and thatsupport obligation
he had failed to with the court order that hecomply previous pay
an outstanding medical bill. testified that he aAppellee was

mortician, states,licensed of in over butcapable practicing thirty
was not currently working as a mortician. He testified that he
was for apresently working wood-working admitted-company,
ly making less than half the heincome had made as a mortician.
He testified that he had his last aquit job as mortician some ten
months to theprior October because he wanted a “break.”hearing

field,He hetestified that was actively to return to thatseeking
Houston,was considering both in Little and inpossibilities Rock

Texas, and wouldlikely movinghimself soon be to secure such
employment.



132

inthe the court heldhearing, appelleeAt conclusion ofthe
$700.00 inordered to overpáyof court. wasAppelleecontempt

fees, andattorney’sorderedchild andsupport previouslyback
medical bills. The courtoutstanding$45.00 month towardsper

child,to move to Texas with the stat-denied petitionappellant’s
as follows:ing

that it would be in best interestbaby’sI can’t see thisjust
a old to be removed from this areayearis a little overwho

where, the ofwhere her father because of distance approx-
[sic], . . would make it forimpractical500 milesimately

Also,visitation therights.him to be able to exercise his
had a close with bothvery relationship grand-child has

reduce if not elim-virtuallyand it would greatlyparents,
the contact with the I think that isgrandparents.inate

to the child’s I think there aredevelopment.important
educational available in imme-numerous thisopportunities
that the can I herdiate area mother pursue. appreciate

and a in butget degree something,desires to better herself
I think there are numerous avenues that can be explored.
Whether or not can into a inget nursing programshe this
area, I may maythat don’t know. It be that she need to re-
evaluate what she wants to do there. The father has been

in I think thediligent exercising testimonyhis visitation.
was he has missed one visit and that was because heonly
was sick. The Court finds that the mother has no family
members in the Texas area. Anotherliving Wellington,

that the Court the thatthing schoolingconcerns is she is
to enter into out there is not even scheduled towanting

until of 1993.Auguststart

denial of herfrom thisAppellant appeals petition.

The first issue that we must consider in this case is
the to be a trial court inbystandard whenapplied determining
a relocate themay jurisdictioncustodial outside of theparent
court. there can be no formula that willObviously, precise resolve

now,each Until while concern theexpressingcase. for non-cus­
visitation,todial of our haverights courts said little moreparent’s

than that “the of a childhaving custody is enti­parent ordinarily
tled to move to another state and to take the child to the new

Ward, 767, 768,v. Ark.Isingdomicile.” 231 332 S.W.2d 495
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219, 220,Seamans, S.W.2d 541Ark. 639(1960); v. 6 App.Gooch
thethe(1982). achievingwe with chancellor thatagreeWhile
inobjectivetheof child” remains ultimate“best interests the

matters, we believe thatand relatedresolving custodyall child
to addressand instructivethe standard must be more specific

notewe think it toimportantrelocation Indisputes. particular,
in of a relo-a best interests the contextdeterminingthat child’s

that are not nec-of issuescation considerationrequiresdispute
more visitationordinaryoressarily custodythe same as in cases

cases.

determination,a. and an initial custodyAfter divorce
be made in athe determination of a child’s best interests cannot

vacuum, that the interests of the custodial parentbut requires
144D’Onofrio,In v. N.J.also be taken into account. D’Onofrio

352,200, 27, 365 A.2d365 144 N.J.Super. Super.A.2d aff’d
1976), leadingDiv. the case on custodial par­716 (App. perhaps

ent and we find the court discussedrelocation which persuasive,
this issue as follows:

children, divorce or belongThe after the parents’ separation,
thetheyto a different unit than did whenfamily parents
onlynew unit of thetogether. familylived The consists

and whatparent, advantageouschildren and the custodial is
whole,to to its individual-that unit as a each of members

andand to the relate to each other functionly theyway
Itis in the best interest of the children.obviouslytogether

is the is for that unit that thefamilyin context of what best
changesnature terms of visitation and in vis-precise and

the must considered.byitation noncustodial beparent

Antonacci,D’Onofrio, v.365 A.2d at 29-30. See also Antonacci
881, (in(1954)222 theArk. 263 S.W.2d 484 custo-approving

California, thedial move from toparent’s supremeArkansas
to live in Cal-court thatspecifically “prefer[ed]”considered she

there). in care-ifornia and was The court was“happy” D’Onofrio
ful not to the interest the child with the best inter-best ofequate

therecognizedest of the custodial The courtparent. specifically
withof and amaintaining relationshipimportance developing

the visitation:the non-custodial and ofparent importance

the and that of thefamilyWhere the residence of new unit
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close, vari-non-custodial are someparent geographically
of viewedation visitation on a basis isweekly traditionally

with rela-being maintaining parentalas most consistent the
here,where,and that has beentionship, as the visitation

bya should loathe to interfere with per-court be itpattern,
of the children for ormitting removal frivolous unpersua-

.[Nevertheless,]sive . . courtor reasons. theinadequate
should not that the of the move be sac-advantagesinsist

andrificed the for a better and moreopportunity comfort-
lifestyleable for the children be for-parent] and[custodial

feited to maintain thesolely weekly byvisitation
parent] where reasonable alternative visi-[non-custodial

istation available and where the of movetheadvantages
are substantial.

D’Onofrio, 365 A.2d at 30.

also to articulate a frameworkattemptedD’Onofrio
which be inby guidedcourts should deciding disputes.relocation

that,It where theprovides custodial seeks move theparent to with
children to a soparties’ place distant as to rendergeographically

weekly visitation orimpossible impractical, and where the non­
move,custodial to theparent objects the custodial shouldparent

have the burden of first that realdemonstrating advantagesome
will result the familyto new unit from the fur­move. D’Onofrio

that,ther provides where the custodial meets this thresh­parent
burden,old the court should then consider a number of infactors

order to theaccommodate allcompelling interests of the family
(1)members. These factors should include: the advan­prospective

oftages the move in terms of its forlikely capacity improving
generalthe lifeof for both thequality custodial and the chil­parent

dren; (2) the ofintegrity the motives the inof custodial parent
seeking the move in order to determine whether the removal is

the toinspired primarily by desire defeat or frustrate visitation
(3)theby non-custodial whetherparent; the custodial is like­parent

orders;to withly comply (4)substitute visitation the ofintegrity
removal;the non-custodial inparent’s motives the andresisting

whether,(5) allowed,if removal is there will be a realistic opportu­
for visitation in lieu of thenity whichweekly pattern pro­can

vide an basis for andadequate thepreserving fostering parent
with the non-custodialrelationship CooperSee also v.parent.

42,Cooper, (1984).N.J. 49199 A.2d 606
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in arethe criteriaWe conclude that adopted D’Onofrio
conclude, the chancellor’s rul-from review ofWe also oursound.1

of best interestsmade determination the child’sthat he hising,
well-beingthe interests andconsideration ofwithout appropriate

that no considera-It would alsoparent. appearof the custodial
existingto theto of alternativespossibilitytion was thegiven

visitation schedule.

andde novo on appeal,cases are reviewedChancery
ren­here have beenwe render the decree that shouldordinarily

however,not as this courtdered below. The rule is imperative,
case inanythe in of to remandjustice,has furtherancepower,

the of addi­takingfurther evenincludingforequity proceedings,
Green, 556,v. Ark. 587 S.W.2dFergusontional evidence. 266

247,(1979); v. 34 Ark. 808Bradford, App.18 see Bradford
Here, which the chancellor(1991). theorythe onS.W.2d 794

erroneous, take intoand did notdecided the case was somewhat
the Becauseadopt today.account of weguidelinesseveral aspects

child,minor it is one of that class ofthe case involves a also
and ofability,cases in which the superior position, opportunity
its greatest weight.chancellor to the carriesthe observe parties

Calhoun, 270, (1981).v. 3 625 S.W.2d545See Calhoun Ark. App.
circumstances, we think the case should beUnder these that

toremanded for the to have the decideopportunitychancellor
in with in this opin­the issues accordance the standards set forth

we no the deter­ion. We that as toemphasize express opinion
recognizemination that made the chancellor. We thatshould be by

changedthe have in the fourteen monthsparties’ circumstances

See, e.g., v.also Bachman Bach­1 Several of our sister states follow D’Onofrio.
man, Matilla,(Fla. 1989);539 1182 4th Dist. Matilla v. 474 So.2d 306So.2d Ct. App.

Frondistou-Yannas,(Fla. 1985); 704,3rd Dist. Ct. Yannas v. 395 Mass. 481App.
Hale, (1981);(1985); 12 812, 429N.E.2d 1153 v. Mass. N.E.2d 340 Ander­Hale App.

Anderson, (1988);305,v. N.W.2d Bielawski v. Bielaws­son 170 Mich. 427 627App.
Schwartz,ki, (1984); Nev.587, 378,N.W.2d v. 107137 Mich 358 383 SchwartzApp.

Barker,(1991); 418 S.E.2d71,812 P.2d 1268 v. 107 N.C. 675App.Ramirez-Barker
Fortin,(1992); (S.D. 1993); Taylor Taylor,v.v. N.W.2d 849 S.W.2dFortin 500 229

Schenck, Love,1992);(Tenn. 1993); (Vt. Love v. 851 P.2d319 Lane v. 614 A.2d 786
(Wyo. 1993). recognize that chil­We that New a statute that1283 hasJersey provides

jurisdictiondren removed the without the consent of the non-custodi­cannot be from
good shown,al the shall otherwise order.” N.J.S.A.court,“unless causeparent upon

inAlthough statute, we the outlinedhas no such think that factors9:2-2. Arkansas
Seea of the issue of relocation.should to chancellor’s considerationapplyD’Onofrio

Bachman, 1989).(Fla1182 4thBachman v. 539 So.2d Dist. Ct. App.
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Therefore,since the original furtherhearing. proceedings on
remand includeshould additionalhearing evidencepertinent that

42,the may offer. See v.parties Cooper Cooper, 99 N.J. 491
(1984); Hale, 812,A.2d 606 Hale v. 12 Mass. App. 429 N.E.2d

(1981).340

Reversed and remanded.

Rogers, J., concurs.

Cooper, J., dissents.

Mayfield, J., not participating.

Rogers, J., Iconcurring. with and inagree join the rever-
sal of the chancery court’s Thedecision. dissent glosses over the
facts that the noncustodial parent his didquit job, not pay sup-

at andport times that the custodial desireparent’s to enter nurs-
ing school had been long standing and was herinterrupted by

Thepregnancy. training was of aonly year’s duration and was
an honest for this womanattempt to inplace herself a position
where she could more ably herself and hersupport child. Addi-

the childtionally, flexible,was not of school and moreage longer
time vC^ithperiods each parent could the sameaccomplish ends
as theprohibiting mother from leaving the jurisdiction. She was
faced with a true dilemma and like the biblical mother sacrificed
herself for her child.

Cooper, J., Idissenting. dissent from the prevailing opin-
ion of this Court because I do not believe the case should be
reversed and remanded. Although we review chancery cases de
novo, we do not reverse the chancellor’s decision unless it is

theclearly against preponderance of the evidence. Kerby v. Kerby,
260,31 Ark. (1990). Here,App. 792 S.W.2d 364 the chancellor

found that it was not in the best interest of the child to be moved
Texas,to and the prevailing does not findopinion that this con-

clusion is clearly erroneous or against preponderance of thethe.
evidence.

The majority’s opinion theadopts criteria set out in
200,v. D’Onofrio, 27,144 N.J. 365 A.2dSuper.D’Onofrio aff’d

352,144 N.J. 365Super. 1976),A. 2d 716 Div.(App. guide-as
lines to be However,used in custodial relocation cases.parent I
believe that this notis necessary since our standard of review is
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are wards of theinterest the child. Minorsthe best ofultimately
court, to make allit of courtsdutyand is the thesechancery

Reiss,v.their Clarkrights.which will safeguardorders properly
150, (1992). The concernprime831 S.W.2d 62238 Ark. App.

child, and theis interest of theand factor the bestcontrolling
circum-in will look into the peculiarits sound discretioncourt

the childof and the welfare of appearseach case act asstances
the did below.that what chancellorId. I believe this isrequire.to

custodial parentsCourt has allowedSupremeourAlthough
states, in the ear-to the decisionsremove their children otherto

financial, orliving,ofupon improvementlier cases were based
to exer-parentor the of the noncustodialabilityother conditions

Ward, 767,v. 332 S.W.2d 495Ising 231 Ark.cise visitation. See
881,Antonacci, Ark. S.W.2d(1960); v. 222 263 484Antonacci

Seamans, 219,(1954). In Ark. 639 S.W.2d 541App.v. 6Gooch
which are(1982), we the visitation difficulties“[e]xceptsaid for

Oklahoma, in thewe find recordby nothingcreated the move to
of the.removingwhich the trial court’s denialsupports appellant’s

However, in thechildren from this is not the situationthe state.”
theat bar. his on child’scase The chancellor based decision

makethe to Texas which wouldage, Wellington,distanceyoung
therights,the father to exercise his visitationit forimpractical

ofto the loss contactchild’s close herrelationship grandparents,
Texas, thefamilyher and lack thereof in father’swith extended

fact that therights,of his and thediligent exercise visitation
1993,to start ofnursing Augustschool was not scheduled until

Also, themonths the it should be noted thathearing.ten after
forto take an entrance examination scheduledhad yetappellant

Texas,1993, inwhile she had securedFebruary employmentand
her be the same ashourly wagethe record reveals that would

at a in which she voluntar-that which she earned Arkansasjob
Therefore, evenleft in the would notOctober 1992.ily appellant

themeet the burden in custodialrequiringthreshold D’Onofrio
from theresultingto some real advantagedemonstrateparent

remand,in therebyI case to warrantnothingmove. find this
Furthermore,the thethe another bite atallowing appellant apple.

to innursing beginmoot since school wasmay now be theissue
August 1993.

record, eventhe de novo on the andI would review case
in I would affirm.D’Onofrio,the suggestedstandardsapplying
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v. STATECharles ROBIN of Arkansas

CA CR 92-733 870 S.W.2d 395

Court of of ArkansasAppeals
En Banc

26,delivered 1994Opinion January

Bennett,James B. for appellant.

No response.

Per Curiam. isRehearing denied.

J.,Mayfield, concurs.

Mayfield,Melvin TheJudge, concurring. ofmajority this
court has denied thetoday forappellant’s inpetition rehearing
the above concurcase. I for reasons willwhich be discussed.

In an 29,unpublished opinion handed down on September
1993, a three-judge division of this court affirmed the appellant’s

intoxicated, offense,drivingconvictions for while second and dri-
on aving driver’s license.suspended opinionThe states:

Appellant argues that the trial court erred in finding
5-65-202(a)(l)Ark. Code Ann. 1991)(Supp.§ applicable,

further,and he contends that the ofresults the breathalyz-
er should beenhave because officersuppressed James How-
ell had no reasonable cause to administer a breathalyzer
test.

This statedopinioncourt’s then that wasit not necessary to
thedecide first ofargument the appellant because:

The evidence here demonstrates reasonable cause for
the officer to have administered a breathalyzer test under

5-65-203; therefore,Ark. Code Ann. we the§ hold trial
court did not err in theallowing introduction theof test
results.

result,I think the of courtthis reached theopinion right but
its I notereasoning wrong.was first that the incident risegiving
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(Supp.Ann. 5-65-203in 1992. Ark. Code §to case occurredthis
time, to direct1991), officerat that authorized a policein effect

of a per-contentbe made to determine the alcoholicthat tests
of the 1987the ActsThe book officialcontainingson’s blood.

that 75 1987 contained provi-shows Act ofAssemblyGeneral
divided into twoAnnotatedthe 1987 Arkansas Codesions that

Ann. 5-65-202 andOne Ark. Code §different sections. section is
is Ark. CodeThe other sectiondeals with Consent.”“Implied

This back-Ann. and deals with “Administration.”5-65-203§
5-clear the in Ark. Code Ann. §it thatground provisionmakes

alco-to administer blood65-203 that authorizes a officerpolice
to the personif the has cause believehol tests officer “reasonable

vehi-control of a motorto or in actual physicalhave been operating
which alsocame from Act 75 ofcle while intoxicated” 1987

whichthe Ark. Code Ann. 5-65-202 language providesincluded §
vehicle or is in actualthat who a motor“any person operates

in be deemedof a motor vehicle this state shallcontrolphysical
5-65-203,consent, subject provisionsthe toto have togiven of§

breath,blood,test, ...”her or urine.a chemical or tests of his or
Thus, is authorized toin the officer who(Emphasis original).the

the “reasonable cause”be administered must havedirect that tests
5-65-203, be haveto in but the to tested mustpersonreferred §

or by impliedthat actual consenttesting, byconsent to eithergiven
inconsent as set out 5-65-202.§

5-65-out in Ark. Code Ann.There are three conditions set §
1991). con-202(a) evidence in the case underUnder the(Supp.

foundthe condition that the trial courtonly applicablesideration
—ifwas the first It will consentgive impliedone.

(1) arisingoffense outanyThe driver is arrested for
have committed while thealleged personof acts to been

whiledrivingwas intoxicated[.]

hethat thestopped appel-In this case a officer testifiedpolice
and, thelant he had no tail when officerlights approachedbecause

car, onthe officer alcohol” appellant’sthe “smelledappellant’s
therefore,breath; a breathalyzerthe fieldgave appellantofficer

test, he took tofailed. The officer said appellantwhich appellant
DWI;he under arrest forthe told wasdepartment; appellantpolice

test, whichbreathalyzerto to aand then caused submitappellant
0.11%.registered
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aThe filed motion to the result of the testsuppressappellant
that under Ark. Code Ann. 5-65-202 and -203alleging (Supp.§§

1991) there no cause to administer Thewas reasonable the test.
decided the thatagainst findingcourt on theappellant appellant

had consent for the test under thegiven ofimplied provisions
5-65-202(a)(l) 1991).Ark. Code Ann. (Supp.§

stated,As I have I think the of the court ofopinion appeals
result,which affirmed the trial court reached the butright it should

not have been based the that thefinding officer had rea-upon
cause to the therequiresonable to takeappellant breathalyzer

test. That is because the officer’s reasonable belief did not come
(thereinto gaveunless the consent isplay appellant implied no

consent)gavecontention that he theactual for test under 5-65-§
1991). It202 true that the(Supp. is United States CourtSupreme

California, (1966),held in Schmerber v. 384 U.S. 757 that a state
could force a defendant to submit to a blood alcohol test without

the defendant’sviolating right againstFifth.Amendment self-
That, however,incrimination. not thedoes solve herequestion

because it mayis also true that a state evidence obtainedsuppress
without withcompliance thoughits law even it was obtained with-
out theviolating United States Constitution. In Cooper v. Cali-

58, (1967),fornia, 386 U.S. 62 the Court said: “Our holding, of
course, not affect the todoes State’s power higher stan-impose
dards on andsearches seizures than therequired by Federal Con-
stitution if it chooses to do so.” In Whitebread and Slobogin,

(3d 1993),Criminal Procedure 34.05 at 962 ed. it is noted that§
“as the U.S. Court has onSupreme retrenched Warren Court prece-
dent, many state courts have federal law inrepudiated favor of more

LaFave,rules basedprotective on state constitutions.” And 1in
1.5(a) (2d 1987),andSearch at 100 ed. it is§ observedSeizures

“Justthat as federal courts may evi-suppress improperly obtained
dence other thanupon groundsconstitutional in federal prosecu-
tions, maystate courts likewise require merelysuppression because
the search or seizure failed to with state law.”comply

That Arkansas tois willing impose higher standards than
the federal orrequired by constitution courts is demonstrated by

Anderson, 58,v. (1985),State 286 Ark. 688 S.W.2d 947 where
the court did not the faith theapply good to exclu-exception

rule enunciatedsionary by the United States Supreme Court in
(1984),Massachusetts Sheppard,v. 468 981 and UnitedU.S.
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Leon, the Arkansas(1984), appliedv. butStates 468 U.S. 897
should bethe evidenceand held thatRules of Criminal Procedure

451,State, S.W.2dArk. 701v. 287See also Robertssuppressed.
becauseDWI conviction(1985), the affirmed a112 where court

a car whilecontrol ofin actual physicalthe was foundappellant
intoxicated, take a bloodtorefusingwas but conviction forhe his

consent,nothere was impliedalcohol was reversed becausetest
state, the test.the law this to takestatutoryunder of

whichThus, ofI think the of the court appeals,opinion
case, was theuponbasedaffirmed the trial court in the instant

the that appel-have affirmed for reasonwrong We shouldreason.
Ark.test underbreathalyzerlant for thegave consentimplied

(1987).Code Ann. 5-65-202§

State, 69,in 837 S.W.2dApp.In Huitt v. 39 Ark.my dissent
With-(1992), view the law on this point.482 I discussed ofmy

full, out thatin simply pointout that I wouldrepeating discussion
not amend-Assembly byview that the Arkansas Generalmy was

(1987) in either ofwhat Ark. Ann. 5-65-202ing became Code §
after of decisionappeal’sthe two that occurred the courtsessions
121,736State, (1987), strong-22 18in Gober v. Ark. S.W.2dApp.

in with the intentindicated that the decision was accordly Gober
the legislature.of

that couldheld that the in 5-65-202onlyGober condition §
the firsthave consent in that case was con-grantworked to implied

forif a was arrested anydition which consent drivergranted
whileoffense out of to have been committedallegedactsarising

or while a blood alcohol con-driving havingwhile intoxicated
view, in dissentmy mytent of or more. It is as explained0.10%

Huitt, the acts whilein that unless driver is “arrested” for committed
fact,is, intoxicated, not met. Inhe or she in the condition isso

condition,words, impliedunder a driver does not giveother this
he or she is arrest-consent for a blood alcohol test becausesimply

that the driver wasallegesed a law enforcement officer whoby
I said infor an act committed while intoxicated. alsoarrested

that the had to be of DWIHuitt I did not think that driver convicted
met, be estab-thoughtfor the condition to be but I it mustfirst
fact,was, in while intoxicated.drivinglished that the driver

case, tomoved before trial sup-In the the appellantpresent



142

test,the and the trial deniedbreathalyzerthe results of courtpress
that the trial itsAlthough finding uponmotion. court said was based

under the first condition of Codeconsent as Ark.implied provided
5-65-201(a) 1991), aAnn. the trial court did not make(Supp.§

motion, dri-at the time it ruled on the thatfinding, appellant was
however,affirm, rulingwhile We if theving intoxicated. court’s

v.wrong. Higginbottomwas correct even if its reason was See
558, Therefore,(1993).Waugh, 313 Ark. 856 S.W.2d 7 I concur

in the decision of the court of in theappeals denying appellant’s
forpetition rehearing.

We result our alsoright althoughreached the wasopinion
that,based on the reason. I think should have inwrong we said

whether the trial court erred in thedetermining denying motion
to whether forsuppress, the issue is the was arrestedappellant
any whileoffense committed while intoxicated. In review-driving

the trial aning court’s decision on a motion to wesuppress make
independent determination based on the of thetotality circumstanc-
es and if the trial rulingreverse court’s wasonly clearly against

State, 380,the of the v.preponderance evidence. 308 Ark.Magar
382, 221, (1992). Thus,826 222 weS.W.2d should have thatsaid
viewed in that there was evidence at the thelight, onhearing
motion to to findinga that the wassuppress support appellant

was, fact,arrested for an offense committed he in drivingwhile
while intoxicated.

The for which the dri-offense was arrestedappellant was
ving while Heintoxicated. could have been arrested for that offense

However,regardless of Code Ann.Ark. 5-65-202. he could not§
have been to take the ifrequired test he had notbreathalyzer given

Ark.implied consent under Code Ann. 5-65-202. That theis§
view of the Ilaw that stated in inmy dissent Huitt. See 39 Ark.

at 75-76 837App. and S.W.2d at 486. And it is thatinteresting
Act 132 of now changed1993 has the law so that Ark. Code Ann.

5-65-202(a)(3) 1993) now that(Supp.§ whoprovides any person
aoperates motor vehicle in is deemedArkansas to have given

consent for a alcoholblood test if at the time the arrest-person is
ed for driving while intoxicated the hasofficer reasonable cause
to believe that the was while intoxicated.person driving

result,Because in Iopinionour this case reached the right
concur in the fordenying petition rehearing.
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Arkansas v.of EasternBANKFIRST NATIONAL
AUTHORITY,FINANCEDEVELOPMENTARKANSAS

Mortgage Company,CommercialFirst
Assurance, Inc.and Verex

S.W.2d 400870CA 92-1249

Court of ArkansasAppealsof
IDivision

2, 1994FebruarydeliveredOpinion
2,denied March[Rehearing 1994.]
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Butler, Hicky & Long, for appellant.

Keller,HenryDonald H. and Jana Kim for appellees.

Jennings,John E. Chief TheJudge. Arkansas Development
AuthorityFinance is an independent of Stateinstrumentality the

of Arkansas created to inassist the offinancing residential hous-
Arkansas,Theing. National Bankappellant, First of Eastern

with the Financequalified to in theAuthority Arkansasparticipate
1983 Series D Bond Program. First Commercial Com-Mortgage

is an Arkansaspany which services for thecorporation loans
Assurance,Finance VerexAuthority. Inc. a loanis mortgage

insurer.

1984,In Mr. andearly Mrs. Randall Horner to Firstapplied
National for a loan to abuy City.home in Forrest In connection
with the loan First National tosubmitted documents Verex indicat-
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$68,000.00; thathouse wasthe for thepurchase pricethating
$64,600.00, of the purchase price;for or 95%the loan was to be

Includ-a 5%making payment.the were downand that Horners
byletter” signedin the was a “gift purportedlyed documents

$7,500.00himgivemother that she wouldstatingRandall Horner’s
theVerex approveddown and costs.closingfor the payment

insurance,loanissuing mortgagefor the ofpurposeapplication
theonmortgageloan and took aand First National theapproved

time, made an additionalAt First Nationalthe sameproperty.
$7,500.00 Horners, monthlythirty-sixthe inloan of to payable

theonmortgage property.installments and secured a secondby
Maythat same day,were recorded. OnmortgagesBoth promptly

1984, $64,600.0014, note and mort-theNational assignedFirst
trans-AuthorityThe Finance laterto the Financegage Authority.

servicing.ferred the First Commercial forloan to

1987, $7,500.00 in full.the the noteIn HomersFebruary paid
the note. Com-In late 1987 the Horners defaulted on Firstlarger

mercial, fore-on of the Finance filed suit forAuthority,behalf
theAuthority boughtand aclosure obtained decree. The Finance

$69,738.00, theat the full of judgmentsale for amountproperty
costs,interest, Finance Author-and Theincluding attorneys fees.

$35,000.00.the approximatelysold fority subsequently property

1988,In a claim of loss withAugust First Commercial filed
1989,under In Verexmortgage MayVerex the insurance policy.

denied the based on which showed thatinvestigation,claim its
been that Horners’ down“gift pay-the letter” had and theforged

$7,500.00had been loan frombyment financed theapparently
First National.

1990, Finance AuthorityIn First and theMay Commercial
and All motions for sum-sued First National Verex. filedparties

againstThe chancellor dismissed the asmary judgment. complaint
Verex, againstbut the Firstgranted plaintiffs’ summary judgment

$64,000.00 andin the of with interesttogetherNational amount
attorney’s fees.

on Part of theOne issue raised reversal.appeal requires
and Finance isAuthoritybetween First National theagreement

in the Mortgagecontained a document known as Conventional
The guide provided:Lender’s Guide. lender’s
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Lender,Mortgage itsby entering into a Mortgage[T]he
Loan Purchase Agreement, hereby anywaives claim or
defense of any statute of limitations which other-might
wise be inraised defense to any repurchase obligation of
the Lender orMortgage claim of thedamage Agency
related thereto.

The chancellor held in the order granting summary
judgment that First National waivedthereby the statute of lim­

aitations as defense. The issueprecise is whether an agree­
time,ment to waive the statute of limitations allfor made at the

contract,of theinception is void because it violates public pol­
We holdicy. that such an agreement is void and unenforceable.

The question to beappears one of first inimpression this
state. Professor Arthur Corbin states that an express agreement,

contract,made at the time of the original never to theplead
defense,statute of limitations as a is generally regarded as

against public Corbin,and void'policy 6A Arthur L. Corbin
1515,on (1962).Contracts at 729 See§ also 1A Corbin on

218; Williston,Contracts 1 Samuel§ Treatise on the Law of
(Walter ed.,Contracts 183 1957).H. Jaeger§ 3d ed. As the

court insaid John J. York,Kassner & CityCo. v. New 46of
544, 785,N.Y.2d 415 N.Y.S.2d (1979):389 N.E.2d 99

Although the Statute of Limitations is generally viewed
as a personal defense “to afford protection to defendants

claims”,against defending stale it also aexpresses soci-
etal interest or public policy “of giving torepose human
affairs”. Because of the combined private and public inter-

involved,ests individual are notparties freeentirely to
waive ... the statutory defense.

789,415 N.Y.S.2d at (citations389 N.E.2d at 103 omitted). See
Corbin, Williston,also supra; Hirtler,supra; Hirtler v. 566

(Utah 1977); French,P.2d 1231 Crane v. (1860).38 Miss. 503

Other decisions thesupporting rule include Titus v. Wells
Co.,BankFargo & Union (5thTrust 134 1943);F.2d 223 Cir.

Munter v. Lankford, (D.C.127 1955),630F.Supp. aff’d 232
(1956); Ross,F.2d 373 249,v.Ross 96 Ariz. 393 P.2d 933

(1964); Christian,Squyres v. (Tex.253 S.W.2d 470 Civ. App.
1952); McDonald,Simpson 444,v. 142 Tex. 179 S.W.2d 239
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322 Mass.(1944); Flaiger,Investment Co. v.National Bond &
v.431, (1948); Bank La JuntaFirst National77 N.E.2d 772 of

Mock, 517, 1(1921); Landry,v. Rob.SegondP. 27270 Colo. 203
Morrison, (1828)351(La. 1842). Bell v. 26 U.S.335 See also

820,171 Neb.J.); Ryan,Tire & v.Dunlop Corp.Rubber(Story,
v.(1961); & Feed Co.Kentucky River Coal108 N.W.2d 84

261, (1937); v.Kellogg418McConkey, 271 111 S.W.2dKy.
Dickinson, 432, (1888); Tay­v.223 Moore147 Mass. 18 N.E.
lor, (1897).2 Tenn. Ch. 556App.

v. Hudsoncontrary: SimpsonThere are decisions to the
Bank, 353, (1948);141 57 A.2d 473County National N.J. Eq.
Frees, 534, (1925) (super-De Cal. 238 P. 714Brownrigg v. 196

Superiorin & Co. v.seded statute as stated Carlton Brownby
Court, 35, (1989)); Parchen3d 258 Cal. 118210 Cal. App. Rptr.

Chessman, 326, (1914); Co.v. Mont. 142 P. 631 State Trust49
Sheldon, 259, (1896). Professor Corbinv. 68 Vt. 35 A. 177

and wedisregarded,that these cases should now besuggests
theWe that it was error fordo not find them holdpersuasive.

limitations had been waived.chancellor to rule that the statute of

alternative,contends, in theThe Finance Authority
a result of fraudu­that the statute of limitations was tolled as

See, e.g., Dupreelent concealment on the of First National.part
Bank, 188, (1989). But856Cityv. Twin 300 Ark. 111 S.W.2d

and thethe did decide the on this basischancellor not case
theto us to decidesufficientlyrecord is not developed permit

be remand­de novo on Therefore the case mustappeal.issue
ed.

notcontends that venue was prop­First National also
venue for aer in The is thatCounty. argument properPulaski

12 U.S.C.bysuit a national association is setagainst banking
into the coun­subject only94 and that First National was suit§

located, Francis County,in which it is in this case St.ty
however, agreed,It is that First NationalArkansas. undisputed,

into suitsubjectunder the terms of the lender’s to beguide,
244Dunlap,v.ThompsonPulaski Venue be waived.County. may

178, (1968). here.424 That what occurredArk. S.W.2d 360 is

lacked sub-next that the courtargues chanceryAppellant
We disagree.matterject jurisdiction.
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State, 144,In v. 22 Ark.Banning 737 S.W.2dApp.
(1987), the of subject juris­167 we discussed nature matter

diction:

rule universalThe of almost is that thereapplication
is a between want of jurisdiction adjudi-distinction to

acate a matter and determination of whether juris-the
shoulddiction be exercised. Jurisdiction of the subject

matter apower lawfullyis conferred on court to adjudge
the inconcerning generalmatters question controversy.

It is to on the ofgeneralact cause actionpower alleged
and to determine whether the particular facts call for the

ofexercise that matterpower. Subject jurisdiction does
not on a correct exercise of that independ power any

theparti-cular case. If court errs in its ordecision pro-
irregularly assignedceeds within its the rem-jurisdiction,

edy is or direct action inby appeal the court. If iterring
thewas within court’s jurisdiction to act theupon subject

matter, isthat action until reversedbinding or set aside.

In the case at bar the “subject matter” of the litiga-
tion is a thecontract between Firstparties. argumentNational’s
is based on its contention that the merelyaction is one for dam­

andages therefore an atadequate remedy exists law.

It is from ofapparent decisions the Arkansas
that anCourt the existence ofSupreme remedy at lawadequate

does not the ofchancery courtdeprive subject matter jurisdic­
143,In v.tion. Towell Ark.Shepherd, 286 689 S.W.2d 564

(1985), said,the court.supreme a suit is improperly“[W]hen
dismissed,inbrought it notequity should be but should be

to the law and iftransferred court ... no motion to transfer is
made, waived,the objection is deemed thereunless is total lack
of suchjurisdiction, as a criminal case or of a will.”probate 286

145, Franklin, 999,atArk. v.citing 258 Ark. 531 S.W.2dStolz
(1975). said,1 In the court “In the absence of such aStolz

transfer], discretion,motion the court inchancery itsmay,[to
the ontransfer case its own motion or proceed to trial on the

Aviation, Inc., 3,Priddy Mayermerits.” In v. 260 Ark. 537
(1976),S.W.2d 370 the court said to lack ofplead“[F]ailure

jurisdiction in because of anequity at lawadequate remedy
waives this to onobjection jurisdiction And in Reidappeal.” v.
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261, (1960), the court said648337 S.W.2d232 Ark.Karoley,
is theto equity jurisdictionan objectionthat when the basis of

law, ofmethodat the “properremedyof an adequateexistence
demurrer.”byand notto transfer... is a motionbyprocedure

waived.definition, cannot bejurisdictionmattersubjectBy
569,Ark. 535259Bank Springdale,v. First StateHilburn of

Gillam, 30 Ark.v.(1976); Puddyre Estate810 InS.W.2d of
the deci-238, (1990). underclearly254 But785 S.W.2dApp.

exer-to theobjectionCourt anof the Arkansas Supremesions
of anof the existenceon the basisof equity jurisdictioncise

bar,at noIn the caselaw can be waived.atadequate remedy
thisAccordingly,was filed.to transfer to law courtmotion
143,Ark.v. 286Shepherd,See Towellwas waived.objection

(1985).S.W.2d 564689

arebut thoseother issues issuesraises severalAppellant
of the statuteon the questioneither moot in of our decisionlight

the con-merit. We do withagreeare withoutof limitations or
to this appeal.”it “not a proper partytention of Verex that is

821,Co., 664254 Ark. 497 S.W.2dBuck v. MonsantoSee
(1973).

stated, from isthe judgment appealedFor the reasons
remanded for further proceedings.reversed and the case is

Reversed and Remanded.

J.,Robbins, J., Mayfield, concurs.agrees;

Mayfield, I concur in the resultconcurring.Melvin Judge,
Chief in thisby Judge Jenningsreached the writtenby opinion

However, I would sub-andunderstanding explanationcase. for
last, one-sentence para-the for thefollowing languagestitute

in Judge Jennings’ opinion:graph

found “there existsIn the trial court’ssummary, judgment
and sum-grantedfact in this case”no issue of materialgenuine

FinanceDevelopmentin favor of Arkansasmary judgment
and VerexMortgage Company,First CommercialAuthority,

Assurance, filed was FirstbyInc. The notice ofonly appeal
in ofthe favorjudgmentBank of Arkansas. We affirmNational

Devel-the in favor of ArkansasjudgmentVerex. We reverse
MortgageCommercialFinance and FirstAuthorityopment
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of the trial court’sCompany holdingbecause that First Nation-
al Bank waived or defense it have hadany objection may based

anyon statute of limitation that Wemight otherwise holdapply.
against First National on its that venue wasarguments improp-

court, case,chanceryer and that the which tried this lacked
matter We remand on allsubject jurisdiction. other issues.

Affirmed in and reversed and remanded inpart, part;

SERVICES,A & C INC. v. Johnny SOWELL

CA 93-133 870 S.W.2d 764

Court of ofAppeals Arkansas
En Banc

2,deliveredOpinion February 1994
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Arnold,Shaw, Ledbetter, by:&CogbillHornberger,
Graham,E. for appellant.Diane

Sowell, Pro Se.Johnny

Robbins, Services Inc.A&CJudge.John B. Appellant
Com-(A&C) from decision of the Arkansas Workers’aappeals

Sowell wasJohnnyfindingCommission thatpensation appellee
week, Ark.$166.68 to Codeentitled to benefits of per pursuant

11-9-518(a)(1) (1987). the Com-Ann. A&C contends that§
on aweekly wagein basing averagemission erred Sowell’s

rate. Weweeklyin his benefitforty-hour arrivingworkweek at
agree, and reverse.

12, 1991, andAugustwas A&C onbySowell employed
at Construc-he on the Goodwininjured jobworked until was

10, towas thetion on 1991. The case submittedSeptember
and, involved onlyfactsstipulated essentially,Commission on

weeklylaw the ben-computinga of as to method ofquestion
agency.efit of aemployee employmentrates of an temporary

ofsolelyconsisted theThe evidence before the Commission
following stipulation:

a temporaryThat the isRespondent Employer
whichagency employment oppor-employment provides

for them toby referring employmenttunities individuals
withwith who contract thewhich is available others

to temporary employeesRespondent Employer provide
Claimant, LeeJohnnyin their That the Sow-businesses.

ell, for with the Employ-applied employment Respondent
12, 1991, out an forer on and filledAugust Application

hereto Exhibit “A.”which is attached asEmployment
1991,12, Claimant wasto thesubsequent AugustThat

the Employ-provided employment through Respondent
er as follows:
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Week HoursEmployment Wages
Provided Worked Reev’dEnding

$250.008/18/91 Goodwin Construction Tf*O

8/25/91 Goodwin Construction ”3*cn 278.14
Arkansas Proteins/ m9/01/91 CO 160.00
Rymer Foods

9/08/91 Goodwin Construction r-4\o 100.00
9/15/91 Goodwin Construction t—<co 112.50

The toClaimant returned work for Goodwin Con-
5, 1991,struction on workedCompany September eight

5, 1991,hours on Thursday, hours on Fri-September eight
6, 1991, hours,day, for a total ofSeptember 16 pay peri-

8,od Sunday, 1991. Theending September Claimant worked
9, 1991, hours,ten Monday,hours andSeptember eight

10, 1991,Tuesday, for aSeptember total of 18 hours for
15,the week ending September 1991. The Claimant

obtained medical treatment at the Convenient Medical Cen-
ter on the ofdate his Theinjury. wageClaimant’s rate was

($6.25)Six Dollars and 25/100 per hour.

Sowell theargued before Commission that weeklyhis ben-
efit uponrate should be based a forty-hour workweek. A&C con-
tended that rateweeklySowell’s benefit should be calculated by
determining the actual number of hours worked and then aver-

them over the number ofaging weeks worked. The Administra-
tive theJudgeLaw treated last two weeks ofpartial employment

week,as one and divided four weeks into the total number of
(149)worked tohours arrive at an average number of hours

worked week of 37.25. He thatper found Sowell was entitled to
$155.20.a ofweekly benefit rate The full Commission consid-

onlyered employment historySowell’s with Goodwin Con-
struction, where he was theworking at time injury,of his and

that he workingfound was at eightleast hours fiveday,per days
25,week for the weeks 18per ending andAugust 1991.August

The thatCommission found returnedappellee to forwork Good-
5, 1991,win Construction on andSeptember worked eight hours

on each inday remaining that particular pay and whenperiod,
9,onthe new period began September wasappellee working

“full-time,” eightor at least dayhours untilper injury.his The
Commission went on to find that:
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“Thus, the hire withevidence indicates that the contract for
Goodwin Construction in force at the time of the accident
was for at week.daysleast hours fiveeight per day, per
Therefore, 11-9-518(a)(1)to Ark. Code Ann.pursuant §
claimant’s be on aaverage weekly wage should computed
full-time workweek in the employment.

A&C appealed this determination.

The inapplicable statute is found Ark. Code Ann. 11-9-§
518 which as follows:provides

(a)(1) the aver-shall be onCompensation computed
age weekly wage earned the under the con-by employee
tract of hire in force at the time of accident and in no case
shall be on than full-time incomputed less a workweek
the employment.

(2) Where the ainjured workingwas onemployee
basis, thepiece shall be determinedaverage weekly wage

by thedividing of the the number ofearnings employee by
hours to earnrequired the the not towages during period

(52)exceed fifty-two week inweeks the whichpreceding
the accident occurred and thisby multiplying hourly wage

theby number of in full-time inhours workweek the
employment.

(b) Overtime earnings are to be added to the regular
weekly wages and shall be by the over-computed dividing
time earnings theby number of weeks worked theby

in theemployee same under the hireemployment contract of
accident,in force at the time of the not to exceed a peri-

(52)od of fifty-two weeks the accident.preceding

If,(c) circumstances,because of the aver-exceptional
age weekly wage cannot be and determinedfairly justly

formulas,by the above the commission determine themay
average weekly wage by a method that is and fair tojust
all concerned.parties

We and the court have hadsupreme recently occa­
sion to address the method of a worker’sdetermining temporary

12,benefitweekly rate. Metro v. Ark.Temporaries Boyd, 41 App.
(1993), 479,846 S.W.2d aff’d,668 314 Ark. 863 S.W.2d 316
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Metro,(1993). In the court stated:supreme

398,Perry,v. Ark. 557 S.W.2d 200Travelers Ins. Co. [262
(1977)] an worker likeinjured Boydholds that tempo-[a

cannot receive benefits based on arary forty-hourworker]
hours,week without worked unlessactually having forty

the heworker can or she was bound contract toprove by
if the workfortywork the hours were made available.

400,Perry, 262 Ark. 557 S.W.2d at 201.[at]

In Marianna School District v. theVanderburg, court of
held thethat statute for benefits basedappeals provides

the andupon combining wagesof hours worked at differ-
ent if the different arejobs, jobs for the sameperformed

274,Vanderburg, 16 Ark. atemployer. App. 700 S.W.2d
at 383. In this case Metro understood itthat was the

because itemployer Boyd’s wages, obtained com-paid
and that itpensation coverage, stipulated was the employ-

er. Metro assigning to different withanticipated Boyd jobs,
hours,different and at different wages. Metro assigned

Boyd to different to thejobs pursuant contract of hire in
force at the time of the accident. Under the inter-cases

statute,thepreting Boyd is entitled to receive benefits
based the hours workedupon averaging at the different
jobs.

485,Metro Temporaries, 314 Ark. at 863 S.W.2d at 319.

hold that the Commission’s inconclusion is errorWe
First,for two thereasons. fact is thatstipulated Sowell’s con­

A&C, Furthermore,hiretract of was with not Goodwin. the only
theproof before Commission is that contained in the parties’

and didstipulation, this not includestipulation any representa­
A&C,tion that Sowell eachfortyworked hours week for nor that

Sowell was bound contractby with A&C to work forty hours
each workweek if the work was made available to him. Sowell
had the burden of that he was boundproving by contract to work

ifforty hours each workweek the work madewas available. Trav­
elers Perry, supra.Ins. Co. v. toConsequently, pursuant Metro
Temporaries Boyd,v. Sowellsupra, is entitled to receive bene­
fits based an of theaveraging hours worked andupon wages
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A&C.he assigned bywasto whichjobsat the differentreceived
tois entitledSowellholding thatreverse the Commission’sWe

week, the Commissionremand for$166.68 andof perbenefits
forbyreceived Sowellwagesandthe hours workedaverageto
25,18, 1991, AugustAugustendingweeks for A&Cthe worked

8,1991. end-1, 1991, The week1991, andSeptember September
as15, 1991, inasmuchbe consideredshould noting September

intotwo dayshisby injurywas interruptedemploymentSowell’s
See Ark. Codeworkweek.”was a “fulland notpay periodthat

11-9-518(c).Ann. §

remanded.Reversed and

Mayfield, J., concurs.

J.,J., Rogers,Jennings, andC dissent.

Mayfield, concur in the deci-Iconcurring.Melvin Judge,
this result ismy requiredto and remand. In opinionsion reverse

Temporariesin MetroCourt’s decisionSupremethe Arkansasby
479, (1993).316314 Ark. 863 S.W.2dBoyd,v.

However, Ithat find no conflict betweenI would outpoint
Underwood, 116,33 Ark.in TEC v.opinionthat and ouropinion

(1991). TEC aAlthough temporary employ-S.W.2d 481 was802
worked, the revealsopinionment for whom thecompany appellee

aworked forty-hourthe testified hadappellee actuallythat she
whom had been assigned.for the two to sheemployersweek

Moreover, that the language pertain-the does not showopinion
incontract of hireto the earned . . . under the“weekly wageing

accident,” in Ark. Code Ann. 11-9-at the time of found §force
con-518(a)(1) (1987), To theby appellant.was relied upon .the

wagewanted to athe states that the usetrary, opinion appellant
for to whomemployersrate based the work bothupon appellee’s

and underjust”because this would be “fairshe was assigned
l-9-518(c) (1987).1Ark. Code Ann. §
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Robert SHELTON v. STATE of Arkansas

CA CR 93-23 870 S.W.2d 398

of ofCourt ArkansasAppeals
IIDivision

2,deliveredOpinion February 1994

Ronald L. forGriggs, appellant.

Gen., Miller,Bryant,Winston ClintAtt’y by: Senior Asst.
Gen., forAtt’y appellee.

Mayfield, 27, 1987,Melvin OnJudge. January appellant
Robert Shelton entered a ofplea nolo contendere to two charges

substance,deliveryof of a controlled placedand wasmarijuana,



157

$1,000.00 Hecosts. wasplusfor and finedyearson fiveprobation
$40.00Police forArkansas Stateto reimburse thealso ordered

(90) in jail.ninety daysand to serve“buy money,”

1992,27, it was found thatJanuaryonan order enteredBy
him andall costs assessed againsthad fines andpaidappellant

with and conditions ofthe termsfully compliedhad otherwise
was, therefore, from Ondischarged probation.his Heprobation.

7, 1992, that since heallegingfiled a motionApril appellant
with all the conditions ofcompliedentered he hadplea fullyhis

and he to havedischarged, soughtand had beenhis probation
felony hearingthe A washis record of conviction of expunged.

1992,21, that thisheld in which testified wasAugust appellanton
law;he with the that afterviolatingthe time had been chargedfirst

all ofhe with the terms hiscomplied probation;his strictlyplea
children; that he had workedthat he had married and had two

$30,000.00 a year;for his fatherregularly earning approximately
with thatthat he had no further contact the law since the plea;

band,around, smokinghe with a mar-runninghad quit playing
etc.; manthat he had become a stable whoijuana, familyand

life,works, church regularly.the home and attendsenjoys

4, 1992,letter the trialIn a deliveredopinion September
that to theauthority expungeheld he was withoutjudge appel-

wasThe that not sentencedjudgelant’s record. noted appellant
1975, Code Ann. 16-93-301 throughunder Act 346 of Ark. §

16-93-303(a)(l) (198?) provides:303. Ark. Code Ann. §

an a of or noloplea guiltyWhenever accused enters
to of the ofadjudication guilt, judgecontendere anprior

court, division,orcircuit criminal trafficthe or municipal
in the of a defendant who has not been previouslycase

afelony, entering judgment guiltconvicted of a without of
defendant,the defer furthermayand with the consent of

on probationand the defendant for aplaceproceedings
(1) year, under termsof not less than one such andperiod

be the court.may byconditions as set [Emphasis added.]

(b)(4)16-93-303(b)(l) through providesArk. Code Ann.And §
record fulfillment of thefor the defendant’s uponexpunging

heldof the The trial thatjudgeand conditions probation.terms
had entered his of nolo contendere topleabecause appellant
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of reference above Actfelony delivery marijuana without to the
and ofor statute because was sentenced to a fineappellant pay

$1,000, 16-93-303(a)(l)the of Ark. Code Ann. wereprovisions §
not followed and record could not be Fur-appellant’s expunged.
thermore, (d),toaccording impo-Ark. Code Ann. 5-4-301 the§

aof a fine constituted conviction and this also preventedsition
him from record.expunging appellant’s

On he pur-concedes that was not sentencedappeal appellant
16-93-303(a)(l)to the of Ark. orprovisionssuant Code Ann. §

16-93-502(6)(B) (1987),Ark. Ann.Code and that the imposi-§
tion of the fine a argues,constituted conviction. how-Appellant
ever, that he be remedyshould afforded some for his exemplary
behavior thehavingbesides to to Governor for aapply pardon.

record,He claims that toby refusing his the trial courtexpunge
the inherentabandoned of the court to act whenpowers statuto-

provisions arery incomplete.

(1987),Arkansas Code Uni­Annotated section 5-64-407 the
Act,form Controlled Substances theprovidesalso for expunging

Withoutrecord. a of andentering judgment guilt with the con­
sent of the accused the court andmay defer further proceedings

the defendant on Afterplace successfulprobation. completion
section,of andprobation, discharge dismissal under thethis

defendant shall be adjudication guiltwithout of and the charge
not a ofis considered conviction for this forpurposes section or

of orpurposes disqualifications bydisabilities lawimposed upon
crime,of aconviction theincluding penaltiesadditional imposed

for a second or subsequent convictions under Ark. Code Ann. §
However,5-64-410. this is not available for the offensedisposition

of of marijuana; itdelivery applies only possessionto of a con­
State, 377, 380,trolled substance. See Whitener v. 311 Ark. 843

853, (1992).S.W.2d 854

16-13-204(b) (1987)cites Ark. CodeAppellant Ann. § which
writs, orders,thegives circuit courts the “power to issue all and

which be in the exerciseprocess may necessary of their jurisdic-
tion, law”;to theaccording and ofprinciples usages Ark. Code

states,Ann. 16-13-201 which “Where those§ actions and pro-
statute,ceedings are not forexpressly provided theby actions

beproceedings mayand had and byconducted the circuit courts
course, rules,and in withjudges, accordance the jurisdic-and
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16-65-119(a)law”; Code Ann.and Ark. §tion of the common
made,rendered, infinal order“A orwhich judgmentprovides,

reversed, vacated, or mod-court bechancery maythe circuit or
ified, in which thethe courtbyCourt orbyeither the Supreme

rendered, underHe thatarguesor order made.”wasjudgment
order,to a newbe able issuethese statutes the trial court should
1987,inwhich occurredactivitythe courtandsealing expunging

balance appellant’sthe circuit court shouldasserts thatAppellant
with his exemplarywith the criminal justice systemone brush

in theinherent power,since that time and exercise itsbehavior
statute, conviction.his record of theabsence of a to expunge

held thatThe Court has repeatedlyArkansas Supreme
theby leg­of in criminal cases is controlledsentencingthe extent

inherent author­that circuit courts have noislature and Arkansas
Freeman, 34,v. 312 Ark. 846to fashion sentences. See Stateity

mandate(1993), in the trial court theignoredS.W.2d 660 which
5-4-104(a) (e)(4) (1987)and not to suspendin Ark. Code Ann. §

offenders and asuspendedof sentence for habitualimposition
On the Stateappeal by pursuantof sentence.portion appellant’s

36.10(b-c) court stated:to Ark. R. Crim. P. our supreme

State, 572, S.W.2dIn v. 284 Ark. 683 933Southern
State,court, Ark.(1985), from v. 284Sparrowthe quoting

said,396, (1985), “It well that683 S.W.2d 218 is settled
federal gov-for the branch of a state orlegislativeit is

thaternment to determine the kind of conduct constitutes
whichcrime the nature and the extent of punishmenta and

held thatbe This court has sen-may imposed.” repeatedly
in a matter of statute. RichardsentirelyArkansas istencing

State, 133, (1992); v.v. 309 Ark. 827 S.W.2d 155 Sherrer
State, 227, (1988). court294 Ark. 742 S.W.2d 877 This

minimum habitualalso held that the sentences forhas
State, 511,v. 306 Ark.mandatory.offenders are McKillion

Further,(1991). court has held that the815 S.W.2d 936 this
or withhold the of trial togrant authority judgestopower

conditioned on the defen-execution of sentencesuspend
the General Assem-dant’s behavior lies withgood properly

226,State, (1985);802Tausch v. 285 Ark. 685 S.W.2dbly.
State, 300, (1982);Ark. 634 120 DavisHill v. 276 S.W.2d

932,State, (1925); v.v. Ark. 277 S.W.2d 5 Holden169
State, 521, (1923).Ark. 247 S.W.2d 768156
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37,312 Ark. at 846 atS.W.2d 661.

that sinceAppellee argues seek to haveappellant may
his record for aexpunged by applying from the Gover­pardon

Const,Arkansas, 6,of 18,nor to Ark.pursuant art. itsection
would violate the doctrine of of theseparation forpowers judi­
ciary to also ablebe to records.expunge The SupremeArkansas
Court has been careful tovery consider the ofseparation pow­

wheners thereviewing of trial courts to aauthority reduce defen­
dant’s sentence. Because of the to held thepower pardon by Gov­
ernor, havecourts no authority to reduce a defendant’s sentence
on the State,basis that it undulyis Parker v.harsh. 302 Ark.
509, (1990); State, 321,790 S.W.2d 894 Coones v. 280 Ark. 657

State,(1983); 945,S.W.2d 553 v.Rogers 265 Ark. 582 S.W.2d
(1979); State, 558,7 v.Abbott 256 Ark. (1974).508 S.W.2d 733

that,submitsAppellee the doctrine of separation powers“[I]f of
circuitprevents courts from reducing sentences of imprisonment,

a fortiori, samethis doctrine will circuitprevent courts from
theexpunging convictions that were the thelegal bases for sen­

tences of imprisonment.”

We find the decision theof trial court was Acorrect.
courttrial does not have the topower expunge appellant’s record

when wasappellant not sentenced under one of the statutes which
specifically provides for the record.expunging

Affirmed.

Cooper Pittman, JJ.,and agree.
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