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was convicted at a trial of the of dri-Cagle, misdemeanorjury
intoxicated, court,whileving first offense. On toappeal this

thatcontends the trial court erred in motionhisappellant denying
afor continuance made trial. Webefore affirm.just

The against was filed in Franklincharge appellant originally
County Court. nolo contendere andMunicipal Appellant pleaded
was ordered a fine $530.00to and court costs andpay totaling
to attend both “DWI School” and a driver safety program. Appel-
lant’s license was ordered for ninety days.suspended Imposition

sentenceanyof to was onimprisonment written con-suspended
ditions for a of six months. thenperiod toAppellant appealed
the Franklin CircuitCounty Court.

court,On the set for trial de novo inday circuitappellant’s
failed to was andappellant appear. Appellant’s attorney present

for amoved continuance. Counsel thatstated wasappellant
that,in Delaware. Counsel statedpresently working until the pre-

afternoon, itceding had been his thatunderstanding appellant’s
was thecase one scheduled for trialeighth that Counsel hadday.

advised to in Delawareappellant stay because counsel had assumed
that case would beappellant’s not called that andday would have

fact,to be rescheduled. In all seven of the cases scheduled ahead
of had been andappellant’s settled case was the firstappellant’s
one called. The court denied the motion for a continuance. Appel-

that, event,lant’s counsel stated in that he stood for trial.ready
A trial held andjury was was convicted. Hisappellant sentence

identicalwas to that which had been inordered courtmunicipal
$370.00,that the fine andexcept costs were reduced heto and was

a sentence ingiven suspended onlyof one day jail.

On not theappeal, appellant does circuitchallenge court’s
toauthority proceed absence anddespite appellant’s motion for

Instead, that,a continuance.1 onlycontends under theappellant
case,particular circumstances of this it anwas abuse of discre-

for the trialtion court to to therefuse continue case until appel-
couldlant be We cannotpresent. agree.

(1987) provides1 ArkansasCode Annotated 16-89-103 that the§ “[i]f indictment
misdemeanor, mayais for the trial in thebe had absence theof defendant.” See Owen

State, State, 106,(1882); Taylor (1993).v. 38 Ark. 512 App.v. 44 Ark. 866 S.W.2d 849
that,Additionally, (1987) provides uponArk. Code Ann. 16-96-508 appellant’san§

court,appear may,failure to trial goodfor his de novo in circuit that court unless cause
shown, simply judgmentthe penalty imposedis affirm inferior court’s and order the same

State, 429, (1991).in the inferior court. Rischar 307See v. Ark. 821 S.W.2d 25



3

is to the sounda addressedfor continuanceA motion
380,State, Ark.v. 303 797court. Butlerof the trialdiscretion

aonlybe(1990). granted upon435 The motion shouldS.W.2d
tak­as is necessary,and for soonly longof causeshowing good

consent of coun­not the orrequestinto onlyconsiderationing
of the case.sel, inalso the interest prompt dispositionbut public

will not be reversedThe actionR. Crim. R 27.3. trial court’sArk.
ato denial of jus­of amountinga clear abuse discretionabsent

124,State, (1990).37230 783 S.W.2dArk.tice. Dees v. App.
andboth prejudiceburden on the to establishappellantThe is

State,v. supra.an abuse of discretion. Butler

noted,Here, and that allthe trial no one disputed,court
the trial at least monthshad been notified of date tworelevant parties

athe of casegivenadvance. The court also noted that likelihoodin
its even when several oth­day,called for trial on scheduledbeing

it,had ahead of in of thevery light largeers been set was high
innumber of that result Fromagreements.cases ordinarily plea

record, that theour review of the we cannot conclude trial court
in aabused its discretion the motion for continuance.denying

Affirmed.

C.J.,Jennings, Robbins, J.,and agree.

FARMS,RUFUS COMER A v.Partnership
FIRST STATE BANK of Newport

CA 93-863 884 S.W.2d 265

Court of of ArkansasAppeals
Division II

24,deliveredOpinion August 1994
14,for PublicationDesignated 1994September

14,[Rehearing denied September 1994.]
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Lewis,Fletcher C. for appellant.

Thaxton, Howard, Howard,& StephenHout G.by: for
appellee.

Mauzy Pittman,John Judge. On Rufus Comerappeal,
Farms, a Dellof Mrs. Comerpartnership comprised Rushing,

Comer, Comer,Clyde and Elizabeth thecontends chancellor erred
in that its claim for rent wasfinding protected bynot Ark. Code

(1987)Ann. 2-17-303 of the Public Grain WeWarehouse Law.§
find no error and affirm.

The facts in this are For aappeal largely undisputed. num-
ber of L.L.years, Pegg leased two tracts fromseparate appellant
known Penn andas Farm Home Farm. Home Farm was rented to

on a basis and inPegg is notcrop-rent involved this Pennappeal.
however,Farm leased averbally Peggwas to on cash-rent basis

$14,000.00, 31,for which duewas on December 1990. Appellee,
$190,000.00First State Bank of loanedNewport, onPegg Pegg’s

1990 and atook interest in thecrop production security crops pro-
duced on Home and PennFarm Farm. Between andAugust 1990

1991, sold theJanuary on Penn toPegg grain Farmproduced
Inc., warehouse,Lawhon aFarms Supply, public grain for a total

$16,304.00. sale,of In each Lawhon made its inchecks payment
for the to L.L. andgrain payable Pegg First State Bank.appellee,

1990,In December alsoPegg sold on Penn Farmgrain produced
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Inc., warehouse,Grainier, foranother public grainto Morris
$4,102.00. It isPeggmade check topayable solely.Morris its

to Lawhon and Morris warehousesthat salesPegg’sundisputed
from Mor-the full the checkswere final sales for price,purchase

honored, heldand the was not for stor-grainand wereris Lawhon
in It waswere made full.these warehouses afterby paymentsage

havethat never told toPegg appellan-undisputed appellantalso
of After receiv-the for the sale his grain.t’s name on checksplaced

checks Stateendorsed the to Firstappellee,ing payment, Pegg
$14,000.00Bank, rentof the inanywithout having paid appellant

1991,due. filed a for bankruptcy pro-it was In May Pegg petition
7. filed of claim for thetection under its proofChapter Appellant

however,Farm;$14,000.00 it due Penn was laterPeggrent was on
claim been satisfied.discharged havingwithout appellant’s

31, 1991, againstOn December filed suitappellant appellee,
14,000.00$to the in rent was owed fromseeking obtain appellant

suit, theIn its relied on Public Grain WarehousePegg. appellant
Law, Ark. Ann. 2-17-201 et claim itCode for its that wasseq.,§
an owner of the stored at Lawhon and ware-grain MorrisPegg
houses; that did thetransfer its title to to thesegrainnotappellant

therefore,2-17-303(a) and,bywarehouses as salesrequired any§
void;of the were that received the fromgrain proceedsappellee

that,grain;these void sales of the and because hadappellee
itclaim to these did notknowledge of appellant’s proceeds,

receive as in the coursethese a of busi-buyer ordinaryproceeds
alternative,In the also that it was entitledarguedness. appellant

$14,000.00 the into of becauseproceeds appellee’s possession
lien attached to the Ark.statutoryits landlord’s Seeproceeds.
(1987).Ann. thatCode 18-41-101 In deniedresponse, appellee§

andwas the Public Grain Warehouse Lawbyappellant protected
that was the statute ofbarredaffirmatively argued byappellant

assertinglimitations from a landlord’s lien.

court,the atA trial was held before the con­chancery
made of andclusion of which the chancellor detailed factfindings

law that were the After thatjudgment. findingintoincorporated
landlord lien barred the of limitationsbywas statuteappellant’s

and that claim rent was 2-17-­byfor notappellant’s protected §
Law,303 of the Grain the chancellorPublic Warehouse dismissed

are reviewed deAlthough chanceryclaim. cases novoappellant’s
we will not the chancellor’s unlessfindings theyon reverseappeal,
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Dietsch, 52,v.are Summers 41 Ark. App.erroneous. 849clearly
(1993).S.W.2d 3

the erred inOn claims chancellor holdingappeal, appellant
(1987)that did not its claim for rent.2-17-303 protect unpaid§

This section provides:

(a) shallgrain change byof not reason ofOwnership
an to aowner warehouseman.delivering grain public grain

orNo warehouseman shall sell encumbergrain anypublic
in his unless the of theowner hasgrain possession grain

thewritten document transferred title theby grainof to
warehouseman.

(b) of theNotwithstanding any Uniformprovision
Code, amended,Commercial as 4-1-101 et to theseq., con-

or theany other law to all and encum-trary contrary, sales
brances of aregrain by grain warehousemen void andpublic

no titleconvey unless the sales and encumbrances are sup-
a writtenby document executed the ownerported by specif-

to theically title to the ware-conveying grain public
houseman.

Code 2-17-301(3)Arkansas Annotated andefines “owner”§
under the Public Grain Warehouse Law as:

andfarmer who andgrows produces includesgrain[T]he
the of the land whichowner from the isgrain produced to
the thatextent he an interest in the andhas grain, includes

firms, and in thepersons, corporations engaged growing
tenant, renter,and of whether itproducing grain be as

landowner, or otherwise.

that,concludes because it is an underAppellant owner 2-17-§
301(3) and it did not written document its titleby transfer to the

to thegrain 2-17-303(a),warehouses as is required by the§
purchaseswarehouses’ of arePegg’s grain void.

without that stored theAssuming finding Pegg grain
with the andwarehouses therefore 2-17-303 is applicable,§

has still failed to show how this itappellant providessection any
that,remedy against appellee. Although argues underappellant

2-17-303(b), the could notwarehouses sell the grain without§
a written document from its title to theappellant transferring
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the warehouses soldin this thatis no evidence casetheregrain,
Furthermore, 2-17-303 allowsonlytheor encumbered grain. §

Farmwarehouseman. Seemade abyto void a salean owner
228, 778686 S.W.2dv. 285 Ark.Wright,Ins. Co.Bureau Mutual

the definition ofhave withinWhile come(1985). mayappellant
in2-17-301(3) of interestbecause anas set forth in“owner” §

lien, this lien existed forlandlord’sunder its statutorythe grain
filed.beingto this actionpriormonths and had expiredsixonly

(1987).Ark. Code Ann. 18-41-101See §

bar, remedyat onlythe in the case appellant’sUnder facts
How-landlord’s lien.histhrough statutorywasagainst appellee

ofever, bywas barred the statutethe found appellantchancellor
lien, and has nota appellantfrom landlord’sassertinglimitations

that onchallenged ruling appeal.

no in the chancellor’s dismissalwe find errorAccordingly,
and affirm.of claimappellant’s

Affirmed.

Mayfield, JJ.,andRobbins agree.

v. ofClint Eric REASER STATE Arkansas

883 851S.W.2dCA CR 93-1280

Court of of ArkansasAppeals
Division II

28,delivered 1994Opinion September
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Norwood, forDoug appellant.

Gen.,Winston Bryant, Att’y by: J. Brent Standridge, Asst.
Gen., forAtt’y appellee.

Cooper,James R. TheJudge. was foundappellant guilty
court, DWI,theby circuit a ofsitting without firstjury, offense.

He was sentenced ten indaysto to bejail suspended conditioned
no further offenses inupon alcohol committed one and wasyear

ordered to thewith recommendations of the Ozark Guid-comply
ance Center. He was also ordered to a fine and courtpay costs

$898.00 hadtotaling and his driver’s license for 120suspended
Ondays. he that he deniedappeal, argues was his constitutional
to a Weright trial. and and remandjury agree reverse for a new

trial.

The was convicted inappellant of DWI the Springdale
Court and theMunicipal appealed his case to Washington County

12, 1993,Circuit Court trialfor a de novo. On May the circuit
court sent out a thenotice of trial to counselsetting appellant’s
which advised that the court 48was to be notified inhours advance

1993,8,if a trial Onjury requested.was theJuly andappellant
his counsel for trial in the circuit court.appeared

The occurred at thefollowing colloquy of thebeginning
8, 1993,trialappellant’s held on in theJuly Washington County

Circuit Court.
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toready proceed?Is the defendantTHE COURT:

COUNSEL): readyWe’re(DEFENSEMR. NORWOOD
defense, Honor, to bethis is supposedYour butato onput

has been summoned.know if a jurya and I don’tjury

Well, Norwood, youlet me toexplainMr.THE COURT:
1993,this year,12th ofwhat is. Back on Maythe situation

—— filein thethe appearsnotice noticegivenwereyou
noticeAnd in thattoday.trialthat matter was set forthis

— mean-office”“Please thisnotifythe statement appears,
— trial, thata jury“that if you’re requestingofficeing my

in advance.”hoursmust be made at least forty-eightrequest
recall, onthis problemwe have discussedAs I’m sureyou

— and Mr.my understandingoccasions. It’snumerous
— have made aif I’m wrong youBlocker meyou correct

andto Mr. Norwood’s officenumber contactof attempts
tothis was goingor not in fact casedetermine whether

triedcase was to begoing priorneed a or whether thisjury
correct?to trial date. Is thattoday’s

in Nor-Mr.MR. I talked toBLOCKER: representatives
the I thinkfive times in last week.wood’s office probably

it beme and wouldcalled saidyesterday morning Becky
a trial.jury

yesterdayAll noticeright, youTHE COURT: received
morning.

morning.MR. BLOCKER: Yesterday

Is cor-hours in advance. thatTwenty-fourTHE COURT:
rect?

Yes,MR. sir.BLOCKER:

Norwood, yourI to officeTHE COURT: Mr. tried contact
case; on thison this case and anotherdays agosome ten

ain fact we needed jurycase determine whether or notto
in and that youhere. that were FloridaI was advised you

I have heard directlybe in Florida. notcouldn’t contacted
ain case in fact wereyou requestingfrom this thatyou

whenannounced Iyouuntil this whenmorningtrialjury
trial. Con-that were ayou jurycalled the docket requesting
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because we have not heard andsequently, directly you,from
because had been made Mr.attempts by Blocker and myself
to contact with reference to for ayou this trialrequest jury
and whether or ayounot needed trial wanted ajury or jury

—trial,trial youror client wanted a I we did calljury not
know,the As well we setjury panel today. fourteen toyou
a montheighteen once and when amunicipal appeals jury

is theformally or the clientrequested by whoattorney by
se,bemay himself or herself we’llrepresenting havepro

fact,the here Injury panel to triedready go. you’ve prob-
tenably cases here in the last year juries.or so to I quite

feel that failed to withfrankly you’ve notice andcomply
we don’t have a here So I’mconsequently jury today. going

to give you the giveor client theopportunity, your oppor-
tunity, to this case the But willtry to Court. there be no

trial.jury

MR. NORWOOD: Are me we’reyou telling going to have
a bench trial over the defendant’s heobjection that wants
a jury?

THE COURT: That’s that’s whatright, exactly I’m telling
you.

MR. NORWOOD: We Noteobject. our And Iexceptions.
the Stateguess can ahead andgo proceed.

The contends and the Stateappellant concedes that
he deniedwas his to a trial.right The Arkansasjury Constitu­
tion thatprovides an accused in a courtcircuit case has a right

a trial byto and that thejury right shall remain inviolate unless
waived theby in the mannerparties law. Ark.prescribed by
Const, 2, 7,art. 10. The manner law isby set outprescribed§§
in Arkansas Rules of Criminal Procedure 31.1—31.3. In order for

trial,a defendant waive ato his to heright jury must do so per­
ineither insonally writing or court and the waiver must beopen

to theassented andby by the court. R.prosecutor Ark.approved
31.1,Crim. P. 31.2.1 A criminal defendant nobears burden of

a trial and thedemanding by jury contemporaneous objection

court,byonly imposed may1 in jurymisdemeanor cases where a fine is the a trial
by attorney.be waived the defendant’s Ark. P.R. Crim. 31.3.
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Dutyby jury.afford a trialthe toto failurerule is inapplicable
1, In Calnan v.(1994).400State, S.W.2d871Ark.v. 45 App.

Court(1992),744, ourState, Supreme841 S.W.2d 593310 Ark.
stated:

trial jury,a toright bywhere there iscriminal trialIn every
usedwere to be unlessas if a jurythe court should proceed

law. . . . Thewith thein accordancewaiver takes place
that, there is to beifcourt to assureis on the trialburden

case, it bein a criminalto trialright jurya of thewaiver
wewhich have imple-with the Rule bydone in accordance

mented our Constitution.

749, S.W.2d at310 Ark. at 841 596.

713,State, 841 S.W.2dv. 310 Ark. 589In Winkle
heldconvictions and(1992), thethe Court reversed appellant’s
anda trial even thethough appellanthe entitled to jurythat was

that case had been set forreceived written notice hishis attorney
histrial neither the nor counseltrial and at appellantnon-jury

without a jury.or toobjected proceedinga trialjuryrequested
failurenot forfeiture forsubjectThe a trial is toright by juryto

the the man­to with rules and law providingcomply procedural
the trial rightthe waiver to assure that isdesigned juryner of is

Id.; Cal­inaction the of the defendant.bynot forfeited on part
State,nan v. supra.

We well the holdingsare aware that our decision based on
in and could lead an of the criminal jus-Calnan Winkle to abuse
tice we are that is what occurred inWhile notsystem. implying

bar,the at we that thecase this construction of Arkansasrecognize
and Rules of Criminal Procedure encourageConstitution could

a asilently throughdefendant to sit trial whilenon-jury waiting
to if he obtain a favorable and then raisesee first decisionmight

However,the trial issue after convicted. thisonly being mayjury
thatbe the the must to ensure a defen-judicial payprice system

fundamental to adant is not of his constitutionaldeprived right
We are also to the trialtrial sensitive situationby jury. judge’s

docket,fashion,in in his her butto an ortrying manage, orderly
the Court has enforced the ruleagain, strictly regard-Supreme

waiver, and we are to the same.constrained doing

bar,the indicate thatIn case at the record does not
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the a in withright jurywaived his to trial accordanceappellant
and,the theof rules of criminal conse-provisions procedure

we and a newreverse remand for trial.quently,

Reversed and remanded.

Rogers, JJ.,Robbins and agree.

ROWLAND,Bertha and as Administratrix of theIndividually
Estate of v. FAULKENBURYJoyce CharlesBlankenship

CA 93-1031 883 S.W.2d 848

Court of of ArkansasAppeals
IIDivision

28,deliveredOpinion 1994September
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Sexton, III, forSam appellants

Fox,A.Susan for appellee.

Cooper,James R. The decedent in lifethis insur-Judge.
case, 20,ance was murdered onJoyce NovemberBlankenship,

1990. At the time of her death she had in force a issuedpolicy
whichJohn Hancock Mutual Life Insuranceby Company desig-
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Guss, son,nated James her as of 75 of thebeneficiary percent
and the Charlesproceeds, appellee, Faulkenbury, beneficiaryas

of 25 theof Mr. Guss a ofpercent proceeds. assigned portion
his from the toproceeds Funeralexpected policy Callison-Lough

1991,InService. Mr. Guss was convicted of mur-September
insured,the and was receiv-dering therefore fromdisqualified

Theing policy proceeds. appellee, Faulkenbury,Charles subse-
brought thisquently declaratory action to determinejudgment

entitlement theto thedefendants in actionproceeds. Interpleader
Rowland,were the theappellee; Bertha the motherappellants, of

Ms. individually and as ofBlankenship, administratrix Ms.
estate; andBlankenship’s Callison-Lough Funeral Service. At

theissue in was the 75proceedings whether of thepercent pro-
ceeds, which Mr. wasGuss from as adisqualified resultreceiving

insured,of having murdered the was distributable to asappellee
the other named the inonly beneficiary or to her indi-appellant,
vidual thecapacity, as nearest surviving relative of the insured.
The trial judge granted summary to thejudgment Fromappellee.

decision,that thiscomes appeal.

reversal, theFor thatappellants contend the trial court erred
in entering summary for the thejudgment appellee because ben-

ineficiary designation form the was and thatpolicy ambiguous,
the trial court erred in thatfinding Funeral Ser-Callison-Lough
vice had no valid claim ato share in the based on theproceeds

ofassignment bybenefits James WeGuss. affirm.

We first address the trialappellants’ argument that the court
erred in that thefinding beneficiary designation ofprovisions
the were ambiguous.not Thepolicy beneficiary designation form

in that:provided, pertinent part,

named, benefit,If more than one beneficiary is the death
herein,unless otherwise will inprovided be paid equal

shares to the designated beneficiaries who thesurvive asso-
ciate; associate,if no such survives thebeneficiary or if

named,no is willbeneficiary be made to thepayment first
survivor(s) in the following order:

1. Widow Widoweror
2. Children in Equal Shares
3. inParents Equal Shares
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in thethat the word “such”on appealThe argueappellants
bethe mustsurvives associate”beneficiary“if no suchphrase

thethat trialbeneficiary, andsharing”as an “equallyinterpreted
with thein accordancethe form is notofcourt’s interpretation

offacilitytorelatinginsurance contractof thegeneral provision
that:which providespayment,

If, atinsurance youramount ofany payablewith torespect
death,

effect,in or(1) isbeneficiary designationno

then(2) living,isdesignated beneficiaryno

amountat such tothe Hancock itsmay, option, payJohn
whofollowingone or more of theestate or toyour any

you:survive

husband;(A) wife oryour

children, or(B) your including adopted stepchildren;

father;(C) mother oryour

(D) brothers or sisters.your

whether a contract isThe initial determination of
court, a isand when contract unam­rests with theambiguous
a law for the court. Mooreits construction is ofbiguous, question

226, 228,Co.,Mut. Ins. 36 Ark. 821Casualtyv. Columbia App.
230,(1991). v. 30 Ark. 785Floyd,S.W.2d In Spencer App.59

(1990),60 we that:S.W.2d stated

law, in insurance as toUnder Arkansas provisions policies
testament,a last will andbeneficiaries are in the nature of

such, be in accor-and are to construedas these provisions
of wills.with the to the constructiondance rules applicable

v. 254 Ark.Foundation Ins. Co. Wampler,American Life
983, (1973). for the inter-S.W.2d 656 The cardinal rule497

thattestamentaryof or other documents iswillspretation
ascertained from thethe intent of the testator should be

v.to that intent. Wareitself and effect giveninstrument
268,Green, (1985).167 The286 Ark. 691 S.W.2d purpose

is to arriveof a will or documentconstruing testamentary
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intention,at the testator’s but that isintention not that
mind,which existed in his but that which is expressed by

the language of the instrument. v. Wylie,Mills Heirs 250
703, (1971).Ark. 466 S.W.2d 937

30 Ark. at 237.App.

We withagree the trial thecourt that beneficiary des­
form thatignation clearly the insured’sprovides or estatefamily

(or named)collects the ifproceeds only no designated beneficiary
insured,survives the ifor the insured has (orfailed to designate

name) a Thebeneficiary. of offacility payment theprovision
contract, which provides that John Hancock may pay proceeds

effect,”the ifto heirs-at-law “no inbeneficiary designation is or
if “no thendesignated isbeneficiary living,” lends tosupport this

Furthermore,construction theof form. this construction recog­
nizes the donative and testamentary character of the beneficiary

and Ms.provisions, effects Blankenship’s intent that is expressed
the ofby language the beneficiary Theprovisions. wasappellee
anot member herof and shefamily, elected forclearly him to

receive thatproceeds otherwise have themight gone to eligible
members of her We that thefamily. hold trial court did not err
in entering summary for thejudgment on thisappellee point.

The appellants also that theargue trial court erred in dis-
themissing claim of Funeral ServiceCallison-Lough on the

assignment executed Mr.by Guss. firstThey contend that Mr.
Guss’ as adisqualification beneficiary should not Cal-disqualify

claimlison-Lough’s because Callison-Lough’s on therecovery
assignment would not benefit Mr. Guss but would thebenefit
insured’s estate. We do not agree.

willful,The unlawful and felonious theofkilling
theassured namedby as in aperson life for­beneficiary policy

feits all rights of such therein.person Ins. Co.Metropolitan Life
Shane, 132, 138,v. 98 Ark. (1911);135 S.W. 836 v.Spencer

230, 232,30Floyd, (1990). Therefore,Ark. 785 S.W.2d 60App.
not, law,Mr. Guss had no andinterest could in inter­convey any

Moreover,toest Callison-Lough. the insurance itselfpolicy pro­
anhibited such assignment without John Hancock’s approval,

and there is no evidence in the record that such wasapproval
orrequested granted.
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The further contend that the trial courtappellants
erred in because there agranting summary judgment was genuine

fact whetherissue of as to should be toappellee estopped, deny
However,the of thevalidity assignment. bepublic wouldpolicy

violated lifeby allowing insurance to aproceeds satisfy debt
Guss, and, earlier,Mr.owed asby noted the inef­assigrfment was

fectual.

Moreover, even when the facts are viewed in the light
most favorable theto theappellants, have failedappellants to

a genuine issue of fact inpresent to Theregards fourestoppel.
(1)elements of are: theestoppel to beparty must knowestopped

facts; (2)the one must intend that his conduct shall be acted on
or must so act that the party theasserting has theestoppel right

intended;to believe the other (3)soparty the theparty asserting
facts;must beestoppel ignorant of the true (4)and the party

theasserting mustestoppel on the otherrely conduct.party’s
19,AskewTrust v. Hopkins, 15 Ark. 688App. (1985).S.W.2d 316

theClearly, appellee was not a to theparty and theassignment,
appellants nopresented evidence to in issue theput four ele­
ments of that areestoppel outlined in Askew Trust v. Hopkins, 15

19, 24,Ark. 688App. S.W.2d (1985).316

Affirmed.

Rogers, JJ.,Robbins and agree.
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Tina Louise LEROY v. CITY OF SPRINGDALE

CA CR 93-1281 883 S.W.2d 847

Court of of ArkansasAppeals
IIDivision

28,deliveredOpinion 1994September

Norwood,Doug for appellant.

J,Gen.,Winston Bryant, Att’y Brentby: Asst.Standridge,
Gen., forAtt’y appellee.

Robbins,John B. Judge. TinaAppellant, Louise wasLeroy,
found of DWI theguilty before Washington CircuitCounty Court.
She was sentenced to inthirty days withjail twenty-five days

costs,$500fined court and hersuspended, plus driver’s license
was for onesuspended hundred and twenty days. con-Appellant
tends on that the trial court erred inappeal not thedismissing

because the Statecharge failed to herproperly charge with DWI.
We find no error and affirm.

Officer Mike Shriver with the PoliceSpringdale Department
1,testified that he arrested on Decemberappellant 1992. Appel-

intoxicants,lant tests,smelled of failed all the field sobriety
signed consent form andimpliedan registered .19% on a breath-

test. Officer Shriveralyzer testified that he inwas the ofprocess
outfilling whenappellant’s paperwork someone arrived to give

the a ride thefromappellant station. Hepolice testified that
was notified of the DWI but inappellant charge, his haste to
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was onlywhichher a citationhandedhe accidentallyherrelease
filled out.partially

chargedwasshe noton that properlyargues appealAppellant
contendscitation.out Appellantthe filledpartiallywith DWI by

5.4(a)R Rulethat, requiresArk. R. Crim.charged,to be properly
instrument,” cita-thea the “chargingthat be ofgiven copyshe

consti-was totion, her insufficientthat the document givenand
5.3.R. Crim. R Rule Appel-as defined Ark.tute a citation by

contend, however, ofwas noticethat she not givenlant notdoes
her, court thatbefore the trialthe and stipulatedcharge against

of the DWI charge.she had actual notice

lists theProcedure Rule 5.3Arkansas Rules of Criminal
afor citation as follows:requirements

(a) shall:Every citation

(i) be in writing;

with the title of(ii) be the officer itsigned by issuing
office;his

(iii) the and the orstate date of issuance municipality
issued;wherecounty

(iv) the name of the and the offenseaccusedspecify
alleged;

time,(v) and for thedesignate a courtplace, appear-
accused;ance of the and

(vi) the accuseda for the ofsignatureprovide space
his toacknowledging appear.promise

that fail-(b) shall inform the accusedEvery citation
time, resulture to at the and courtplace, maystatedappear

in arrest and a offense forhis shall constitute separate
which he bemay prosecuted.

withtrial that she alongat wasstipulated given,Appellant
citation, whichthe filled out a of the arrestcopy reportpartially

bystated that she was with DWI and which was signedcharged
that licensefurther the driver’sappellant. Appellant stipulated

whichand wastemporary given uponshereceipt driving permit
date infrom her of thecustody arraignmentrelease informed
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and thatCourt stated she was issued theSpringdale Municipal
to the Omnibus DWI Act of The1983.permit pursuant permit

also lists the offense as DWI.

While the in thatis correct the sheappellant copy
received was not a was filed with thecomplete, completed copy

court. While the filed with the courtmunicipal copy municipal
time,did not state the and court forplace appellant’s appearance

it all thecontained of other information under Ark. R.required
Crim. R Rule 5.3. thatdoes not contend this ofAppellant copy
the citation was not in substantial We find thatcompliance. appel­
lant suffered no as a result of her theof citationprejudice copy

State, 97,See Gullett v. 18 Ark. 711being incomplete. App.
(1986).S.W.2d 836 The time herfor court wasappearance spec­

ified in her arrest and and the courtreport temporary driving permit
in thewas receiveddesignated temporary driving permit. Appellant

both of these documents before her therelease on of hernight
arrest. testified that she understood theAppellant driver’s license

and ordered her to inreceipt temporary driving permit appear
15,the Court on DecemberSpringdale Municipal 1992. Appel­

and entered a on herattorney appearedlant’s behalf onplea
15,December 1992.

In had actualsummary, notice of the DWIappellant charge
her, on the of her arrest she wasagainst night ofgiven copies

documents the and the court and date whichindicating charge on
she was to a filedappear, citation was in the munic-completed

court, and counsel and entered aipal appellant’s appeared plea
in her behalf. We find that the trial court deniedproperly appel-
lant’s motion to dismiss.1

Affirmed.

Cooper Rogers, JJ.,and agree.

1 Appellant’sreply argument may protectionbrief contains an that she have no
against jeopardy impossible produce chargingdouble because it would be for her to a

specific charge against copydocument which lists the her. We that thebelieve court’s
completed protection jeopardy.of the citation would afford her a source of from such
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COMPANYINSURANCEFARM MUTUALSTATE
Willie Lee HILLv.

867883 S.W.2dCA 93-918

Arkansasof ofCourt Appeals
IDivision

5,delivered October 1994Opinion

Munson, P.A.,Rowlett & A.Huckabay, Tilley, by: Jeffrey
Rowlett,Weber and A. forBeverly appellant.

Associates, WilliamGary GaryEubanks & Holt andby:
Schulze,James Gerard for appellee.

Jennings, 9, 1989,E. Chief Judge.John On September
Willie Hill in an accident when her vehi-was automobileinjured
cle behind. Her was a neckwas struck from injury apparently

or She saw Dr. Michael a Pine Bluff chi-Courtney,strain sprain.
$5,000.00.and incurred bills over Whentotalling justropractor,

carrier,a claim her Stateshe made automobile insuranceagainst
$1,400.00Farm, her and Hill the dif-it Mrs. sued forpaid only

ference.
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The maximumat trial was the amount owed.The sole issue
$5,000.00.under the waspolicypayable

trial, detail his carein some aboutAt Dr. testifiedCourtney
thattheduring yearHe saw her on 117 occasionsof the plaintiff.

21, 1990, as hav-He released her on Septemberhe treated her.
defense,In appellant“reached her maximum healing period.”ing

Rose, Dr. RoseDr. Melvin also a chiropractic physician.called
that, care Mrs. Hill’sin reasonable for prob-testified his opinion,

treatment.than visits fortwenty-eightlems would include no more
FarmMrs. Hill StateobligatesThe of insurance issued topolicy

medicalreasonable and necessary expenses.to pay

court,the trial ontestimonythe course of Dr. Rose’sDuring
motion, directed verdict. In so doing,Mrs. Hill agrantedits own

thethat on a recent decision“relying bythe court stated it was
if the forinjuryCourt that seems to suggestArkansas Supreme

thentreatment is related to the accidentwhich the seeksplaintiff
that the that theyit is not necessary plaintiff prove [medical

were reasonable and necessary.”expenses]

relied v.The decision that the trial court on is Ponder
Cartmell, 409, (1990). a301 Ark. 784 S.W.2d 758 Ponder was

whether thein One issue raised the defendant wasbysuit tort.
had the andinjurytreating physician misdiagnosed plaintiff’s per­

court, in aThe four-threeunnecessaryformed surgery. supreme
decision, evidencedetermined that the admission of this was error.

said, an individual has used reasonableThe court aslong“[S]o
thecare in a she is entitled to recover fromselecting physician,

her even theto the full extent of injury, though physi­wrongdoer
inthe or method most similarremedycian fails to use approved

the reliedthe best means of cure.” In courtsupport,cases or adopt
(Second) Thethe Restatement Torts. court also said:on 457 of§ of

to recover medicalIt is true that a who seeksplaintiff
and nec-the are reasonablemust prove expensesexpenses
themeans related to tort-causallyessary. “Necessary”

that her need toIf afeasor’s negligence. plaintiff proves
medical care was the tortfeasor’sby neg-seek precipitated

receives, wheth-the the care shethen forligence, expenses
are recoverable.necessary,er or not the care is medically

[Citations omitted.]
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athe rule enunciated in Ponder tortargues that isAppellant
a We The reasonin contract case.inapplicable agree.principle,

the is in Mr. Justice Holmesbyfor distinction a decisionexplained
Co., 540in Globe Co. v. Landa Cotton Oil 190 U.S.Refining

(1903), which cites:appellant

When a a he of the lawman commits tort incurs forceby
a to certain When ameasured rules.liability damages, by
man a he force the law a lia-makes contract incurs ofby

tobility damages, unless a certain event comes topromised
torts,But unlike the case of as the contract is mutualpass. by

consent, themselves,the parties byorexpressly implica-
tion, fix rulethe which the are beby to measured.damages

We conclude that aPonder is to suitinapplicable
based on breach of contract. See also v. Hardware Deal­Koczka

Co., 395,ers Mutual Fire Ins. (1966).29 Wis.2d 138 N.W.2d 737

Reversed and Remanded.

Mayfield, JJ.,Pittman and agree.

COLUMBIA MUTUAL CASUALTY INSURANCE
v.COMPANY Trehlan INGRAHAM

CA 93-893 883 868S.W.2d

Court of of ArkansasAppeals
En Banc

5,delivered OctoberOpinion 1994
9,[Rehearingdenied November 1994.*]

Robbins, Rogers. grant rehearing.*Pittman. and wouldJJ..
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Lambert, Lovelace,& L.Roy Jerryby: for appellant.

John May,W. for appellee.

Cooper,James R. The in thisJudge. appellee insurance con-
tract ancase filed action theagainst insuranceappellant com-

to recover insurancepany for the of aproceeds byloss dwelling
trial, $42,048.75fire. After a a in thejury ofjudgment amount

decision,was entered for the From thatappellee. comes this
appeal.

reversal,For the contends that the trialappellant court erred
in direct arefusing to verdict in favor of the in admit-appellant,

evidenceting theregarding ofappellant’s processing insurance
and inapplications, to thesubmitting the issue of thejury insur-

ance theagent’s authority modifyto insurance binder. We affirm.

that, 20, 1989,The record reflects on theFebruary appellee
to the theapplied appellant, through Rowe Insurance ofAgency,

Lincoln, Arkansas, for fire insurance a housecovering near Spring-
dale. Elizabeth anSpears, of the Roweemployee filledagency,
out the fromapplication information to her thegiven by appellee.
The thegave a binderappellant on the whichappellee property,
stated:

The Company binds insurance as above for in accor-applied
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the reg-terms and of policydance with all the conditions
in thein the state whichissued the Companyularly by

ita binder thatIt is of thisis located. conditionproperty
of the is issued or cov-shall be void if a Companypolicy

In no eventshall if it is otherwise terminated.ceaseerage
30 itsin frombeyond daysshall this binder continue force

binder be valid unless signeddate. This shall notinception
the agentauthorized of theby duly Company.

the “no”the back of the Ms. wrote wordOn application, Spears
theto if member ofquestions askingin response any appellee’s

had and the ofever been convicted of a crime numberhousehold
fact, however, hadthe had had. In thefire losses appellee appellee

felonies,a includingbeen convicted of number ofpreviously
The this of theportionarson. appellee signed application.

6, 1989,March the sent a ofOn noticeappellant assertedly
the the Roweof torejection application agency pro-appellee’s

that it no the afterwould onviding provide coverage property
a.m., 22, The rejection12:01 March reason for this was1989.

it,follows: “Due the ofacreage dwellingstated as to and thisusage
Later,Firebe submitted on a Farm the Roweshould Application.”

denied ever received of andrejection,this noticeagency having
wasmessageits not communicated to the appellee.

16,The was fire onhouseappellee’s destroyed by April
loss,theAfter denied the the1989. forappellant coverage appellee

this theactionbrought against appellant.

trial,At the testified he wentthat with his friendappellee
Rhine toJames the Rowe He stated that Ms. filledagency. Spears

that,the hisout based answers and when askedapplication upon
about his criminal Ms. he told her he hadbyrecord thatSpears,

felonies, that,convicted Hebeen of two arson. statedincluding
he leftwhen the he believed that he had insurance cov-agency,
because he it tookasked Ms. how for the insur-erage Spears long
to into effect:goance

Q What did she tell you?

said,A She “The minute out the it’s indooryou step
said,effect. She down or away,“If house burns blowsyour

it,to covered.”you’reor anything happens
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Well,Q did she say to about how theanything you long
would last?coverage

A It to for awas lastsupposed year.

Q Had her a ayou paid premium year?for

Yes,A sir.

DidQ Elizabeth ever theSpears mention word “binder”
you?to

No,A sir.

The further stated that he called to checkappellee subsequently
on the and someone at the informed hepolicy agency him that
would have it James Rhineany day. testified that he was present
when Ms. asked the ifSpears he had hadappellee any felony

and thethat hecharges had informed her that did.appellee

case,theAt conclusion of the theappellee’s movedappellant
binder,for directed verdict on the that the theground oflanguage

above,quoted clearly demonstrated that there coveragewas no
for the fire loss. The arguedalso that there was alle-appellant no

that thegation had done that would lead theappellant anything
to believe the binder had been extendedappellee beyond thirty

and thatdays the Rowe aagency, solicitingas could notagent,
extend or waive of thecoverage any Thepolicy requirements.

motion,trial denied thejudge that the hadnoting testi-appellee
fied that Ms. had told him that theSpears insurance was to last
a that ayear; such contract can be theorally modified by parties;

that, circumstances,and under certain even a soliciting canagent
bind the company.

Elizabeth testified that didSpears she not remem-specifically
ber talking to the but sheappellee assumed that did not tell him

that,that the binder was extended beyond She statedthirty days.
sheordinarily, does not tell that the binder with Colum-people

that, ask,bia is limited to and ifthirty days she tells thempeople
how theirlong is to Shecoverage last. stated that the appellee

and,had her hetold had never been aconvicted of crime if he
arson,had hertold that he had been convicted of she would have

out thefilling She added that shestopped application. might have
itsubmitted to the as non-bound.appellant
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relevance,the ofonobjection groundOver the appellant’s
that, the not receivedidordinarily, agencytestifiedMs. Spears

frame,within the timethirty-dayfroma back the appellantpolicy
thirtyher that a binder was good beyondthat it wasand opinion

ornot notice of rejection accep-if the did receivedays agency
that. Shehave told Mr.may IngrahamShe stated that shetance.
hisnever the that appli-testified that she notified appelleefurther

receive a rejectionbecause she did notrejectedcation had been
that it was common prac-the She statednotice from appellant.

the toa to resubmitrejectiontice ofupon receipt application
Shethe alsocontactingother carrier after first applicant.some

to sell insur-authoritythat held herself out as havingstated she
was eitherdate until itance from the ofcoverage application

takeand that it would sometimesrejected, longeroraccepted
to about decision onthan hear from the itsthirty days appellant

her ifShe stated that it would not surprisean alsoapplication.
office,that, left the he hadthe had when hethoughtappellee

■a onecoverage for ofperiod year.

Moore, testified thatan underwriter for thePenny appellant,
the will not issue a someone convicted oftoappellant policy
arson, its toand that are not allowed bindindependent agents

convicted of She that thecoverage for someone arson. stated
never a the and that itissued to wasappellant policy appellee

thirtynot the to extend its binders beyond days.appellant’s policy
that inShe testified the was received her office Feb-application

1989,27, 6,and that the went out Marchruary onrejection
sendingShe stated that it is the of outcompany’s1989. policy

awithin and that arerejections thirty dayssuch applications pri-
aShe further stated that normal turn-around time isority. approx-

weeks, thattwo but this was withinimately application processed
nine days.

evidence,At thethe of the renewed itsconclusion appellant
verdictmotion for directed and to several instruc-objected jury

contracts;of thetions oral modification ofregarding principles
real or and or Thegeneral agents.agency, apparent; soliciting

a for and a onreturned verdict the thisjury appellee, judgment
25, 1993,verdict was entered on March in the amount of

$42,048.75.

the infirst that circuit court erred fail-The contendsappellant



30

a into direct verdict its favor because theing appellee presented
evidence that was extended thecoverageno beyond thirty-day

in thebinder as stated The basesapplication. appellant argu-this
on that thement its assertion no evidence ofappellee presented

oral and admitted that heany modification was never specifi-
thecally told that binder would be extended beyond thirty days.

that,The also becauseappellant argues no communication
between the andoccurred Ms. theappellee regardingSpears

binder,extension of the itthirty-day was for there toimpossible
have been an oral of themodification insurance binder. We do
not agree.

In the adenial of for areviewing motion directed
verdict, we thegive its force.proof strongest probative Lazelere

Reed, 174, 180,Ark. (1991).v. 35 816 S.W.2dApp. 614 Such
inferences,with all reasonable is examined inproof, the light

most favorable to the theparty whom motion isagainst sought;
verdict,anyif there is substantial evidence to the we willsupport

Id.;affirm the trial court. Washington County FireFarmers Mut.
198, 201,Co. v. 34Ins. Ark. 807Phillips, App. S.W.2d 940

(1991). evidenceSubstantial is that evidence which is of suffi­
will,and itcient force character that with reasonable certainty

another;and a conclusionprecision, one or itcompel way must
induce the mindforce or to abeyond orpass suspicion conjec­

Dunklin, 127, 129,ture. Bank Malvern v. 307 Ark. 817 S.W.2dof
Johnson,(1991); 455, 458,873 v.Newberry Ark. 743294 S.W.2d

(1988).811 a motion for directed verdictConsequently, should
be if thegranted only evidence so viewed would be so insub­

to astantial as verdict for the to berequire jury set aside.party
Co., 122, 124,Bice v. & 300Accident Indem. Ark. 777Hartford

(1989).213 AS.W.2d directed verdict should not be granted
thewhere evidence is such that fair-minded reachpersons might

Stores, Inc.,v.different conclusions. Wal-MartMankey 314 Ark.
14, 16, (1993).858 S.W.2d 85

It is well settled that a written contract be mod­may
ified a later oral O’Bier v.by agreement. Real EstateSafe-Buy

Inc., 574, 576,256 Ark.Agency, (1974);509 S.W.2d Cate292
Irvin, 39, 43,v. 44 Ark. 866 (1993);S.W.2d 423App. Pruden­

Stratton, 145, 149,tial Ins. Co. America v. 14 Ark. 685App.of
(1985).818 The oralS.W.2d modification of a written contract

evidence;must be established clear and thisby convincing require-
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uncon-evidence must behowever, that themeandoes notment
andNat’l Bankv. FirstFort SmithNat’l BankCitytradicted. of

10,5, (1987);732 S.W.2d 489Ark.22 App.Rogers,Trust Co. of
238, 241, 780Co., Ark. App.Arkoma Prod. 29v.Hooversee

modificationfor an oral(1989). It is not uncommon585S.W.2d
v.Freemanthe other.byand deniedonebybe asserted partyto

12, 15, (1987); AskewS.W.2d 877Freeman, 72220 Ark. App.
23,19, (1985).316688 S.W.2d15 Ark. App.v. Hopkins,Trust

thea of fact foris questionthere was a modificationWhether
419,416,Lambert, 60 S.W.2d187 Ark.v.AccordId.jury. Afflick

(1933).176

Insur-CasualtythatarguesThe appellant Manufacturers
503, (1958),827 is pre-Ark. 316 S.W.2dv. 229Hughes,ance Co.

case, thecase. In that appli-with the facts of thisoncisely point
Riskcant, the Assignedinsurance throughDan soughtSpencer,

26, atand arrivedThe premiumJune 1956. applicationPlan on
1956,27, Plan man-June and the RiskPlan onthe Risk office

the riskthatCasualtya to Manufacturersforwarded noticeager
was received Manufac-byto it. This noticeassignedhad been

29, that the riskJune The Planon 1956.Casualty requiredturers
ofdaysa issued within two workingmust be bound or policy

a and the insurancenotice. June 29 was Friday,the ofreceipt
case,in thaton 2. TheJulybound coverage applicantcompany

27,however, deathan accident June in the ofresultinghad on
whoMr. survivors sued Mr.Hughes’ Spencer,Charles Hughes.

the The com-that the insurance defend suit.companydemanded
Mr. recovered a judg-declined to do so. survivorsHughes’pany

Mr. and then sued the insurance company.ment against Spencer
and all of the testimony,At the of the caseconclusion plaintiffs’

Themoved for a directed verdict.the unsuccessfullycompany
(Mr. Leonard) had repre-that the insurance agentfoundjury

effectiveMr. that his insurance became uponsented to Spencer
to him. The insurance company appealedof the premiumpayment

it,entered and the Courtagainst Supremefrom the judgment
theThe discussed the of RiskAssignedreversed. Court purposes

it the insurance two work-Plan and noted that allowed company
that:within which to issue a binder or statinging days policy,

at the time of theWe have concluded that Spencer,
accident, insured the This conclu-bywas not appellant.

covered under theis reached because was notSpencersion



terms of the byexecuted him and sent in to St.application
Louis, law,and as a matter of Leonard without author-was

to Atity orally bind the risk. the of thetop application
form, word,which was the insigned by Spencer, appears

black beneath thislarge type, “Important.” Immediately
word, the following:appears

“This must be filled out inapplication andduplicate
by the feeaccompanied investigation or deposit premium

in the Risk Plan. itemprescribed Assigned Every must be
and answers or written incompleted typewritten legibly

Plan,ink. If areyou eligible for insurance theunder the
allowance to the ofproducer record for services rendered
in withconnection this will be the com-application paid by

to which the riskpany is assigned.

This application does not constitute a binder insur-of
ance. Coverage onlybecomes in withaccordanceeffective
the terms the Plan.”of

The lists certainapplication questions relative to the
theof theoccupation applicant, which carpurposes for the

used,bewill and certain information relative to the dri-
record of Theving applicant. testimony reflects that these

Leonard,were askedquestions and theSpencer by answers
latter, which,inserted theby thefollowing wasapplication

handed to andSpencer, signed him.by stated thatSpencer
he thesigned butapplication, did not read it before sign-

His theing. testimony was to effect that he “understood”
date,he had insurance as of that he admitted thatthough

Allstate,he knew he was not being byinsured and was not
bytold Leonard that the latter Manufacturersrepresented

Casualty; he would neither affirm nor thatdeny Leonard
to him thatexplained coverage would become effec-only

Plan,tive in accordance with the terms of the and that the
was not aapplication binder. Leonard testified that he

the Plan toexplained and toldSpencer, that heapplicant
“* **had bebest careful because you won’t have any

insurance for two or three until adays, you letterget back
thefrom that your orcompany gets assignment agets you

back.” He further stated that hepolicy did not know of
Manufacturers Insurance atCasualty the time ofCompany
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take,we theUnder the viewtaking Spencer’s application.
mayand what Leonardbetween theconversation parties,

said, unsaid, immaterial, the courtor are andhave left
thethe tosubmitting interrogatorieserred inaccordingly

andclearly pro-The very emphaticallyjury. application
it a binder insurance.vides that not constitute ofdoes

atId. 509-10.

that, readingThe Court further stated “by simplySupreme
have waswould known that hethe paragraph, Spenceropening

that,Id. went to becom-then at 511. It on add bynot covered.”
Plan,the the had not des-a member of insurance companying

Therefore, reasoned,asMr. Leonard its the Courtagent.ignated
Id.had not Mr. a valid binder.”givenMr. Leonard “oralSpencer

at 511. The Court stated that:

would have the effect eachmakingTo hold otherwise of
Arkansas,in the ofcasualty agentlicensed insurance state

the ofgeneral agent every casualty doingpotential company
for,business in the state. can one be a agentHow general

bind,a a that never heardissue or he haspolicy, company
of?

at 513.Id.

We think that is toCasualty, supra,Manufacturers
be from the case theinstant because Rowedistinguished agency
was, at a theleast for theundeniably, soliciting agent appellant;

involved;Plan is and the clearlyRisk not wasAssigned appellee
Furthermore,leftwhen he the Rowe it cannot beagency.bound

said that the Rowe without extendagency orallywas toauthority
the as a matter law in the case at cir­binder of bar. Under these
cumstances, we cannot that the trial court insay refusingerred

indirect a verdict favor of theto appellant.

In its thesecond on that thepoint appellantappeal, argues
erred incircuit court into evidence aboutadmitting testimony

the turn-around time for overappellant’s processing applications
the lack of relevance. In theobjection forappellant’s response,

notes that the did not return insur-appellant normallyappellee
ance within the binder and thatthirty-dayapplications period

testified that she had the binder wasthought goodMs. Spears
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thebeyond the if had not returned anthirty-day period company
Therefore,or the evi-rejection. thisacceptance appellee argues,

dence was relevant as to whether an oral modification theof
binder occurred.

401,Under Ark. R. Evid. ifevidence is relevant it
makehas to the existence of thatany tendency any fact is of con­

to the of the actionsequence determination more orprobable
less than it would be without the evidence. Bice v. Hart­probable

Co.,& 300Accident Indem. Ark. at 125. The trial court hasford
evidence,in the ofdiscretion relevance v.determining Simpson

Hurt, 42,41,Ark. 740 618 (1987),294 S.W.2d and its decision
on such a matter will not be reversed absent a manifest ofabuse

State, 61, 65-66,v.that discretion. Wood 20 Ark. 724 S.W.2dApp.
Hamilton, 512, 515,(1987).183 See also v. 297 Ark. 763Oxford

Servs.,(1989);S.W.2d 83 v. Ark. Human 27Dep’t Ark.Waeltz of
167, 171, (1989).768 S.W.2d 241App. Given Ms. tes­Spears’

and the discretiontimony broad allowed to trial thecourts in
evidence,admission of we cannot say the circuit abused hisjudge

in admittingdiscretion this evidence.

Next, the that the circuitappellant argues court erred in sub-
the issue the andmitting of nature extent of the agent’s author-

to the theity becausejury no evidenceappellee presented regard-
such Theing asserts that the trialauthority. courtappellant

instructed the on theerroneously issues of andjury general solic-
and Theiting agents also thatapparent agency. appellant argues

the no thatappellee presented Ms. had the author-proof Spears
reality, or to bind the to oralapparent, an modifica-appellant

binder.tion of the that the evidenceNoting only presented regard-
theing nature of the agency between the Rowerelationship agency

and the was theprovided by Ms.appellant testimony of Spears,
who thattestified she had the taketo bindauthority applications,

insurance,takecoverage, and sell thepremiums, alsoappellant
that the failedargues to evidenceappellee present any which

would differentiate the Rowe aasagency general agent rather
than a for thesoliciting agent appellant.

The relation of theis created ofagency as result
conduct twoby that one of themparties manifesting is willing

control,for the other to act himfor to his and that thesubject other
Bros.,consents to so act. First Commercial Bank v. McGaughey
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The177, (1990).236174, prin-S.W.2d785Inc., 30 Ark. App.
act forthe is tothat agentindicatemannerin somemustcipal

theto act on principal’sact orhim, agreemustthe agentand
is aOrdinarily, agency ques-Id.control.to hissubjectandbehalf
facts arewhere thethe butby jury;be determinedof fact totion

drawn fromreasonablycan beinferenceand oneonlyundisputed,
Id.them, of law.a questionit becomes

the of hiswithin scopean isagent actingWhether
the tojurya of fact forisauthority questionactual or apparent

Enters., Inc., 542,314 Ark.v. Gaines-DerdenHenrydetermine.
Co., 282v. N.W. Nat’l Ins.551, (1993);828 Crail863 S.W.2d

Pannell,175, 176, v. 27(1984);706 Chadwell666 S.W.2dArk.
59, 65, (1989). Arkansas is one of the766 38S.W.2dArk. App.

the ofauthority generala betweenthat makes distinctionstates
v. PyramidHuntof insurance companies.and special agents Life

261, 267,Co., (1987). A732 S.W.2d 167 gen21 Ark.Ins. App.
theall business ofhas to transactauthorityeral is one whoagent

arekind and whose coextensiveof a powerscompany particular
care. Fed’n Ins.Poultryentrusted to its Arkansasto the business

45, 52,Lawrence, (1991).65334 805 S.W.2dv. Ark. App.Trust
risks,to to agreeis authorizedagent ordinarily acceptA general

contracts, to issue and renew poli­the terms of insuranceupon
cies, Id.or the terms of contracts.change modify existingand to

hand, authorized toordinarilyA on the other issoliciting agent,
insurance, themreceive and to forward tosell to applications,

the whento deliveragent, policiesthe or itscompany general
issued, and Id. A is notsoliciting agentto collect premiums.

make on behalf of theinvested with the to contractsauthority
the that a solicit­insurer. Id. The burden is on to showplaintiff

byreal to bind hisauthority principalhas oring agent apparent
Co. v. M.D. Thomp­Id. See also Constitution Ins.contract. Life

Son, 784, 787,Inc., (1972);475 165& 251 Ark. S.W.2dson
Moore, 845, 850,237 376Ins. Co. v. Ark.Commercial Standard

Co.,v. Fire Ins. Ark.(1964).675 In Holland Interstate 229S.W.2d
491, 493, (1958),707 the court stated that a solicit316 S.W.2d

theto or waive terms ofauthority change poli­has noing agent
v. Ark.Henley,Accord Ins. 19Security Corp.cies. of Hartford

held,299, 303-04, (1986).328 It been how­720 S.W.2d hasApp.
ever, an admitted inmaythat withdealing agent presume,one

the that he was acontrary, general agent,the of notice toabsence
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withclothed coextensive withauthority its Land-apparent scope.
Bank, Contractors, Inc.,mark Sav. F.S.B. v. 22Weaver-Bailey

264,258, (1987).166Ark. 739 S.W.2dApp.

bar,In the case at the hetestified thatappellee pur­
thechased insurance from that sheSpears;Ms. recorded his infor­

insurance;andmation his for thatand shecompleted application
advised him with regard changesto that needed to be made to the

Furthermore,system.house’s admittedheating Ms. thatSpears
hadshe held herself out as tohaving take theauthority appellee’s

and sell insurance datepremium payment coverage from the that
the was until thepremium paid application was either accepted

circumstances,rejected.or Under these we hold that the trial
didcourt not err in the of thesubmitting question agency to jury,

and we affirm.

Affirmed.

Pittman, Robbins, Rogers, JJ.,and dissent.

Rogers, Justice,Judith Idissenting. respectfully dissent
from the that the courtmajority’s holding trial was innot error
in a inrefusing to direct verdict favor of withappellant regard

theto issue of whether the binderthirty-day orallywas modi-
fied to be extended beyond thirty days. The foundmajority that
the Rowe couldAgency exercise the authority to extendorally
the binder as a matter of law in Ithis case. disagree. Despite
whether Ms. was a aSpears orgeneral agent soliciting agent,
there is no in the toproof record show that either Ms. orSpears

ever thediscussed binder inappellee letquestion alone orally
themodified binder.

modified,A maycontract be but it is essential that both par-
agreeties to the modification and its terms. Moss v. Allstate Ins.

Co., 33, Also,29 Ark. 776 (1989).S.W.2d 831App. an oral mod-
ification of a written contract must be established clearby and
convincing Cityevidence. Nat’l Bank Fort Smith v. First Nat’lof

5,andBank Trust Co. 22 Ark. 732Rogers, S.W.2dApp. 489of
(1987).

case,In this there was no evidence in the record that appellee
ever discussed the binder with Ms. the insuranceSpears, agent

the Rowefor ToAgency. the thatcontrary, testified Ms.appellee
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thementiona binder norabouthim anythingdid not tellSpears
thehim thatever toldthat no oneHeto him. statedbinderword

The tes-onlydays.thirtygo beyondwouldor applicationbinder
washis coveragethe oflengthconcerningfromtimony appellee
Ms.for a year.had coveragehethat he thoughthis statement

insur-that he hadnever told appelleethat shetestifiedSpears
on thebinder. Basedin theas stateddaysthirtyance beyond

to acase, did not agreebothit clear that partiesisfacts in this
Also, and con-is not clearthe evidencetheof binder.modification

theQuite opposite,took place.an oral modificationthatvincing
discussed bywas neverthat the binderestablishesthe evidence

record, thedespiteAfter reviewingor appellee.Ms. Spears the
soliciting agent,a oragentwas generalwhether Ms. Spearsfact

in thistook placemodificationevidence that an oralis nothere
the binder.modifytothat both agreedcase or parties

Robbins, JJ., join.andPittman

GILBERT, theExecutor of Estatev. DavidGILBERTJohn
Gilbert,Dee Deceasedof Ira

883 S.W.2d 859CA 93-1027

of ArkansasCourt of Appeals
IDivision

5,delivered October 1994Opinion
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Cox, Cox,Davis & O.James forby: appellant.

P.A.,&Thompson Llewellyn, by: M. Keith Blythe, for
appellee.

Mayfield,Melvin is anThis anJudge. from orderappeal
of the court of Sebastianprobate County a lost willadmitting of
I.D. 6, 1992,Gilbert to I.D.probate. Gilbert died on August sur-

wife, Gilbert, sons,vived by his third andMary his John Gilbert
and David Gilbert.
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19, a1993, Gilbert filed petitionJohnOn January appellant
had diedI.D. Gilbertallegingof administratorfor appointment

administra-asforhimselfnominating appointmentandintestate
1993, an4, enteredthe chancellorOn Februarytor the estate.of

thegranting petition.order

8, 1993, aGilbert filedDavid petitionOn March appellee
admitted towritten be probatethat “a certain instrumentasking

decedent, of aand for the appointment per-as the Last Will of the
1993,27, to a letterpursuantsonal Onrepresentative.” April

the letter designateddocuments whichfrom appellee’s attorney,
one) and of will ofandas “the last will testament (page proof

contained“Pagewere with the court. One”Ira D. Gilbert” filed
which left Mr. Gilbert’sthe willallegedofprovisionsdispositive

was toliving everything goto wife or if she were notestate his
(the of “PageL. The last itemto his son David Gilbert appellee).

the ThereFannie E. as Executrix of will.One” Gilbertappointed
Two.”was no “Page

10, 1993, the chancellor enteredhearingAfter a held May
will,will to I.D.’s lastan the asadmitting allegedorder probate

executor, and John GilbertremovingDavid Gilbertappointing
as administrator of the estate.

4, 1993, a to amend the judg-On June filed motionappellant
the will and tes-ment that the document offered as lastasking

not and that he be allowed to con-tament be admitted to probate
aas of I.D.’s estate. In letter totinue personal representative

1993,17, theJune the chancellor denied motioncounsel filed
stating:

forI have considered Motion Amend-carefully your
andment with attached brief after care-Judgment havingof

asBlythe’sit and Mr. well asfully response,considered
research, toown I am not amendmy persuaded my judg-

a newgrantment or to trial.

I would that there was little evidenceAlthough agree
that will be in existence after thethe was seen tophysical

death, that didthe court convinced the deceasedtestator’s is
or will.not revoke cancel his

Beasley,the John an attor-hearingAt on appellee’s petition,
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inney, testified that the middle of he received a1992 call to
Gilbert,assist Mr. I.D. who was in in theSparks Hospital, prepa-

will;aration of that the asked him to come to theappellee hos-
I.D.;pital to talk to that he talked with I.D. about some ideas he

will;had in mind for a and did not see a will or knowprevious
one inwas existence. testified discussed I.D.’s estateBeasley they
and he is certain I.D. knew was there. He said hewhy Beasley
drafted willa but was able itnot to confirm with I.D.

Walters, died,Bill an attorney, testified that after LD. he
searched his andfiles found a of a hewill for him.copy prepared
Walters testified there were front thetwo and ofpages Proof
Will. He that had the firstexplained not beenpage inadvertently

twice,copied they would have a of the first the sec-copy page,
testified, however,ond and the Proof Will.page, of He thethat

first of the will contained thepage all ofdispositive provisions
the and hewill that has never a thatmade will had any disposi-
tive after theprovisions of the executorappointment which is

the lastalways He said thatvery paragraph. what would have
executor,followed would be the of anappointment alternative

clause,the thewitnessing and thesignature, for theprovision
witnesses. Walters testified further that the of willproof page

witnesses;contained the notarized of threesignatures that two of
here”;the witnesses “are that he has no doubt theythat signed

Will;the will as signedwitnesses and the Proof of and that there
is no that “this will was andquestion executed the wit-people

thesignedit of Will at thenessing Proof same time that it was
said, times,Heexecuted.” “we’ve done ait and wethousand do

theit same time.”exactly every

Martha Milam and Katherine Henry identified their signa-
thetures on of will and testified noproof they had reason to

believe didthat not it that didthey sign or I.D. not sign his will.

David Gilbert testified that he had theAppellee seen will after
it was executed in and1972 inagain 1983 after his mother’s

died,death. He testified that after she he and I.D. went through
a safe had her and theappellee bought will was the doc-among
uments. testified that inAppellee 1992 I.D. called theJanuary
house and himasked whether he had seen two certificates of

that he indeposit the safe and said hekept that could not find
either the certificates or the will that he had in the safe. I.D.kept
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certificates, went to and reportedthe the bankto locatewas unable
issued,stolen, and obtainednew certificatesor hadthem as lost

wasthe safetestifiedbox at the bank. Appelleea safety deposit
the com-difficulty rememberingI.D. hadunlocked becausekept

at time.anyand out of thein safeand couldanyone getbination
that he hadnever himthat I.D. toldThe also testifiedappellee

it,will, destroyedor he hadthat he to thatchangethe wantedfound
or it.revoked

Johnthat he contactedtestified further hadThe appellee
will becauseand write a newto come to I.D.’s bedsideBeasley

lost, stolen, thewas ofor and I.D.the will was misplaced,1972
nevernew I.D.was need a one. He testifiedgoinghe toopinion

will, changethat he wanted tothat he had found his 1972told him
it, there was noit. The testifiedthat he had revoked appelleeor

death; he a searchdiligentthe lock box after I.D.’s madewill in
will; to befor and it is nowhereof I.D.’s records the original

found.

1974,Donoho, ex-wife, testified that aroundInez appellant’s
divorced, Fannie Gilbertand were I.D. andbefore she appellant

willthem. Thehad made a will and showed it totheytold them
one, at thewent to the andstated that had othereverything they

left went to the that noth-the survivor everything appellee;death of
men-the the will wasleft to She said thatwasing appellant.

the she“time and time that in summer of 1991tioned again”;
I.D.; have every-that he told her he wanted toappelleevisited

that he mentioned the will. She testifiedandthing; specifically
1992, I.D., he wanted thevisited and he statedagainthat in she

to have everything.appellee

never the existencetestified that he knew ofThe appellant
makewill and that I.D. died he said he was togoingof the before

I.D.that about a beforeyearout a will. also testifiedAppellant
died, whereand his wife the in I.D.’s homespent nightappellant

willwhich the was located.the safe containedallegedly

in findingthe erredOn chancellorappeal, appellant argues
of had notthe last will the deceasedthe document asproffered

in the will torevoked and admitting probate.been

or wills are estab­lostGenerally destroyedspeaking,
in Ark. Ann. 28-40-301an action Codechancery.lished by §
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however,(1987); (1987)28-1-104(6)Ark. Code Ann. grants§
(concurrentcourt with theprobate ofjurisdiction jurisdiction

courts)other over the restoration of lost wills and thefor con-
struction of wills when theincident to anadministration of estate.

Walker, 222,See v. 742Conkle 294 Ark. S.W.2d (1988).892

These were aproceedings to restore lost will incident theto
estate; therefore,of anadministration jurisdiction is inproper

court.probate

Arkansas Code (1987)Annotated 28-40-302 provides:§

willNo of any testator shall be allowed beto proved
will,aas lost or destroyed unless the areprovisions clearly

witnesses,and atdistinctly (2)least twoproved by a cor-
rect or (1)draft deemedcopy being to wit-equivalent one
ness, and:

(1) The will is to have been in atproved existence
testator;the time of the death of the or

(2) The will is shown to have been fraudulently
indestroyed the oflifetime the testator.

In this case does not thatappellant question in his1972
father made a will which was Heappropriately executed. argues

that the willonly was not found in his father’s at thepossession
time of his death and that there is no it wasproof fraudulently
destroyed during his father’s lifetime.

It will will,be that apresumed testator adestroyed
lifetime,executed him inby thehis with intention of revoking

will,the if he retained of the willcustody or had access to it and
death;it however,if could not be found after his this presump­

Hunnicutt, 134,tion be overcome Rose v.may by proof. 166 Ark.
265 (1924).S.W. 651 The burden onwas the toappellee prove

aby thepreponderance of evidence that the decedent did not
Thomas,revoke the will hisduring lifetime. Thomas v. 30 Ark.

(1990), (1990).152 784 S.W.2dApp. 173 But it is not necessary
will;for a trial to determine whatjudge became of the decedent’s

it is theenough that found itjudge was not revoked or canceled
Thomas,theby decedent. supra.

Here the evidence shows that I.D. Gilbert made the



43

will; it1972; the thatsawthat several peopleinwill in question
and otherswhich the appellantan unlocked safe towas inkept

notaccess; that he couldthein I.D. told appelleehad that 1992
inwereof which keptdepositfind the will or some certificates

safe; to the bank asthe certificatesthat I.D.the same reported
reissued; then rented aand that I.D.and had themlost or stolen

him thatI.D. never toldThe testifiedappelleesafe box.deposit
it,will, or that hewanted to changehis that heI.D. found 1972

I.D. mentionedevidence that in 1991There was alsorevoked it.
every-to havehe wantedthe will and told Ms. Donoho appellee

his death.shortlyreiterated that intent beforeand that I.D.thing

novo on and thiscases are tried de appeal,Probate
the unlessfindings judgecourt does not reverse the of probate

erroneous, due deference to hisgiving superiorarethey clearly
and thethe of the witnessescredibilityto determineposition

In the Estatetestimony.to be accorded their The Matterweight of
642, 214,Davidson, 639, (1992);310 Ark. S.W.2d 216839of

Thomas supra.

counsel, the he was convincedIn his letter to chancellor stated
evidence,will, and under theI.D. did not revoke or cancel the

erroneous, inwe the wassay clearly findingcannot chancellor
will I.D. had notthat the document as the of Gilbertproffered

toadmittingbeen and in itrevoked probate.

Affirmed.

Jennings, C.J., Pittman, J.,and agree.
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HILL v. STATE of ArkansasChristopher

CA CR 93-640 883 857S.W.2d

Court of of ArkansasAppeals
Division II

5,deliveredOpinion October 1994

Green,&Green Henry, by: BradleyJ. for appellant.

Gen.,Winston Bryant, /. BrentAtt’y by: Asst.Standridge,
Gen.,Att’y for appellee.

Rogers, court,Judith The trialJudge. as the trier ofsitting
fact, Hill,found the appellant, ofChristopher guilty possession
of a controlled (cocaine) deliver,substance with intent to and sen-
tenced him to a term of twenty-five in ofyears which thir-prison
teen wereyears The sole issue onsuspended. isappeal appel-
lant’s contention that he did not andvoluntarily waiveknowingly
a trial by jury, and thus was denied the aright to trial. Becausejury
the waiver of a trial notjury was in the manneraccomplished pre-

law,scribed weby must reverse and remand for a new trial.
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that, of aat the pre-trialconclusionThe disclosesrecord
trial, was some discussionbefore thereheld the dayhearing

trial.appellant’s jurycourt counsel about postponingandbetween
thefor trial onwere cases scheduledthere otherthatIt appears
tri-date, since theaa which might pose problemsituationsame
beand the courtroom wouldbeen election dayhad set onals

discourse, for thethis counselvotes.counting Duringneeded for
for monthshad been in threejailthat appellantdefense outpointed

trial, fast trial” or thathe “either a realand requestedawaiting
Therecognizance. prosecutionbe released on his ownappellant

release, givento the for appellant’snot amenable requestwas
offense,and the of thecontacts gravityout-of-stateappellant’s

Asof cocaine.involve seventeen rockswhich was said to some
alternative, tothat the casethe suggested proceedan prosecution

for thenext without a Counseljury.the as butday planned,trial
aforby askingto the prosecutor’s suggestiondefense responded

hear-the with Theappellant.few moments to discuss proposition
then a the “Allby saying, right.was to close courtbroughting

Well, in oneI don’t want to it Two trialstry frankly.tomorrow
We’rebe for a third congestedwould me without one.day plenty

thewe’re not further onnothingthat bad.” The record revealsbut
matter, a trial was held the fol-trial but benchjury-versus-bench

fromday any objection appellant.withoutlowing apparent

2, 7Article section of the Arkansas Constitution provides
“in bya trial be the mannerjury may prescribedthat waived
law, criminallaw.” The manner as toprescribed by applicable

cases, Rule the Rulesis set out in 31.2 of Arkansas of Criminal
ruleProcedure. This provides:

to trialShould a defendant desire waive his toright
he must do either in inby jury, writing openso orpersonally

acourt. A verbatim of at whichanyrecord proceedings
waives to a madedefendant his trial shall beright by jury

and preserved.

When the togetherconstitutionalconstruing provision
State,v. 310with Rule the held in Calnan31.2. courtsupreme

744, (1992)', that law is clear thatArk. 841 S.W.2d 593 ”[t]he
thea defendant waive trial isonly way right by per­the may jury

inin or courtan declarationsonally making express writing open
waivesthat the court where the defendantproceedingsand open

Calnan, the alsoher must be In courthis or right preserved.”
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determined that could not be aright bythis forfeited defendant’s
inaction, and ruled that the burden theis on trial court to assure

athat waiver of the trial inany right juryto isby accomplished
with theaccordance of the law. The court con-requirements thus

cluded thethat rule didcontemporaneous objection not apply.
Since the record in that case contained no waiver of the toright

trial,a thejury court found merit in thesupreme argu-appellant’s
violated,ament that her trial had beenright juryto and it reversed

State,and remanded newfor a trial. See Winkle v.also 310 Ark.
713, (1992).841 S.W.2d 589

More the courtrecently, decided the ofsupreme cases
State, 387, (1993),Bolt v. 314 862 841Ark. S.W.2d and Johnson

State, 471, 478,v. (1993),314 Ark. 863 S.W.2d 305 314 Ark. 868
(1993)S.W.2d 43 (supplemental Inopinion denying rehearing).

State,Bolt v. the had signed a formappellant hisacknowledging
trial, counsel,right to a and laterjury his in court and in theopen

waivedappellant’s presence, jurya trial and theasked trial court
State,to hear the case. Similarly, in Johnson v. the hadattorney

in andstated court in theopen that theappellant’s presence right
to a trialjury was waived in of abeing favor bench trial. The sit­
uation in Johnson differed from that in Bolt in that theonly appel­
lant in Johnson had not been with a form whichpresented specif­

theically accused of the aapprised right to trial. Injury both cases
State,the urged, on theappellants relying decisions in Calnan v.

State,supra, and Winkle v. that theirsupra, waivers did not meet
the of the rule because wererequirements made their attor­they by
neys, and not “personally” by them. The supreme court disagreed,

that anholding attorney’s waiver made theon in therecord pres­
ence of the defendant satisfied the the law.requirements of The court
in Johnson stated thatspecifically under those circumstances a
defendant may not stand andidly by later cry foul.

case,In the thepresent after had filed his briefappellant
court,with the Statethis filed a motion to settle the Inrecord.

motion, that,this the State asserted that it had learned despite
silence, discussion,the record’s there beenhad a inpresumably

inappellant’s whichpresence, hadappellant’s counsel informed
the trial thatcourt waiveagreed to theappellant right to a jury
trial. The State madespecifically reference to the cases of Bolt

State,v. State and Johnson v.supra, supra, which were then
the motion,in Incourt. further ofpending supreme thesupport
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from theentry pre-trial court’s docketthat theState notedthe
trial had beenthe that a jurynotationcontainedhearingtrial

trial court toand directed thethe motionWe grantedwaived.
the matter.a onhearingconduct

anremand, court enteredafter the the trialhearing,andOn
fact.of The courtmade the following findingsin which itorder

that, the hearing,at conclusion of pre-trial appellantthefound
withto the to discusslibrary proceedingcounsel retiredand his

that advisedcourt counsel appellanttrial. The foundnon-jurya
trial, dis-and andbetween a jury non-jurythe differencesof
theand what out-likelywhat could occurcussed possibilities

wanted hisThe court found that appellantwould be. alsocome
ahe the differences betweenthat understoodcase tried quickly,

trial, that heand that he advised his attorneyand non-juryjury
thenwith the next The trial courtto trialproceed day.wished

record, hadthat the after Mr. Smith counsel]found “[o]ff [defense
defendant,the Smith went into thewith Mr.the conversation

attorneyand the Court and the state’schambers advisedCourt’s
Smith,with Mr. tothe defendant after consultationagreed,that

waive his to a trial.”right jury

the theour review to record ofConfining pre-trial
trial, we are with a like that whichand of faced situationhearing

State,the anddenounced in both cases of Calnan v. supra,was
State, held thev. in that a bench trial was withoutsupra,Winkle

a Inan waiver of the to trial.juryrecord reflecting express right
cases and their the court hassupreme spoken,those progeny,

trial waived in writ­that the to a must becommanding right jury
court, him­the in either theby appellantor on record opening

thein defendant’s Sinceattorneyor his theby presence.self
silent, we are to findcompelledconspicuouslyrecord here is

he the torightin the that was deniedargumentmerit appellant’s
reconstructed ontrial. Even the record asconsideringa jury

remand,1 the trial court foundthe would be the same sinceresult
cham-counsel inthe waiver was communicated defensebythat

made, werequirement 31.2 that record bethe found in Rule a verbatim1 Given
wasin this to reflect that whichquestion whether the record can be settled instance

however,done, goodquestion, in ask­yet We the State’s faithnot recorded. do notbut
may simply froming to which have been omittedthe record be settled include thatfor to

brought appeal.uprecord onthe
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beingbers without and without a recordappellant present being
themade of colloquy.

Reversed and Remanded.

Cooper Robbins, JJ.,and agree.

Frankie v.Gene IRVIN Rhonda IRVIN

CA 93-610 883 S.W.2d 862

Court of ofAppeals Arkansas
En Banc

5,delivered OctoberOpinion 1994
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Davis,A. Wayne for appellant.

Hubbell,Billy J. for appellee.

Rogers,Judith This is anJudge. anappeal from order
childincreasing appellant’s support obligation and awarding

reversal,an fee. Forappellee attorney’s contends thatappellant
the chancellor erred in childincreasing thatsupport; the chan-
cellor erred notby and,his failure to attendexcusing the hearing;
that the erred inchancellor thatconcluding was enti-appellee

$1,500.tled anto feeattorney’s of Because we agree with appel-
issue,lant’s final we affirm with modification.

The in thisparties case were divorced in November of 1991.
Pursuant ato child andcustody property settlement agreement,

Irvin,appellee, Rhonda was awarded custody of their twin sons
25,werewho born on March 1989. According to the agreement,

Irvin,Frankie Geneappellant, was toobligated the sumpay of
$250 twins,a month in of the andsupport he was to be respon-
sible for one-half allof medical incurredexpenses on behalf of
the children which were not covered medicalby insurance.

12, 1992,On January appellee thepetitioned court for an
increase in child and thesupport designation of a visi-specific
tation schedule. Appellant to theresponded petition, and on July
22, 1992, the court entered an order asetting onhearing Sep-

23, 1992,tember at 9:30 a.m. Notice of the hearing was received
theby parties’ Neitherattorneys. norappellant his how-attorney,

ever, at Nevertheless,the scheduledappeared hearing. the chan-
cellor withproceeded the and afterhearing, listening to the tes-

offeredtimony theby appellee, chancellor announced an increase
in childappellant’s $505support obligation to a month. The chan-
cellor also $1,500.awarded an feeappellee attorney’s of

Before record,this decision was entered of appellant filed
an order,to theobjection of theentry proposed thatcontending
his failure to at theappear hearing should be excused. After a hear-

theing, chancellor denied trial,appellant’s a newrequest for and
an order forth thesetting chancellor’s decision on appellee’s peti-

28,tion was filed on January 1993. This followed.appeal

issue,As his first appellant contends that the chancellor
erred in the childincreasing insupport payments that there was
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thesince entryin circumstanceschangeof a materialno showing
the chancellor erredHe also thatarguesdecree.of the original

based on an estimated incomeof supportin the amountsetting
$25,000.of

that had con-testified appellantAt the hearing, appellee
She relatedand threatened her since the divorce.harassedstantly

culminated in an incident wherein shethat the hadharassment
afterin defense of herself and the childrenshot the appellant
Sheinto her at 2:00 a.m.wayhad forced his apartmentappellant

thethat the authorities had determined that wasshootingsaid
that the children needed ascounsellingbut she statedjustified,

a the which she could not afford. She also tes-shooting,result of
medical insurance for the chil-coveragetified that the cost of

increased, wear and thatdren had that both children now glasses,
the month.eyeone child had undergone surgery previous Appellee

added that the cost of the children had increased asclothing they
that,She further related because of thehad older.grown per-

her awith husband fromsisting appellant, previousproblems
had for a of of their child and thatchange custodyfiledmarriage

he the of child from her.was seeking payment support

that never held a whenalso testified appellant jobAppellee
nevertheless,married, he,were that had hadalwaysbutthey

that theto She saidmoney during marriage appellant paidspend.
$7,500 Firebird,a athingscash for the of such aspurchase

$2,000$13,000 home, conditioner,a air a livingmobile room
suite, dishwasher, microwave, andstereo other various house-

$10,000She that had ahold items. also stated fineappellant paid
in in with a to man-chargeTennessee connection of conspiracy

$5,000well a relatedufacture as as fee.marijuana, attorney’s
that continued to haveShe further testified toappellant money

said that hadafter the divorce. She aappellant purchasedspend
Maxima, $18,000.like the she had at aNissan one ofbought price

that hadrelated also boasted of hisappellant purchasingAppellee
a diamond for Christmas.ringgirlfriend

on this testimony regardingBased appellant’s spending
habits, the that had an income ofchancellor estimated appellant

$25,000. In with the childat least accordance applicable support
chart, $505he child to aincreased appellant’s support payment
month.
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the amount of childOrdinarily, lies withinsupport
Belue,the discretion of the v. 38sound chancellor. Belue Ark.

81, 828 (1992).855 TheS.W.2d chancellor’s asApp. findings to
child will not be ondisturbed unless it is shownsupport appeal

thethat abused Achancellor his discretion. Id. chancellor’s deci­
on tosion whether income must based thebe on factsimpute

Grable, 410,and of eachcircumstances case. Grable v. 307 Ark.
(1991).821 S.W.2d 6

A in circumstances bechange must shown before a
can ancourt order childmodify regarding thesupport; assump­

is that the thecorrectlytion chancellor fixed inamountproper
Roland, 60,the decree. Roland v.original 43 Ark. 859App.

(1993).S.W.2d 654 A chancellor’s determination as to whether
arethere sufficient circumstances to warrant anchanged increase

fact,in child ais of and thissupport finding will not befinding
reversed is Inunless it erroneous. Id.clearly this deci­making
sion, the chancellor themust consider of one asneeds com­party

Hunt,to the of theability other to Hunt v. 40pared Ark.pay.
166, 842 470 (1992).S.W.2dApp.

case,In this the chancellor had evidence before him
thethat the hadneeds of children sinceincreased the ofentry

divorce,the wellas as evidence thatdemonstrating appellant
maintained the to forability provide his children even itthough

review,hewould that wasappear employed.not In ourmaking
we observe that the original amount of bywas setsupport agree­
ment, observe,and not ofdetermination the chancellor. Weby also

have,as the chancellor must that was with­appellant ostensibly
out a when thejob madeoriginal was for him toprovision pay
child and note thatsupport, has notappellant sought abatement
of his ofobligation upon any claim Thehardship. inguidelines

that,the supreme percourt’s curiam on child support suggest
income,when it is considercalculating appropriate to the amount

a is of or apayor capable earning net-worth onapproach based
etc. In Re:property, lifestyle, Guidelines Child Supportfor

Ark. 613Enforcement, (1991).305 Given theAppdx. testimony
increased,thethat children’s needsdemonstrating have we can­

not that thesay chancellor’s offinding changed circumstances is
And,theclearly against of the evidence.preponderance under

case,the wecircumstances of this findparticular no abuse of
$505in the of atsettingdiscretion amount support by imputing
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$25,000 of spend-on the evidence appellant’sincome of basedan
habits.ing

Next, that the chancellor erred over-bycontendsappellant
At the onhearingof the order.entryto theobjectionhisruling

not attendthat he didattorney explainedthe objection, appellant’s
in Louisianahad another trial scheduledthe because hehearing

the death ofand because of unexpectedthe same date alsoon
hethe thatstated that he advised appellanthis uncle. Counsel

He related that he contacteda continuance. alsowould obtain
rescheduled,in have the hearingan effort toattorneyappellee’s

refused,that, he to reachand when attorney attemptedappellee’s
court, do so.the but was unable to

theIn that failure to attendconcluding hearingappellant’s
excused, that the hadnot the chancellor observed hearingwas

but that counselbeen set for two months previously appellant’s
had waited until the before the to to obtainevening hearing try

that,The chancellor had the Louisiana triala continuance. noted
first, then should have contacted the court shortlybeen set counsel

matter, that,the in this and ifafter notice ofreceiving hearing
itthe Louisiana trial had been set after this would nothearing,

have been for a continuance. The chancellorgrounds obtaining
that he the at thefurther noted counsel tophoned prior hearing

machine,number counsel had left his and the chan-answeringon
cellor indicated that he have amight granted continuance for

funeral,attend had he been able reachcounsel to his uncle’s to
noted, however,counsel that The chancellor thatmorning. coun-

sel did not attend the funeral. In addressing appellant’s complaint
counsel’s refusal to to aconcerning appellee’s agree postpone-

ment, the chancellor remarked that do not have theattorneys
continuances,to and thatauthority grant counsel’s refusal was sim-

a matter of his client’s wishes.ply representing

In of the chancellor’s welight findings, cannot con­
clude that the chancellor abused discretion in denyinghis appel­

Mitchell,Inlant’s for a continuance or a new trial. Brown v.request
106, (1957),228 Ark. 305 S.W.2d 854 the court said:

It theis of a to himself informed of theduty litigant keep
case, and aof his relief aprogress party seeking against

theon of unavoidable or mis-judgment ground casualty
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him from must showfortune that hepreventing defending
himself is not of and he cannot haveguilty negligence,

ifrelief the haveof the to beentaking judgment appears
todue his own carelessness.

109, Sims,305Id. at S.W.2d at (quoting856 Parker v. 185 Ark.
1111, 51 Also,517 the a(1932)).S.W.2d matter of continuance

thelies within sound the v.discretion of court. Sage Sage, 219
853,Ark. 245 S.W.2d When(1952).398 the court exam-appellate

chancellor,a discretionaryines decision made the theby ques-
whether,what thetion is not court would have butappellate done

—law,a matter ofas discretion was abused was the judgment
Carter, 70,arbitrarycall or v. Ark.groundless. Carter 303 792

bar, chancellor,(1990).S.W.2d In the at the597 case after hear-
counsel,the ofing found noexplanation appellant’s reason why

an additional shouldhearing granted.be We cannot thatsay this
decision was without andjustification, we affirm on this issue.

We need not address contention that heappellant’s
is entitled to another because his failure to attendhearing was at
his attorney’s direction because the is notargument supported

Barnes, 287,citation toby any Barnes v. Ark.authority. 311 843
(1992).S.W.2d 835 Nor do we address argument thatappellant’s

he duewas denied itprocess because is made for thebeing first
time on Even ofappeal. arguments constitutional dimension must
be ifargued below are bethey preservedto on v.Brightappeal.
Gass, 71,38 Ark. (1992).831 S.W.2dApp. 149

As lasthis contends that thepoint, appellant chancellor erred
$1,500.in an fee in theawarding attorney’s amount of We agree.

that, fee,The record reflects when the the chan-discussing
cellor of counsel as to theinquired appellee’s why feerequested

$1,500 $350of exceeded $400.the usual rate of to Counsel
that the amount included services toreplied rendered appellee

in connection with the incident.shooting Counsel thejustified
ainclusion of fee for these services that the adviceby stating

offered theconcerning was relatedshooting to vio-appellant’s
reason,lation theof order. For this therestraining chancellor

$1,500theallowed fee.

Our courts have the inherentrecognized ofpower
a court of to awardequity attorney’s fees in domestic relations
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andaward feesshouldthe chancellorand whetherproceedings,
theofthe discretionwithinare mattersthereofthe amount

306,Paulson, 652 S.W.2d8 Ark. App.v.Paulsoncourt.chancery
however,record, therethatdisclosestheOur review of(1983).46

ain case. As consequence,thisextant orderrestrainingwas no
ren-a fee for servicesto includethink it iswe do not appropriate

Therefore, werelationsthe proceeding.dered outside domestic
$400, within the usuala feefee award tothe attorney’smodify

above.awarded as disclosedamount

Affirmed as Modified.

Cooper Robbins, JJ., dissent.and

Justice,Cooper, I dissent.dissenting. respectfullyR.James
filed onlychild wasfor increased supportThe requestappellee’s

The initial decreedecree. pro-the divorcefollowingtwo months
decree$250 The modifiedchild of month.pervided for support

amount, ofmonthly paymentthat requiringthan doubledmore
$505.

an ofin the case at bar incomeimputedThe chancellor
absence,$25,000 thein on basis of testi-to the hisappellant,

isolated, This fig-a fewregarding alleged, expenditures.mony
inand there is the record tonothingure was pure speculation,

true income. Seeindicate that this is most thelikely appellant’s
Brothers, Todd, 785,Ark. 875 S.W.2d 67Inc. v. 316Jacuzzi

(1994). there to showabsolutely nothingMore wasimportantly,
had from the time of the orig-that the income increasedappellant’s

the fundamental law govern-inal order. This flies in the face of
theit is assumed that chancellor correctlysuching proceedings:
decree,in the and a oforiginal changefixed the amountproper
the thethose at time ofobtaining originalcircumstances from

a an ordermay modify regard-decree must be shown before court
Roland, 60,43 Ark. S.W.2dchild Roland v. 859App.ing support.

(1993).654

bebe that a of circumstance couldchangeIt may argued
the need for thecounsellingfound based on for psychological

However, fact that the chancellorchildren. the isinescapable
in child a ofupon findingthe increase support squarelybased

thatfrom the bench hisincreased income. The chancellor stated
child wascircumstances tochanged relating supportoffinding
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“$25,000 income,estimate á abased on his of which wouldyear
$505.00translate into There evi-of month.” is nosupport per

dence of that thecircumstance would fact-finder toany permit
conclude that the hadincome doubled the shortappellant’s during

between the order theand modified order.period original Although
withour be the we should notsympathies may appellee, permit

Furthermore,totallythem to obscure the of the law.requirements
we are not The case becertainly anyone. shouldpenalizing
reversed and remanded for a new sotrial that both canparties pro-
duce evidence which shows the true financialactually picture,
and I dissent.respectfully

Robbins, J., in this dissent.joins

Sterlin Clifford KIMBRELL
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Aldworth,C. forJohn appellant.

M. Edward Morgan, for appellee.

Rogers, Kim-Sterlin CliffordJudith TheJudge. appellant,
brell, the Burén Chanceryfrom an of Vanhas orderappealed

in thechild amountCourt him to continuedirecting paying support
son,a on his adultsixty dollars month behalf of handicappedof

the chancel-Jason Kimbrell. does notAppellant disputeClint
that,or in some circum-that Clint isfinding handicappedlor’s

stances, it is to continue a non-custodial parent’s supportproper
Instead,a child majority. appellant arguesafter reachesobligation

that, disabled, he should not be torequiredbecause he is also
that,Clint. In maintains underappelleeforpay support response,

circumstances, the did his discretion.the chancellor not abuse
affirm.We

1986,The were divorced in and was awardedparties appellee
Clint,of was a minor at that time. wasAppellantwhocustody

1992,$10 week In Januaryto a in child ofsupport.ordered pay
themoved for an increase in and for continua-supportappellee

even had reached thethoughtion of Clintappellant’s obligation,
the held inof At on this motion Octobereighteen. hearingage

1992, that he could for Clint’sof testified notappellant provide
work hadat that time. He said that he was unable to andsupport

for benefits because of hissecurity disabilitysocialapplied
had worked odd jobsHe related that he previouslyemphysema.

divorce,thehere and there and had been able to sincepay support
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hebut said his and thathe that condition had worsenedphysical
in ahad worked about and a half. As a result of thatyearnot

the inchancellor found that Clint was andhearing, handicapped
need of further and he fixed at dol-twenty-fivesupport, support
lars a week. The chancellor noted that had not broughtappellant
forth medical evidence toany verify his claim of anddisability,
stated: week not a It“Twenty-five dollars is amount.per major
is an amount thethat court feels that Mr. Kimbrell can probably

basis,awork slow and evenon cans topart-time up producepick
it.”

1992,In ofDecember moved to have his childappellant
motion,obligation abated. To ansupport appellantthis attached

affidavit of a thatphysician stating appellant suffered from chronic
obstructive disease.pulmonary

motion,The on ofhearing out which thisappellant’s appeal
arises, took in ofplace that theApril Appellant1993. testified
Social heSecurity Administration had determined that was dis-

$435abled hadand awarded him month Hea in benefits. also said
$5,000 benefits, $1,500that he had received in back of which

remained to Clint theunspent. According appellant, received
same amount hismonthly for own disability. furtherAppellant
testified that livedhe and hadalone no other source of income.
He admitted hethat be able tomight contribute dol-twenty-five
lars a month toward Clint’s support.

testified that Clint hadAppellee been as adiagnosed schiz-
and that he lived inophrenic a home in Morrilton which pro-

vided his andfood shelter. said allShe that of his disability
income, $30,save went to the home. She estimated that Clint’s
personal expenses exceeded his securitysocial benefits by eighty
to one hundred a monthdollars and she said that hadshe been

allfurnishing of Clint’s toiletries and clothing. She testified that
she $279is also anddisabled receives month inper disability
benefits.

At the theconclusion of thehearing, found thatchancellor
Clint’s incidental needs amounted to one hundred dollars a month.

that, incomes,He stated theconsidering lowparties’ appellant
incidentals,should of thepay sixty percent or asixty dollars

month, and that wouldappellee be forresponsible purchasing
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reducing appellant’sAn orderof these items.the remainder
dol-sixtyone hundred tofromchildmonthly support payments

1, 1993; followed.thison June appeallars was entered

that, major­child reachesrule once aThe isgeneral
that child ceases.tothe of theduty parents supportity, legal

113, (1985).685 155 AnArk.Towery,v. 285 S.W.2dTowery
rule, however, a child is mentallyexists whento thisexception

Id. In within atany majority. keepingdisabled wayor physically
9-12-312(a)(5)(B)Annotatedthis Arkansas Codeexception, §

for the1993) that court alsomay provideprovides(Repl. “[t]he
aa fromsuffering handicap­of for personcontinuation support

live inde­the toabilitywhich affects the of personconditionping
thefrom custodial parent.”pendent

continued forsupportThe determination of whether
theis has made the basis of factsan adult child to be onproper

Elkins, 63,262 Ark. 553 S.W.2deach Elkins v.of case.particular
the of child(1977).34 We have also said times that amountmany

the and that wewithin the discretion of chancellorliessupport
an ofthe absent abuse dis­findingwill not disturb chancellor’s

7,Jones, (1993).v. 43 858 S.W.2d 130cretion. Jones Ark. App.

earlier, thenot issue with chan-stated does takeappellantAs
should be contin-that the offindingcellor’s obligation support

the account of Clint’s disability.ued of onbeyond age majority
warrant the impo-His is that the circumstances do notargument

brief,In char-a on him. his appellantsition of support obligation
theadults ... at samebeingacterizes himself and Clint as “two

thatand and contends he should notdisability,”level of income
because he is also disabled. Webe to contributerequired support

cannot agree.

314Enforcement,The Guidelines Child Supportfor
644, do address(1993),Ark. 863 S.W.2d not specifically291

a is to sup­the situation where disabled parent required provide
disabilityan adult child who also receiveshandicappedforport

thatin or her The doguidelines provideincome his own right.
the court should con­Security Disability recipients,Social“[f]or

made to the disabilityamount of awardsany separatesider the
646, 863 S.W.2d atchildren.” Id. atand/orspouserecipient’s

sourcedid Clint’s independentThe chancellor here not ignore294.
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income, but heof determined that Clint’s necessary expenses
exceeded that which he received in income one hun-disability by

Further,dred dollars. in the amount of the chan-setting support,
cellor considered the financial conditions of both andpoor parties,
concluded that each should share the ofresponsibility providing

needs,for Clint’s as based on their andincomes theirrespective
relative abilities to pay.

is disabled andAlthough appellant his source of income is
derived from his disability, is situated.appellee similarly To agree
with would be toappellant’s argument the burden onplace solely

which would then her in aappellee, which he him-put position
self is toseeking avoid. As was the courtexpressed by supreme

1032,in v. 252Petty Petty, (1972):Ark. 482 S.W.2d 119

Is there valid theany reason motherwhy alone should bear
the financial forresponsibility the . . .helping daughter
To ask these is butquestions to answer them for each par-
ent is for the childresponsible bringing into this world and
each, able,where anfinancially has to renderobligation
assistance.

1036,Id. at 482 S.W.2d at 121.

heDespite appellant’s disability, has a source of
income and thus is not without thewholly means to pay support.

situation,theWeighing of the weequities cannot that thesay
chancellor abused his discretion by ordering toappellant pay

dollars a monthsixty for Clint’s support.

Affirmed.

Cooper Mayfield, JJ.,and agree.
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Vaccaro,Charles G. for appellant.

Spears,Donald M. for appellee.

Mauzy Pittman,John Dave Johnson hasJudge. appealed
Inc.,a summaryfrom awarded tojudgment Harrywell,appellee,

order,the Garland Circuit Court.by County In the the circuit
judge found that suit was to the statuteappellant’s subject of
frauds, (a)(6) 1991),Ark. Code Ann. 4-59-101 which(Repl.§
provides:

contract,Unless the agreement, or or some mem-promise,
thereof,orandum or note which an action isupon brought

is made in andwriting the besigned by toparty charged
therewith, . . no beaction shall tobrought charge any . . .

contract,upon any[pjerson, promise, agreement,or that is
to (1)not be within oneperformed year from the making

contract,theof promise, agreement.or

We and reverse and remand thisdisagree case for trial on the
merits.

In his asserted that he hadcomplaint, appellant entered into
1,an oral agreement for with onemployment appellee August

1988. He that to himalleged a 10appellee agreed pay percent
allcommission on sales made to customers acquired by appel-

lant. to him thir-According appellant, appellee discharged after
teen months of and refused toemployment any further com-pay
missions on sales to customers he raised theacquired. Appellee
statute of frauds in anddefense moved for summary judgment.

In to the motionresponse for summary judgment, appellant
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affidavit, toagreedhadthat appelleewherein he statedfiled his
cus-anysales toon all futurecommissionhim a 10 percentpay

thatto cus-sold printingaslongsoacquired appelleetomer he
this com-toagreed paystated that appelleealsotomer. Appellant

to work forcontinuedwhether appellantofregardlessmission
induced himdo so hadthat toagreementand appellee’sappellee

the affi-attachedfor Appellantsuch customers appellee.to acquire
Johnson,brother, that hadstated appelleeEdwin whodavit of his

customersall toa on salescommissionoffered to pay appellant
to thatto sell printingas continuedappelleehe soacquired long

customer.

thethat circuit erred in grantingtheargues judgeAppellant
(1) he met proofon two grounds:motion for summary judgment
of material factin that a issueshowing genuinewith proof

contract, terms,trial; (2)and oral its wasbyremained for the
and, therefore, not sub-as to the time forindefinite performance

frauds.to statute oftheject

when aonlyshould beSummary judgment granted
revealsfilingsthe and otherreview of pleadings, depositions,

fact, and theis no issue as to materialanythat there genuine
law. Undemis entitled to as a matter ofjudgmentmoving party

162,Bank, 158,46 Ark. S.W.2d 451v. First Nat’l 879App.
a of enti­(1994). showingWhen the movant makes facieprima

tlement, withthe meetrespondent proof proof by showingmust
fact. In from thea issue to a material Id.asgenuine appeals

we review facts in a mostlightof summary judgment,granting
thethe and resolve doubt mov­favorable to any againstappellant

evidence,whereId. is noting party. Summary judgment proper
in no material as to revealsactuality, aspectsdisputealthough

be drawnreasonablyfrom which inconsistent hypotheses might
Sessions, 307differ. v. Ark.mightand minds Thomasreasonable

203, review,208, (1991). we need818 S.W.2d 940 On appellate
if the wasonly granting summary judgment appropri­decide of

thethe mov­evidentiary byate on whether items presentedbased
in the left material of factof motion aing party support question

Co., 145,v. Ark.Reynoldsunanswered. Shelter Mut. Ins. 313
148, (1993).S.W.2d852 799

We that the satisfied his burden ofbelieve appellant
in the motion summarywith to formeeting proof proof response
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Builders, Co.,In v.Township Inc. Kraus Constructionjudgment.
487, 491-92, (1985),286 Ark. 696 S.W.2d 308 the Arkansas
Court reversed and remanded a case whereSupreme summary
had been entered theon basis of the statute of frauds.judgment

There, the court stated that of frauds to agree-appliesthe.statute
ments which are of within a andincapable performance year that
a is thecontract not within of the statute of fraudsprovisions
where the demonstrates that it was ofproof performancecapable
within one evenyear, if there was a evenor apossibility proba-

itbility that a time.might longer Accord Chadwell v.require
Panned, 59, 62-63,27 Ark. (1989).766 38App. S.W.2d In Coun-

Reiss, 222,&try Corner Food v. 22Drug, Inc. Ark. 225-App.
26, (1987),737 S.W.2d 672 we held that the statute of frauds
did not to the contract inapply employment question because it

that,was for an indefinite Weduration. also ifnoted even the
statute of frauds had theapplied, would stillappellant employer
be liable theto appellee for the entireemployee compensation

There,him inpromised exchange for his services. the appellee
had sued for the benefits of healthfamily insurance coverage

that,him partas of his Wepromised compensation. noted even
in situations where the statute of frauds theapply,does employer
is liable forstill whatever service was rendered. Id. at 226. See
also v. Sealtest Foods Div. Nat’l Dairy Prods. Corp.,Swafford of

1182, 1188, Further,252 (1972).Ark. 483 S.W.2d 202 in Coun-
Reiss,try 225-26,Corner Food & Inc. v. 22 Ark.Drug, atApp.

we stated that an contractemployment may also be taken out of
the theoperation of statute of frauds if sufficient detrimental

shown;reliance is where one has acted to detrimenthis insolely
reliance anon oral anagreement, may be raisedestoppel to defeat
the defense of the statute of frauds.

brief, that,In Maestri,its underappellee argues v.Hoffius
13,31 Ark. 786 (1990),S.W.2d 846App. the contract was not

enforceable because failed toappellant a written mem-produce
case,orandum. We disagree. In that Hoffius anbrought action for

contract,breach of an alleged three-year employment which was
theclearly to statute ifsubject of frauds the writing evidencing

that contract was found to be insufficient.

Here, the fact that the commissions bemight topaid
afor of timeappellant period longer than one year does not bring

this contract within the of Astatute frauds. similar situation was
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224,Cox,v. 252 Ark.Co.Implementin Lake Villagepresented
have“Wethe court stated:228-29, (1972),36 where478 S.W.2d

be com-which mayto contractsstatute does not applythat theheld
doneto bewhen remainsnothingone sideonpletely performed

offor theyear, except paymentthan onea longerduring period
309,Cain,v. Ark.Reed Co. 169in OilSimilarly,compensation.”

stated:316, the Court(1925), Supreme333 Arkansas275 S.W.

tolabors did not comeof appellee’sIt true the fruitionis
a thethe of fromyearuntil after expirationthe appellant

thecontract, actuallythe performedthe but appelleedate of
. . .before that time.under contractcalled for hisservices
ofwithin the statutewas not rendered voidThe contract

the servicesconsideration for appellee’sbecause thefrauds
savedto one-half the sumfixed an amount equalwas at

reduc-theyearsa of three afterthe forappellant periodby
forbya method theadopted partiesThat was simplytion.
histhe underby appelleerenderedvaluing the services

contract.

642, 645,Read, Ark. 290Co. v. 172FurnitureManufacturers’
relevant this(1927), also to appeal:S.W. 353 is

whichand was onecontract between Read appellant[T]he
been, was,have and in fact completely performedcould

time, wasthan all thatin less a andyear’sRead muchby
ofthe was the payment compensationleft of performance

thecontractThis took the betweenoriginalby appellant.
frauds, theforthe statute ofout of the ofoperationparties

thewell that statute appliesrule seems to be settledquite
withinto be on either sideto contracts notonly performed

bemaywhicha and it does not to contractsyear, apply
onon one side and remainsnothingcompletely performed

aduringthe ofpayment compensationthe other side but
than a year.of moreperiod

of material fact existsWe that a issuegenuinehold
and case trial.reverse remand this forand

Reversed and remanded.

Jennings, Mayfield, J.,C.J., and agree.



66

Steve BASURA v. CITY OFGeorge SPRINGDALE

CA CR 93-1307 884 S.W.2d 629

Court of of ArkansasAppeals
IDivision

12,delivered OctoberOpinion 1994



67

Norwood, for appellant.Doug

Asst.Gen., Standridge,BrentJ.by:Att’yBryant,Winston
Gen., for appellee.Att’y

case, wein thisMayfield, From a stipulationJudge.Melvin
4, 1991; thaton Marchfor DWIarrestedwasknow the appellant

thetoguiltya ofand entered pleacourtin municipalhe appeared
1991; on19, Aprilhe was sentencedand thatMarchoncharge

$319 install-1991, bycosts of29, $300fine plusa ofto pay
17,month, due Maybeingthe first payment$100of perments
ofanyfailed to pay parttheWe know that appellantalso1991.

due.the sum

issued ona wasfailure to summonsof his pay,Because
arrest, Ark. Code9, 1991, topursuantfor appellant’sOctober

arewhich5-4-203(b). unexplained, appel-For reasonsAnn. §
2, 1992, caseand when hisDecemberarrested untillant was not

18, 1993,on June appel-in courthearing municipalforcame up
had run. Thetrialthat the time for speedyarguedlant’s counsel

trial, butlack athe case for of speedydismissedmunicipal judge
offense, which was repeatedcontinuingwas athat thisbelieving

issued anotherimmediatelythewas judgeuntil the judgment paid,
arrest, thirtyand he was ordered to spendforwarrant appellant’s

in full that same day.the judgmenthein unlessjail paiddays
to circuit court.filed animmediately appealAppellant

court, the judgethe circuitthe came beforeWhen case
trial, statuteto theasarguments speedytherejected appellant’s

limitations, and the appealedappellantand double jeopardy,of
Ann. 5-4-(a) (b)and of Ark. Codecourt. Subsectionsto this §

1993),203 provide:(Repl.

finea or costs(a) a defendant sentenced to payWhen
installment, theof anythe thereof ordefaults in payment

court, the attor-or that of prosecutingits own motionupon
he not because shouldwhyhim to showney, may require

for nonpayment.imprisoned

warrant of arrest or sum-(b) issue aThe court may
hismons for appearance.
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(c) the where theSubsection remedies for situationprovides
is after apay making gooddefendant unable to faith effort to

(d)andobtain the funds for subsectionpayment, allowsrequired
installment,the of thecourt to the amount each revoke finereduce

thereof,or or theallow defendant additional timeportionunpaid
for There is no in this section for a statuteprovisionpayment.
of on the of time which the canlimitation in court enforceperiod

theor for of a trial rule.payment application speedy

State, 191,In Davis v. Ark. 723 S.W.2d291 366
(1987), the had been sentenced to inappellant sixty days jail on
a conviction of criminal stemming from withtrespass problems
her After of herserving daysex-husband. sentence sheeight was
“admonished to behavior” and releasedgood jail.from Several
months later the filed a motion to revoke theprosecutor appel­
lant’s sentence” she had the“suspended violatedalleging terms
of her and again her for­“probation” by trespassing harassing
mer Thehusband. Arkansas Court stated that itSupreme was
clear thethat order fromreleasing custody was void.appellant
As to the effect of the theof time on sentence wherelapse a
defendant has been released under a void order to the com­prior

sentence, North,her theof court v.pletion fromquoted Hopkins
(C.A.Md.367 1926):135 A.2d

and,The decided of in ourweight authority opinion,
that,cases,betterthe reasoned whenhold a securesprisoner

order,libertyhis some or void itthrough illegal is to be
treated as an and he becan retaken andescape, compelled

sentence,outto serve his even inthe time whichthough
the original sentence should have been served was expired.

And, discussion,after further our court stated:supreme

... To hold that her sentence is executed simply by lapse
would, believe,of time under these circumstances we offend

a long that astanding sentence to can bepublic policy jail
executed theonly termby serving imposed.

193-95,291 Ark. at 723 S.W.2d at 369.

State, 274,cites v. 312Appellee Kylealso Ark. 849
(1993),S.W.2d in which the935 Arkansas Court saidSupreme

in the first theofparagraph opinion:
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whether a cir-decidewe are asked toIn this appeal,
hasa defendant whooverretains jurisdictioncuit court

of a deferredas a conditionto restitutionbeen ordered pay
beenhas paidsentence until the restitutionofimposition

full, We holddeferment.the duration ofbeyondin even
over suchinherentlycourt retains jurisdictionthat the trial

isamount of restitution paid,until the fulla procedure
Accordingly,has expired.even if the term of the defendant

decision to extend appellant’swe affirm the trial court’s
until her debt was paid.probation period

275, at312 at 849 S.W.2d 936.Ark.

identical, above cases arewe think thenotAlthough
case where thein the appel­to the situationanalogous present

and he was sentenced to payfailed the fine costslant has to pay
We thinka to while intoxicated.drivingafter entering guilty plea

the that the trial court retainsthe cases stand forabove proposition
costs,fine, arerestitutionany paid.until orjurisdiction

him becauseincarceratingto thatargumentAs appellant’s
whiledrivingfailed to the sentence forgivenhe had perform

thethe clause andintoxicated violated double jeopardy speedy
rule, how would to the exe-theytrial we fail to see applysimply

a court.of a sentence imposed bycution

rules, P.found in Ark. R. Crim.The trialspeedy
27-30, ina on the time whichmention about limitationnothing

a fine and court costs. Inthe can enforce a sentence to paycourt
State, 855, (1979), it heldv. 266 Ark. 586 S.W.2d 258 wasJones

sentence, beinga and notservingthat where the defendant was
was treatedcharge,held in on the the incarcerationjail pending

to or at since hisliberty,as the of his held bailequivalent being
Rule 28.2not under the pending charge. pro­confinement was

run the date thethat the time for trial commences to “fromvides
case,Since, beenis filed.” in the hasappellantinstantcharge

thatguilty chargewith DWI and has entered a of tocharged plea
filed, the trialand no other criminal have beencharges speedy

rule could not apply.

5-in Ark. Code Ann.The of limitations is containedstatute §
1993). must be com-It that prosecutions1-109 (Repl. provides

B,Y, A, C, D,within certain of time for Classmenced periods
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felonies, and Sub-or unclassified misdemeanors or violations.
states,(f) of “Asection section 5-1-109 is com-prosecution

menced when an arrest warrant or other is issued basedprocess
indictment, information, instrument,on an otheror charging pro-

vided that warrant is executedsuch or to be with-process sought
out unreasonable No mention made of adelay.” is limitation on
when a warrant canor summons be issued to show cause thewhy
defendant should not be for failure to a finejailed pay imposed

a sentence aas after conviction for an offense.

claim doubleof is alsoAppellant’s jeopardy, inapplicable.
1993)Ark. Code Ann. 5-1-112 that a former(Repl. provides§

is an aprosecution affirmative defense to subsequent prosecu-
tion for the same if theoffense former resultedprosecution in

conviction,an a oracquittal, was terminated without the consent
of the defendant after the wasjury sworn. Ark. Code Ann. 5-§
1-113 athat former is anprovides affirmativeprosecution defense
to a for a differentprosecution offense if thesubsequent former

inprosecution resulted an or andacquittal conviction the subse-
quent anyis for of whichprosecution offense the defendant could
have been inconvicted the first or an offenseprosecution based
on the same conduct.

Since the appellant’s incarceration in the instant case
was ordered because he had failed to the sentencecomplete
ordered, it is thatclear there nowas double jeopardy. Although
the courtmunicipal judge erroneously dismissed the original

thehearing on basis that had notappellant received a speedy
trial, re-arrested,the fact that he hadimmediately think­appellant

offense,that failureing to the fine was apay curedcontinuing
the error. The circuit court judge was correct when he said:

offense,It’s anot criminalseparate failure to fines andpay
acosts. It’s just procedural mechanism basicallyto afford

the defendant due in terms ofprocess being given notice
that the State’s trying to collect and ifmoney he doesn’t

the or he apay money doesn’t have sufficient excuse for
not the hepaying money, to isgoes jail and given credit

—at I believe ten ($10)dollars a day[.]

Affirmed.

Jennings, J.,Pittman,C.J. and agree.



71

FOODSv. RICELANDJOHNSONEdward

626884 S.W.2dCA 93-1115

ArkansasofCourt of Appeals
En Banc

12, 1994delivered OctoberOpinion

Firm, Davis,P.A., GaryLaw forby: appel-The Whetstone
lant.

Wade,Clark,& Alton forby; Guy appellee.Friday, Eldredge
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Rogers,Judith This an fromJudge. is the Workers’appeal
thatCommission’s decision hadCompensation finding appellant

failed to a of the evidence that heprove by suf-preponderance
afered to his back whilecompensable injury forworking appellee.

On contends that there is no evi-appeal, appellant substantial
todence the Commission’s decision. We andsupport disagree

affirm.

worked as aAppellant for Hedryer operator appellee. alleged
22, 1992,that on heJuly suffered an toinjury his back while

carrying buckets of wet wheat. contestedAppellee appellant’s
claim thatby had hurtsubmitting appellant his back earlier in June
of hewhen1992 to move his mother’sattempted freezer. The

favor,administrative law found injudge but theappellant’s Com-
mission reversed.

In areviewing decision of the Workers’ Compensation
Commission, we viewmust the evidence and all reasonable infer­
ences deducible therefrom in the most favorable thelight to Com­
mission’s ifand affirmfindings those arefindings bysupported

Eater,substantial evidence. Jackson v. Poulan/Weed 46 Ark. App.
18, (1994).876 S.W.2d276 Where the Commission denies a claim
because of the claimant’s failure to meet his burden of theproof,
substantial evidence standard of review that werequires affirm
the Commission’s decision if its a substantialopinion displays

Co.,basis for the denial of relief. v.Johnson American Pulpwood
6,38 (1992).Ark. 826 S.W.2d 827App. Substantial evidence is

such relevant evidence as a reasonable mind ade­might accept as
McHale,to aquate CDIsupport conclusion. Contractors v. 41

47,Ark. S.W.2d 1App. (1993).849 The is not whetherquestion
we havemight reached a different result or whether the evidence
would have asupported contrary if reasonablefinding; minds

conclusion,could reach the Commission’s we must affirm its deci­
Eater,sion. Jackson v. Poulan/Weed supra.

benefits,In of his claimsupport for appellant testified that
he felt his back when he waspull picking five-gallon buck-up

22,ets of wet wheat. He said that this incident occurred on July
However, Kitler,the1992. record reveals that Mr. CarolJohnny

coworker,a 22,was besideworking Julyon Mr.appellant 1992.
thatKitler testified he did not Mr.tell Kitler that he(appellant)

had that whilepulled anything day buckets. Mr.moving Major
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co-worker, didMorehead, thatalso testified appellantanother
fur-The recordback at work.that he had hurt hismentionnot

onalleged injurydid not thethat reportther discloses appellant
27,22, 1992, until 1992.Julyas work-relatedbeingJuly

thattestified appellantand Mr. Kitler bothMr. Morehead
of while mov-he hurt his back in June 1992them that hadtold

related that appel-his mother. Mr. Moreheada freeze foring deep
thatwork on account ofof ofcouple dayslant had missed a

Recordsduty.at lighthad returned work afterwardsand toinjury
of work inmissed daysconfirmed theseintroduced by appellee

workhad becausemissingand that appellant reportedJune showed
ata freeze his mother’s house.movinghe hurt his back deep

abouttestified that hadappellant complainedMr. Kitler also
accidentto onallegedback for two three thisyears priorhis or

22, the severaland that had togone chiropractorJuly appellant
times.

that his back resultedinjurywas burden to showIt appellant’s
burden,In an effort to meet thisa work-related incident.from
certain,on a datethat he had hurt his backmaintainedappellant

buckets;22, 1992, that thehe did not claimmovingwhileJuly
a the con-condition. Toincidentalleged aggravated pre-existing

a pre-that he deniedgenerally havingthe record reflectstrary,
and, he hurt hisdeniedinjury, havingvious back specifically,

Indeed,while a freezer. he on evidenceput attempt-back moving
had been Asthat his freezer not moved.to show mother’sing

earlier, co-bythat evidence was contradicted appellant’sstated
workers.

evidence the Commission foundOn the presented,
was entitled to little when com­weightthat testimonyappellant’s

it deniedevidence andto the other presented, consequentlypared
review,In wemaking recog­claim for benefits. ourappellant’s

theit the of the Commission to determinenize that is function
be their tes­the and the tocredibility weight givenof witnesses

47,Combs,v. 41 Ark. S.W.2dAmerica 849App.timony. Ringier
in(1993). the issue favorcredibility1 The Commission resolved

witnesses, testimonythat wasdeciding appellant’sof appellee’s
belief, we that the Com­and thus cannot concludeworthynot of

for thenot a substantial basismission’s decision does display
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denial relief. Shaw v.of See Commercial 36 Ark.Refrigeration,
76, (1991);818 S.W.2d Linthicum v. ShirtApp. Mar-Bay589

Co., 26, (1987).23 Ark. 741 S.W.2d 275App.

Affirmed.

Cooper Mayfield, JJ.,and dissent.

Cooper,James R. IJudge, I dissent dodissenting. because
not that the madeagree anyCommission denialfindings justifying

cases, bar,Inof benefits. such as the case at where the Com-
mission has denied a claim because of a failure show entitle-to

evidence,ment abyto benefits of the willpreponderance we
theaffirm if Commission’s aopinion substantial basisdisplays

for the denial of relief. Williams v. Oak 267Arkansas Flooring,
810, (Ark.Ark. S.W.2d 1979).590 328 App.

Here, the denied relief theCommission on ofsolely basis
its that thefinding whileappellant injured his back attempting

However,to atmove a freezer his mother’s house in June 1992.
incident, occurred,ansuch even if it fails to a substan-display

tial for thebasis denial of relief where the Commission made no
whatsoever withfinding regard to the appellant’s contention that

1992,ahe sustained work-related ininjury July after buck-lifting
ets of wet wheat at work.

In this itcontext is to thatimportant note the workalleged
need not have been theinjury sole cause theof dis-appellant’s
in orderability for that to bedisability compensable: compen-

bemaysation awarded where the claimant’s workordinary merely
aaggravates condition.prior Harvey,Colonial Home v.Nursing

197, However,(1983).9 Ark. 657 S.W.2dApp. 211 the Com-
mission the at neverin case bar determined whether the alleged

fact,work contributed to the theinjury inappellant’s disability;
Commission never found whether the work actu-alleged injury

Instead,ally theoccurred. Commission based its denial of relief
on itssolely finding that the sustained an whileappellant injury

toattempting move a freezer at his mother’s house.

I submit that this no substantialfinding provides basis for
the denial of relief for the reason that the wouldsimple appellant
be entitled to even in thecompensation light of freezer incident

work,heif suffered a buckets at as hesubsequent injury lifting
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In the absencehis condition.aggravated priorand therebyalleged,
theofsole causewas theincidentfreezerthat thefindingaof
thecondition, whatsoever regardingfindinganyorappellant’s

not logi-doesopinionCommission’sthework injury,alleged
therefore,and,of compensabilitytheexclude possibilitycally

reversewouldof relief.11for denialbasisno substantialprovides
remand.and

Mayfield, J., in this dissent.joins

INNBRYAN v. BEST WESTERN/COACHMAN’STerry

28885 S.W.2dCA 93-1153

ArkansasCourt of ofAppeals
En Banc

19,delivered October 1994Opinion
9,[Rehearing denied November 1994.*]

appellant provemight1. It be that the Commission that the failed tonoted “found”
incorrectly designated “finding,"compensable injury. Althoughhe a athat suffered as

having proofregarding party’s isa a failed to meet his or her burden ofsuch statement
suscep­specific findinga conclusion and does not a which isin fact of constitutelaw.

365,Cagleappeal. Fabricatingreview on Inc. v. 309 Ark.tible to & Steel. Patterson.
(1992).857830 S.W.2d

grant rehearing.*Cooper and wouldRobbins. JJ..
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Dowd, Harrelson, Giles, Giles,Moore & by: R.Greg for
appellant.

Russell, Hlavinka,Atchley, &Waldrop Howardby; Mow-
ery, for appellant.

Jennings,John E. Chief Judge. wasTerry Bryan employed
as a maintenance worker and for thesecurity guard Best West-
ern Inn in ItMagnolia. is that heundisputed injured the anterior
cruciate inligament 6,his knee while at work on April 1992.
The issue before the Commission was whether the injury was

Ancompensable. administrative law held that itjudge was and
the Commission held that it was not. We reverse the Commission’s
decision and remand.

At the hearing before the administrative law claimantjudge
contended that he hurt his knee when he fell while amoving roll-

bed. Soon afteraway the bed,claimant moved the rollaway he
into agot with a Mr.fight Robert Ellis. The Bestappellee, West-

Inn,ern/Coachman’s contended that claimant’s knee was injured
in the withfight Ellis.

After hearing the evidence the administrative law judge
stated:
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in theinconsistencieswere numerousthereAlthough
Ibe a credible witness.I claimant tothefoundtestimony,

the evi-ofhas aby preponderancethat he shownconclude
bedthe mov-duringoccurredhis knee injurydence that

incident.ing

hisbeen correct in con-hadEven if the respondent
altercation, I wouldfrom thethattention the injury-resulted

the of Mr.from failurethe altercation resultedconclude that
claimant.by thethe aspremises requestedEllis to vacate

betweenconnection existedthat a causalIt thereforeappears
the altercation since he wasandthe claimant’s employment

byduties as instructedsecurityin of histhe performance
his employer.

the Commission stated:the law decisionreversing judge’sIn

in this case impartially,After the evidencereviewing
either wethe of the doubt to party,without benefitgiving

burden of proof.claimant has failed to meet hisfind that
thecorrect in thatarguingIn isour opinion, respondent

the roll-his knee while pushingclaimant did not injure
his kneethe lot but rather injuredbed acrossaway parking
6,a the ofnightin a with third on 1992.fight party April

if histhat even heargues injuredClaimant now on appeal
Wea it still beduring fightknee that would compensable.

disagree.

thenot to be onWhile Robert Ellis was supposed
time, Ellis theat that the altercation between andpremises

the ofclearly animosityclaimant was result personal
between the two claimant’s failure to reimburseinvolving

her The didfor the use of car. altercationEllis’ girlfriend
Even thenot relate the claimant’s claimantto employment.

was in nature he didbelieved the altercation sincepersonal
not it to hissupervisor. During deposition,hisreport

he did the altercation toclaimant admitted that not report
inhis because it was nature and notpersonalsupervisor

related to his withemployment respondent.

that the find­arguesThe claimant first Commission’s
knee the rather than in thethat he hurt his in fight movinging

evidence. We dis-bybed is not substantialrollaway supported
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This was a of fact. The wasagree. question Commissionpurely
not to believe the of the claimant to creditobliged testimony nor

tothe he his doctors. See Roberts v. Leo Levihistory gave Hos-
184, Furthermore,(1983).8 Ark. S.W.2d 402pital, 649 theApp.

isCommission not to consider therequired credibility findings
of the law who and thejudge actually saw heard witnesses tes-

Co., 26,Linthicum v. Mar-Bax Shirt 23 Ark.tify. 741 S.W.2dApp.
(1987).275

however,also that even ifAppellant argues, injurieshis
withduringoccurred the Ellis were Wefight they compensable.

agree.

In order to be an mustcompensable injury arise out
of and occur in the of thecourse claimant’s Seeemployment. §
11-9-102(4) (1987). There is no that the heredispute injury

while theoccurred claimant was in the “course of his employ­
ment.” The issue is whether it arose out of his Theemployment.
legal here thatinvolved is an assaultprinciple arises out of the

either if the riskemployment of assault is byincreased the nature
work,of thesettingor or if the reason for athe assault was quar­

rel having its in the work.origin Westark Inc. v.Specialties, Lind­
351,sey, Ark. (1976);259 532 S.W.2d 757 San Antonio Shoes

201,v. 28 Ark. 771Beaty, (1989);S.W.2d 802App. 1 Arthur
Larson, The Law (1993).Workmen’s 11Compensation In§of
the at thecase bar Commission found that the of theorigin quar­
rel between the claimant and Ellis was in nature.personal On

evidence,this findingrecord that of fact is substantialsupported by
but of the of theregardless origin thequarrel injury resulting
from the assault is if thecompensable risk of assault is increased

the nature of theby work. See Westark Specialties, Inc. v. Lind­
351,sey, (1976).Ark. 532 S.W.2d 757259 The test is an alter­

native and theone satisfaction of either condition will render
injuries received the anas result of assault compensable.

Here the Commission found that “the altercation did
relate thenot to claimant’s Thisemployment.” finding is not sup­

by substantial evidence.ported There is no as to the crit­dispute
claimant,ical facts. The “origin of the between thequarrel”

andBryan, Robert Ellis was a about whetherdispute wasBryan
toobliged Fannie forpay Timmons her car.borrowing Ms. Tim­

mons was a clerk at the motelnight and Ellis’s Ongirlfriend.
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1992,6, service closet look-was in aBryanof Aprilthe evening
abouthad a discussionEllis appeared. Theya whenforing pillow

leave theEllis tohe toldAccording BryantoFannie Timmons.
was togoingand that Bryanhe was trespassing,thatproperty,

Ellis,tothe Accordingif he did not leave closet.the policecall
was to callleave he goinghe had “better ortold him thatBryan

ensued.fightlaw him.” Thethe on

motel,Sullivan, the testified that Mr.the owner ofHubert
duties, he thatBryanand that had instructedsecurityhadBryan

the he would be trespassingwas seen onif Mr. Ellis property
that if Bryanto tell him to leave. He also testifiedBryanand was

sort, he handlesome “was to andtrya disturbance ofobserved
that problem.”

In it clear that the risk assault was increasedthis case is of
opinionthe nature of the claimant’s work. The Commission’sby

not a basis for the denial of compens­does substantialdisplay
76,36 Ark. 818v. Commercial Refrigeration, App.Shawability.

(1991).S.W.2d 589

andReversed Remanded.

J.,Mayfield, concurs.

Cooper, JJ.,andRobbins dissent.

Mayfield, I concur in theJudge, major-Melvin concurring.
the pointto I wouldity opinion allowing compensation appellant.

Larson,out, however, 1 The Law Work-that the statement from of
the(1993), opin-11.00 cited in majoritymen’s Compensation §

and in is not all that Larsonion thequoted dissenting opinion,
the The which was also relied uponhas to onsay subject. quote,

351,v. Ark. 532 S.W.2dLindsey,Westark Inc.in 259Specialties,
11.00, treatise also(1976),757 in section but Larson’sappears

discuss thea number of subsections which more fullycontains
instatement section 11.00.summary

due to nature of11.11 discusses “increased riskSubsection
11.11(a) now“everystates accepts,and sectionjob,” jurisdiction

minimum, ifa is itsthe the that harm compensableat principle
and the“among particularis increased the employment”risk by

have, reasons, ansubjectfor been held tothat self-evidentjobs
have tothatjobsa risk of assault are thosetoemployee special
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with . . 3-do the or . .” Id. atkeeping peace guarding property
178, 3-179.

itSince is admitted the motel owner that he had instructedby
the to tell Mr. to leave if he seenappellant Ellis was on the prop-

and Mr.erty, Ellis admitted that the told him to leaveappellant
him,”the “call the lawor would on I think it is clearappellant

that the risk harmfor from Mr. Ellis was increasedappellant’s
underand Larson’s rationale theby appellant’s employment appel-

islant entitled to compensation.

Therefore, theI withagree majority opinion.

Robbins,John Judge, dissenting. Appellant-employee Terry
inBryan was involved a with thequarrel desk clerk at the motel

where were The was athey employed. overdispute purely per-
matter, withsonal unconnected their work. The desk clerk’s

boyfriend took offense at ofsome the said to thethings Bryan
anddesk clerk confronted at the motel. TheBryan confrontation
aresulted in andfight Bryan was Theinjured. majority holds

find, did,that even the Commission itthough could as that the
in nature,altercation which wasappellant injured was inpersonal

the furtherCommission’s that it “didfinding not relate to appel-
lant’s is notemployment” supported by substantial evidence. I

dissent.respectfully

The error which I believe is made theby majority today
arises from its of the law themisapplication pertaining to com-

of an received an inpensability injury by an assault.employee
understandable;overConfusion the applicable legal principle is

we thenot because and court have been insupreme inconsistent
rule,our articulation of the but rather havebecause we been fairly

consistent in articulating two somewhat different statements of
this in thelegal same Westarkprinciple opinion. Specialties, Inc.

351,Lindsey, (1976);v. 259 Ark. 532 S.W.2d 757 Laun-Welch’s
Clark, 223,dry and v.Cleaners 38 Ark. 832App. S.W.2d 283

(1992); 201,San Antonio Shoes v. 28Beaty, Ark. 771 S.W.2dApp.
Timberlands,(1989); 1,802 Burks v. 21Anthony Inc. Ark. App.

(1987).727 388S.W.2d

statements,The first of these which I will refer to as assault
#1, Larson,is credited to Professorprinciple Larson from 1 The

(1993),Law Workman’sCompensation 11 thefor that:principle§of
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if the risk ofeitherout of the employmentAssaults arise
work,of thesettingthe nature oris increased byassault

its ori-the was a havingif the reason for assault quarrelor
the work.ingin

at 353.v. Ark.Lindsey,Inc. 259Specialties,Westark

which I will refer toof the principle,The other expression
#2,assault is as follows:as principle

here been restated severalThe rule hasgeneral applicable
from an assault are compensabletimes. Injuries resulting

thewhere the is related tocausally employment,assault
where the assaultbut such are notinjuries compensable

reasons. See v.e.g., Daggsarises out of purely personal
197,Co., 464Furniture 250 Ark. S.W.2d 593Garrison

818,Butler, 448(1971); v. 247 Ark.PanelingTownsend
8(1969);S.W.2d 347 v. Falcon JetBagwell Corporation,

192, (1983).S.W.2d 841Ark. 649App.

v. 28 Ark. at 203. AndBeaty, PiggSan Antonio Shoes seeApp.
42, 44,Shack, (1989).766 36v. Auto 27 Ark. S.W.2d OfApp.

rule,the the chosethese two statements of applicable majority
to assault without mention of assaultrely prin-#1upon principle

#2, were ineven both set forth our twothough expressionsciple
recent cases in this area. Welch’s and Cleaners v.Laundrymost

Clark, v. Beaty,San Antonio Shoes assaultsupra', supra. Clearly,
thebywould bar because hisprinciple recovery appellant#2

an whichresulted from assault arose out ofinjuries purely per-
sonal reasons.

are,theI am of that these two statements of the lawopinion
be,and should reconcilable. inconsis-certainly Any apparent

thembetween can be remedied thattency by recognizingsimply
the reference to an increased risk of assault in assault principle

assault,means that the risk of “this sort of’ or an “ofassault#1
nature,” the naturethis is increased or of the work.by setting

Assault could then be as follows:principle expressed#1

Assaults arise out of the either if the risk ofemployment
this is the naturesort assault increased or ofby settingof

work,the if the the was a hav-or reason for assault quarrel
in theits work.ing origin
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the has thismajority erroneouslyBy applied prin-implication,
“assault,”if the theas word i.e.:adjective “any” precededciple

the if theAssaults arise out of either rise ofemployment
work,any assault is increased the nature or of theby setting

if inthe for the assault its thehaving originor reason work.

The which I submit the correct wouldinterpretation is one leave
from assaults out of reasons non-injuries arising purely personal

and withbe consistent assaultcompensable perfectly principle #2.

The has found as a matter of fact thatmajority appellant’s
hisguard increased risk of assaulted.security responsibilities being

“fact,”there is a for theAssuming basis this Commis-although
thesion made no such thenfinding, majority workers’imposes

on the without to the rea-compensation liability employer regard
son for or nature of the assault theon Theappellant-employee.

eventhis the assaultmajority imposes responsibility though was
andThis is thepurely personal. unnecessary clearly outside pur-

theof law topose compensationworkers’ benefits for anprovide
out . . .employee’s injury “arising of Ark.employment.” Code

11-9-401(a)(1) 1993).Ann. (Supp.§

The of the canfallacy majority’s be illustratedposition by
the facts of the case at bar inaltering only one respect. Assume

that, aas result of the between thequarrel security guard Terry
clerk,and the it theBryan desk was not desk clerk’s boyfriend

who assaulted the but thesecurity guard, was rather security
guard’s girlfriend who assaulted the desk clerk. Because the risk

work,of is not increased thebyassault nature of a desk clerk’s
her would not be Itinjuries would becompensable. inequitable
and illogical to treat these two employees differently.

furtherTo illustrate the whichabsurd consequence could
result from the assume that while onmajority’s holding, aduty

isofficer assaulted his/her as a of apolice by spouse result purely
domestic which occurred a few hourspersonal, quarrel earlier.

the nature aBecause of officer’s work thepolice officerexposes
assault,to an increased risk anof of theapplication majority’s

rationale would the injuriesofficer’s to berequire compensable.

The findingCommission’s that the assault inresulting appel-
of alant’s arose out isinjuries purely personal quarrel supported
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on thisagreesmajoritytheAlthoughevidence.substantialby
whichinjuriesassaulttocoverageextendsneedlesslyitpoint

the legislatureofcontemplationwithin thehave beennotcould
thatI submitwas enacted.lawworkers’ compensationwhen the

becauseis exposed,a officernor policea security guardneither
work, of an assaultriskto a greaterhernature of his orof the

dispute.out of a purely personalarising

decision.Commission’saffirm theI would

Cooper, J., in this dissent.joins

of ArkansasSMITH v. STATELeslie Ray

632S.W.2d884CA CR 93-1364

of ArkansasCourt of Appeals
IDivision

19, 1994delivered OctoberOpinion
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Defender,Harrod, for appellant.PublicDavid Wisdom

Newman,Gen., Asst. Att’yBradby:Bryant, Att’yWinston
Gen., for appellee.

Jennings, Smith was foundLeslie RayE. Chief Judge.John
a classor entering,ofjury breakinga Cleburneby Countyguilty

a term of four years imprison-He toD was sentencedfelony.
$3,500.00. is thatThe onargument appealfined solement and

Weverdict. dis-to a directedrefusing granttrial court erred inthe
and affirm.agree

of thethat he was the ownerCarl Foust testifiedAt trial
Arkansas. In Novem-in Heber Springs,Home Town Car Wash

1992, that the dollarto noticebeganand December of Foustber
short onat the car wash was coming upmachinechangebill

Finally,$200.00 inmachine would hold toup quarters.Themoney.
defen-thean camera and photographedset observationFoust up

intoSmith was insertingthe dollar bill changer.dant operating
togluedwith a of dental flossmachine a dollar bill strandthe

retrieve the billHe would thencorner to obtain quarters.one
machine the dental floss.usingfrom the

5-39-202, the understatuteArkansas Code Annotated section
convicted,which the defendant was provides:

enteringof or(a) breakingA commits the offenseperson
a theft he entersfelonythe of orcommittingif for purpose

vault, safe,structure, vehicle,any building,or breaks into
machine, amuse-vending coin-operatedcash register, money

machine, money depos-ment vending dispenser,or product
box,box, farecoincoinitory, safety deposit telephone,

container, or equip-a other similar apparatus,box on bus or
ment.

the changethat the defendant broke intoNo one argues
machine; argues:whether he “entered” it.the issue is Appellant

court, video ofincludingbefore thetestimonyThe
action, inhe his dollarin shows that placedthe defendant

sound, receivedand byof entry,the legally provided point
Thethen withdrew his dollar.and onlyhis four quarters,

the to thethe of dollar pay-entire transaction from deposit
machine, adue towas lawful. Thement of the quarters
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dol-withdraw hisdefect, the defendant toalloweddesign
lar.

thethe Codebyasof entry requiredsustain proof[T]o
“unlawfullytheto that appellantState was required prove

actuallyentered,” body,of hisanywith partphysically
machine, waswhere hethe coinentered ofanyinto part

allowed.not lawfully

a theftintent to commitof the defendant’sThe issue
irrelevant, where he waswas lawfullyif the defendantis

machine,allowed, with thetransactionconcluded a legal
notSuch action doeswithdrew his dollar bill.and thenonly

under the Arkansas Code.orbreaking enteringconstitute

said, it nottrial “WereIn this theargument judgeanswering
dollar, haveto the you mightthat dental floss attachedbeingfor

Weargument.” agree.a valid

“money vendingan intoentry anyThe statute treats
asas an suchentry any building,machine” the of intoequivalent

HeritageThe “enter” in the Americana first definition ofhome.
(2d Ed.) come into.” This is howDictionary is “to orCollege go

a Thethink of into or structure.“entry” buildingwe commonly
is and the third islisted definition “to penetrate; pierce,”second

introduce;“to insert.”

that theIn the case at bar the could findjury appel­
the floss with thethe machine with dental pur­lant penetrated

not thata theft. The statute doescommitting requireofpose
of his body”enter the machine with any partappellant “physically

ato tool.usingas opposed

thecorrectlyis that the trial court deniedOur conclusion
afor directed verdict.motion

Affirmed.

Mayfield, JJ.,Pittman and agree.
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Worsham,Gene for appellant.

Gen.,Bryant,Winston Vada Asst.Att’y by: Berger, Att’y
Gen., for appellee.

Cooper,James R. The inwas convicted aJudge. appellant
bench trial of adelivery of controlled substance and sentenced

anas habitual offender to in theyears Arkansastwenty Depart-
ment of Correction under the enhancement of Ark.provisions
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(1987).Ann. 5-4-501 On he that theCode contendsappeal,§
conviction, trialevidence is insufficient to his that the courtsupport

Act,in the theerred Habitual Offender and thatapplying appli-
of the Habitual Offender Act his to duecation violated right
and fundamental fairness. We find these with-process arguments

merit and affirm.out

State, 247,v. Ark.Pursuant to Harris 284 681 S.W.2d
(1984), we the334 review of the evidence to con­sufficiency prior

Intrial thesidering any alleged sufficiencyerror. of thereviewing
evidence on we review the evidence in lightthe mostappeal,

the and iffavorable to State affirm the verdict is sub­bysupported
State, 131,stantial evidence. LaRue v. 34 Ark. 806 S.W.2dApp.

(1991).35 On we notdo evidence on one sideappeal, weigh
other;the we determine whether the inagainst simply evidence

State, 220,theof verdict is substantial. v. Ark.Tisdale 311support
(1992).843 S.W.2d 803 Substantial evidence is whichevidence

will,is of sufficient force and character that it with reasonable
acertainty, conclusion one othercompel way or the without resort

State, 95,conjecture.to or Kendrick 37speculation v. Ark. App.
(1992).823 S.W.2d 931

Gann,Leslie a with theinvestigatornarcotics North Little
PoliceRock that heDepartment, testified received information
afrom confidential informant that a a certainperson using pager

2, 1991,number was Onselling Dilaudid. July Officer Gann
called this number and make apager arranged to Offi-purchase.
cer andGann the confidential informant went to the arranged
meeting where Officer Gannplace the driver’s sideapproached

of awindow tan Ford with Arkansas license num-Tempo plate
ber RGK 410. Officer Gann testified he thethat handed black

in $100.00male the car in twoexchange for Dilaudid tablets.
Officer Gann testified that informanthis advised him after the buy
that the name was Michael. Officer Gann wentsuspect’s then to
the Little Rock Police lookedDepartment, through photographs,
and identified the the who theappellant personas sold him pills.
Officer Gann thattestified he heat-sealed the atwo inpills plas-

number,tic which he labeled thebag with case his initials and
date, itthe and sent to the State Crime Laboratory. Officer Gann

identified, 1,as State’s theExhibit andbag the oneplastic pill
it contained at trial.



89

Brown, State CrimeArkansasa chemist for theKim drug
submit-tablets weretwo round yellowtestified thatLaboratory,

used entire tabletin and that she onethis caseted for analysis
her oftestingShe stated thather chemical analysis.to conduct

She statedit or Dilaudid.was hydromorphonethe indicatedpill
the but thatbaginremainingnot test the second pillthat she did

didthat he notThe testifiedwere identical. appellantthe pills
that Ford Tempothe He also testified theOfficer Gannsell pills.

Walker,aunt, he hadand thatRoxanneto his wife’sbelonged
wasthat the listedit. The indicatedtestimony pagernever driven
Roxannewas toregisteredLee and that the Ford Tempoto Parks

Walker.

that is insufficientThe first therearguesappellant
werethe two Officer Gann con­evidence that delivered topills
at trialthe State failed to theproducetrolled substances because

into evi­tested or evidence that the tablet presentedpill actually
State, 315,However, in Parker v. 265 Ark. 578dence was tested.

(1979), not206 the Court held that it was essen­S.W.2d Supreme
thetial to of the State’s burden ofmeeting proving corpusthe

of that thedelicti on the of a controlled substancecharge delivery
evidence,introduced in if a to dopersonsubstance be qualified

had it and it be that on which the chargeso found toanalyzed
based, if with substancessufficientlywas or one experienced

Here,that it a controlled Ms. Browncould was substance.testify
Officerthat she one tablet she received fromanalyzedtestified

Furthermore,it to a theGann and found be controlled substance.
State the went onlyfailure of the to tested pill physicallypresent

the of the which a for the finder ofproofto wasweight question
State, 435, (1980);37fact. See Williams v. 271 Ark. 609 S.W.2d

State, supra.Parker v.

that there was aThe also contends reason­appellant
the frompillsable doubt as to whether Officer Gann purchased

We Gann the fromhim. Officer identifieddisagree. appellant
maintained the Little Rockby DepartmentPolicephotographs

at trial the manand he identified the as fromagain appellant
the The testi­whom he officer’spurchased pills. unequivocal

hethe the man whomas frommony identifying pur­appellant
the Dilaudid is to the See Tis­chased sufficient sustain conviction.
State, 220, (1992).v. 311 Ark. 843 803 Althoughdale S.W.2d

the the and the evi-the denied to officerselling pillsappellant
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dence he did own the the carindicated that not or that waspager
transaction, evidence,used the the deter-during drug weighing

and conflicts in are mat-mining credibility, resolving testimony
State,byters to be resolved the trial Winters v. 41 Ark.judge.

Moreover,104, (1993).848 441S.W.2d the trial wasApp. judge
believenot to witness’s therequired any testimony, especially

of the he thesince was most interestedtestimony appellant person
State, 156,in outcome of the trial. Brown v. 35the Ark. 814App.

(1991).S.W.2d the evidence in theViewing light918 most favor-
State,the we find thereable to is sufficient evidence to support

the conviction.appellant’s

The next that the trialappellant argues court erred in sen-
him as an habitual undertencing offender Ark. Code Ann. 5-§

trial,(a)(1) (1987).4-501 At the State introduced into evidence
ana certified Order ofof and/or Probationcopy Suspension

22, 1991,that on the areflecting October enteredappellant plea
to one aof count of of controlledguilty possession substance

aand one count of both felonies. Themaintaining drug premises,
thatappellant contends the two felonies should beprevious

counted as only one conviction for the of sentencepurposes
enhancement theybecause arose from the same incident. We first

wenote that find in thenothing record to show that the appel-
lant’s prior felonytwo convictions stemmed thefrom same inci-
dent or criminal and while it bemay reasonable toepisode assume

related,thethat offenses were somehow we find no merit in the
State,contention.appellant’s The relies onappellant Tackett v.

20, (1989)298 Ark. 766 S.W.2d 410 in which the CourtSupreme
held that two fromprior convictions thearising same incident as
the conviction challenged on could not be usedappeal to enhance

bar, however,the for the current the atpenalty conviction. In case
there is no evidence that the offense for which the isappellant

convicted from the samecurrently originated incident hisas past
two convictions and the in Tackett isconsequently holding not
controlling.

The Arkansas CourtSupreme addressed a similar argument
State, 351,in v.Robinson 303 Ark. (1990)S.W.2d797 425 in

which the appellant argued that his convictions rob-previous of
and theft ofbery should have been consideredproperty onlyas

one conviction for sentence enhancement because thepurposes
theft occurred theduring course of the Inrobbery. rejecting this
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5-4-Ark. Code Ann.relied onthe CourtSupreme §argument,
in501(c) part:which provides pertinent

a haswhether defendantdeterminingthe ofFor purpose
(2) orof twoor found guiltyconvictedbeenpreviously

felonies, guilt burglaryof offindinga conviction ormore
the shallthat was the of burglarythe felony objectand of

guilt.or offelony findinga convictionsinglebe considered

withthat such formula existsin Robinson noted noThe Court
and, language,in the absence of specificto robberyrespect

a that the leg-write into the legislation provisiondeclined “to
failed, enact, in rela-by design,branch to presumablyislative has

353,303 atof Ark. 797robbery.”to the definitionstatutorytion
State, 79,Nonetheless, in v. Ark.426. Thomas 315S.W.2d at

(1993), the did extend the835 CourtSupreme pro-864 S.W.2d
(c) the term includesholdingin 5-4-501 thatby “burglary”vision §

and that break-enteringthe lesser included offense of orbreaking
the of that offense should be consid-entering objector anding
conviction for of enhancing pun-ered a single felony purposes

The in Thomas on thedistinguishedishment. Court Robinson
arobberyfact that is not lesser included offense of burglary.

above,on the rationale set out we concludeRelying
in the hadthat the trial was correct thatjudge finding appellant

and in himbeen convicted of two feloniesprevious sentencing
State, 99,See v. 44 Ark. 866McCulloughalsoaccordingly. App.

(1993).S.W.2d 845

The final is that theappellant’s argument application
Act toof the Habitual Offender violated his dueright process

fundamental fairness because two convictions aroseand priorthe
an incident which occurred to the offense forout of subsequent

casehe was convicted in the at bar. He to beappears argu­which
a the crimesrightthat he has due to be forprosecuteding process

in which were and that if the Statetheyin the order committed
order, his con­tried the offenses in the for currenthad penalty

thathave been enhanced. The Stateviction would not contends
However, we thenot made below. find fromthis wasargument

the did the trial he wasarguethat to thatjudgerecord appellant
the in which were Never­the tried.chargesorderprejudiced by

theless, the not cite in ofauthoritydoes toappellant any support
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his of errorargument. Assignments byunsupported convincing
argument or are not considered onauthority appeal. Scroggins

State, 106,v. Furthermore,312 Ark. 848 (1993).S.W.2d 400 the
Court has held thatSupreme the Arkansas Habitual Criminal

Statute not awas to act as butdesigned deterrent as a punitive
statute which that in aprovides cases convic-appropriate prior
tion, crime,of the date of theregardless be usedmay to increase

State, 296,Gillie v. 305punishment. (1991);Ark. 808 S.W.2d 320
482,State,v.Washington 273 Ark. 621 (1981).S.W.2d 216 We

find no error and affirm.

Affirmed.

Rogers, JJ.,andRobbins agree.

Michael BEASLEY v. STATE of Arkansas

CRCA 88593-998 S.W.2d 906

Court of of ArkansasAppeals
IIDivision

26,Opinion delivered October 1994
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Meurer, forRobert appellant.

Newman,Gen., Att’yBrad Asst.by:Bryant, Att’yWinston
Gen., for appellee.

Cooper, was in aThe convictedR. Judge. appellantJames
intoxicated, He wasfirst offense.trial whiledrivingbench of

com-serve ten hours ofin ordered toto one day jail,sentenced
service, $250.00 costs and ordered tofined courtplusmunity

that his mustarguesOn he convictionattend DWI school. appeal,
to the ClauseDouble Jeopardybe reversed and dismissed pursuant

andUnited States ConstitutionFifth Amendment to theof the
2, We disagree8 the Constitution.Article Section of Arkansas

and affirm.

1992,27, andthe was arrestedappellantOn September
of Ark. Ann. 5-65-103DWI in violation Codewithcharged §

of1993) Stuttgarthazardous in violationdrivingand(Repl.
aThe entered guilty pleaNo. 1016.OrdinanceMunicipal appellant

Courtin thecharge Stuttgart Municipalthe hazardous drivingto
DWI. foundUpon guiltyhis trial in that court for beingtoprior

court, convic-the hisappellant appealedDWI inof municipal
Court for a trial de novo.Countythe Arkansas Circuittion to

court, a tothe made motiontrial in circuit appellantPrior to his
that wasgroundsthe DWI on doublecharge jeopardydismiss

the trial court.bydenied

Conner,trial, the PoliceStuttgartan withKeith officerAt
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27, 1992,thattestified onDepartment, he observedSeptember
the adrive at rate of and theappellant high cross doublespeed
yellow line. He stated hethat thestopped for hazardousappellant

due theto unsafe manner in which he wasdriving driving. Offi-
cer Conner further hetestified that arrested the DWIforappellant
after he noticed the ofodor intoxicants about his andperson
administered field which thesobriety tests failed. Theappellant

took aappellant subsequently breathalyzer test that showed his
blood alcohol level be .21to percent.

that theappellant trial court erred in fail­arguesThe
theto dismiss DWI theing because State relied oncharge con­

duct which hefor had beenalready to establish thatprosecuted
the was while intoxicated. Theappellant driving United States and
Arkansas Constitutions both a intwiceprohibit placing person

Const, Const,V;for the same offense. U.S.jeopardy amend. Ark.
2,art. 8. This protection both to successiveapplies punish­§

ments and to successive prosecutions for the same criminal
Dixon,v. (1993).offense. United States 113 S. Ct. 2849 In both

contexts,these the United States Court has concludedSupreme
that the double bar when thejeopardy applies two offenses for
which the defendant oris tried cannot survive thepunished “same-­

States,elements” astest set forth in v.Blockburger United 284
(1932).U.S. Id. The299 same-elements or test barsBlockburger

when thesubsequent prosecution offenses have identical statu­
elements ortory where one offense ais lesser included offense

State, 385,of the Hall v.other. 315 Ark. 868 (1993).S.W.2d 453
Corbin,In Grady (1990),v. 508495 U.S. the Supreme Court

test,held that in addition to thepassing aBlockburger subse­
aquent must “same-conduct”prosecution satisfy test to avoid

test,the double bar. Under the aGradyjeopardy subsequent pros­
“if,ecution was barred to establish an essential element of an

inoffense thatcharged prosecution, the willgovernment prove
conduct that anconstitutes offense thefor which defendant has

However,been atalready 495 U.S. 510.prosecuted.” the Supreme
Dixon,Court inoverruled United v.Grady States supra, and

returned to the traditional testBlockburger for double jeopardy
whichanalysis provides:

the same act or transaction constitutes a vio-[W]here
lation of two distinct the test bestatutory provisions, to

to determine whether there are twoapplied offenses or only
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a factofone, requires proofeachis whether provision
not.which the other does

* =k*

statutes,an twoagainstact be offensemaysingle[A]
factan additionalofstatute requires proofand if each

not, underconvictionan orwhich other does acquittalthe
the defendant from prose-noteither statute does exempt

the other.undercution and punishment

825,585, 588, (1993)826State, 863 S.W.2dv. 314 Ark.Craig
296,States, (1932)).304v. 284 U.S.UnitedBlockburger(quoting

ordi-in the Stuttgart municipalis defineddrivingHazardous
asnance follows:

vehicle onanywho drives1. That any personSection
streets, Citywithin the limits of thealleys highwaysthe or

Arkansas, in a manner as to indicatesuchof Stuttgart,
the ofsafetyfordisregardeither a or carelessnegligent

himself, be deemed toor shallor other propertypersons
and herebyhazardous the same isdriving,be ofguilty

adeclared to be misdemeanor.

1993)5-65-103 (Repl. provides:Ark. Code Ann. §

in this(a) unlawful and as providedIt is punishable
be infor who is intoxicated to oroperateact any person

vehicle.actual of a motorcontrolphysical

and as in this(b) It is unlawful punishable provided
inbe actual con-physicalact for to orany person operate

wasif at that time there one-tenthtrol of a motor vehicle
(0.10%) of inor more alcoholby weightof one percent

thedetermined a chemical test ofbythe blood asperson’s
blood, urine, breath, other substance.bodilyorperson’s

bar, driving,the case at the manner ofIn appellant’s
center, theleft ofwhich included and violatedspeeding driving

ofthe actAdditionally,hazardous ordinance.driving appellant’s
his vehicle while intoxicated violated 5-65-103.beingdriving §

However, areit clear that offenses two offensesseparateis these
each statutoryof sinceanalysisfor the doublepurpose jeopardy

the Thea fact not.of which other doesproofprovision requires
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of hazardous of the actualrequiresoffense driving proof driving
of a vehicle in a manner.negligent or hazardous This offense
does not a or aof intoxication blood alcoholrequire showing
level above the limit. the ofConversely, offense DWIlegal requires

of intoxication or a revel .10blood alcohol of orproof percent
DWI,more. To be of it does not have to be thatguilty shown a

defendant was the thedriving drivingvehicle or vehicle in a haz-
fact,or onlyardous manner. In it anegligent requires showing

that the defendant inwas actual control thephysical of vehicle
Schaub, 76,while intoxicated. See State v. 310 Ark. 832 S.W.2d

843 (1992). Each offense for which the was convictedappellant
of a fact that otherrequires proof the does not and thus arethey

two separate offenses for the doubleofpurpose analy-jeopardy
thesis. Consequently, was not inappellant doubleplaced jeop-

and the didardy trial court not err in his motion to dis-denying
miss.

Affirmed.

JJ.,Mayfield,Robbins and agree.

Robert TUCKER v. STATE of Arkansas

CA CR 93-1224 885 S.W.2d 904

Court of of ArkansasAppeals
Division I

26,delivered OctoberOpinion 1994
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Remet, forRobert P. appellant.

Miller,Gen., Clint Senior Asst.Bryant, Att’y by:Winston
Gen.,Att’y for appellee.

Tucker,Mayfield, LeeMelvin The Robertappellant,Judge.
Jr., guilty by jury burglary awas a of and sentenced tofound

$2,000.00.fine of

filed a no-merit brief topursuantcounsel hasAppellant’s
(1967),v. 386 738 and a askingAnders U.S. motionCalifornia,

brief,counsel. In his states that “Noto be relieved as counsel
He “List-Reversible Error of Record.” then aAppears provides

Defense andof Denied Motions.”ing Objections

State, 92,40 844In v. Ark. S.W.2dApp.Ofochebe
(1992)373 court stated:this

The the of a no-merit brief isfiling gov-forprocedure
v. (1967)erned Anders 386 U.S. 738 andCalifornia,by

11(h)Rule Rule of the Rules of the4-3(j)] Supreme[now
The is not whether thinks the trial courtCourt. test counsel

error,committed no but rather whether thereversible points
Anders,be be frivolous.”to raised on wouldappeal “wholly

Anders,386 theat 744. Under court is alsoU.S. appellate
make a fullto determination “after a examinationrequired

whetherof all the the case is frivo-whollyproceedings,”
a(h)lous. Rule 11 the of no-meritSimilarly, permits filing

when is withoutbrief “the merit.”only appeal wholly

93, 374.Ark. 844 S.W.2d at40 atApp.

we are not convinced afterOfochebe, examiningHere inas
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the that therecord appeal whollyis without merit or “so frivo-
lous that it bemay decided without any adversary presentation.”

committed,We do not determine whether error was but merely
that the case is not frivolous.”“wholly

ofBy way there exists in atexample this case least an issue
theregarding sufficiency of the evidence. On the burglary charge,

Edward Watson testified onthat 2 heAugust checked the resi-
Kidd; unlocked;dence of Gordon the door was and because of

on the window,some marks back of the house theby kitchen he
went to the police. Officer Rickman returned theto house with
Kidd, checked around the of theside tookhouse and offprints

inside,the thenTheywindow. went thesaw where window had
been and aopen, observed shoepried on the kitchenprint floor.

house, out,They looked the camethrough back lifted some more
window,around theprints and then left.

Smith,Donald as anqualified in his field ofexpert tool-
examiner,mark testified that he received a left shoe and a par-

tial shoe that the results of hisprint; examination were incon-
clusive; he could not or excludeidentify “this shoeparticular as
uniquely responsible for making this it wouldprint”; be fair to

that it’s asay since shoe the ismass-produced sole similar to
shoe;other sole on thatevery of and that heparticular type could

not withsay “thatcertainty shoe made that shoe print.”

witness,anTurbyfill,Ralph testified that aexpert palm print
lifted from the window at the Kidd residence matched that of the
appellant.

We thinkcertainly that this issue deserves an adversary pre-
State, 427,sentation. See Brown v. 310 Ark. 837 S.W.2d 457

State,(1992); 479,Howard v. 286 Ark. S.W.2d 375 (1985);695
State, 477,Ebsen v. 249 Ark. 459 S.W.2d (1970);548 Holloway

State, 69,v. 11 Ark. 666 S.W.2d (1984).410App.

Anders,Pursuant to stated,andsupra, for the reasons
denied,counsel’s motion to withdraw is and the case is remanded

for in A newrebriefing adversary form. schedule isbriefing estab­
26,lished onto start October 1994.

Remanded.

Jennings, C.J., Pittman, J.,and agree.
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BARNESv. DonnieMack FAZELI

S.W.2d 908885CA 93-1017

of ArkansasCourt of Appeals
IIDivision

26,Octoberdelivered 1994Opinion
21,[Rehearing denied December 1994.]

Purtle, P.A.,I.John for appellant.

Pendowski,Thomas J. for appellee.

Rogers, deny-is an an orderJudith This fromJudge. appeal
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to set a to Ark.ing motion asideappellant’s judgment pursuant
60(b).RR. Civ. On trialcontends that the courtappeal, appellant

erred in to set aside the and that the trial courtrefusing judgment
inerred for in thegranting judgment amount ofappellee

$2,290.91. We affirm.

The record reveals that this inoriginatedaction municipal
after acourt filed hadappellee allegingcomplaint that'appellant

faultysold stereo and that not honorappellant wouldequipment
claim,answered,his warranties. the and alsoAppellant denying

merits,filed a counterclaim. After a trial theon wasappellee
$559.90, $91.00.awarded costs ofplus

that to the circuit court. TheAppellant appealed decision
8,case was set for trial on March 1993. Appellee appeared pro

se, but noappellant made The trialappearance. court proceeded
and,to take the of at thetestimony appellee of hisconclusion

$2,290.91testimony, awarded him in damages.

22, 1993,On aApril filed motion aside theappellant to set
8th judgmentMarch R. Civ. A60(b).to Ark. R hear-pursuant

10,was set oning appellant’s Maymotion for At the hear-1994.
seing, pro and testified that he was unawareappellant appeared

that,of the March 8th andhearing when he areceived ofcopy
later,the daysseveral hejudgment called theimmediately court’s

coordinator,case Debbie-Hall. After the the trial courthearing,
denied appellant’s motion.

issue,As his first that theappellant argues trial court erred
in refusing to set aside the “default to Ark.judgment” pursuant

60(b) 55(b).R. Civ. R and

60(b)Rule provides that correct error orany“[t]o
mistake or prevent the justice,of a decree or ordermiscarriage

circuit,of the orchancery probate maycourt be modified or set
aside on motion of the court or withany or without noticeparty,
to withinany ninety of its been filed with theparty, days having
clerk.”

that he his failureAppellant argues toproved wasappear
anbycaused unavoidable that heand offered evidencecasualty

that,of a meritorious defense. theAppellant contends because evi-
dence was uncontroverted that he did not receive notice of the
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casualtyan unavoidabledate, findingincourt erred nottrial the
We disagree.the aside.settingnot judgmentand

awas as wit­Ms. Hall calledreveals thatThe record
had mailedthat sheher records showedand testified thatness

1993,11, andontrial date to appellant Septemberof thenotice
Fur­to her the office.by postthe was not returnedthat notice

thermore, the whichjudgment, appellantwas established thatit
the of trialreceive, the that noticewas mailed to same addressdid

that thea review of the recordIt is fromhad been sent. apparent
when she thattestifiedtestimonycourt believed Ms. Hall’strial

8,March Theof the on 1993.hearingmailed noticeappellantshe
she mailedsaysthat “a efficient Case Coordinatorcourt stated very

back, itthere’s sufficient evidence thatand we didn’t it sogetit
and at that address it.”gotwas mailed that somebody

the the toThe on exercise of powerlimitationonly
toto Rule 60 is addressed theaside the judgment pursuantset

Coe, 337,Ark.RLI Ins. v. 306of the court. Co.sound discretion
(1991).783 It is of the trier of fact to813 S.W.2d the province

and con­anythe of the witnesses resolvecredibilitydetermine
116,v. 41 Ark. 850Shackleford,flicting testimony. Harper App.

record,the we that(1993). say15 After cannotreviewingS.W.2d
in motion.denying appellant’sthe trial court abused its discretion

that the trial court erred in notalsoAppellant argues
he thegiventhe because was not threesetting judgmentaside

55, however, is55(b).Rule Rule notnotice asdays required by
bar entered wasto the case at because the judgmentapplicable

which was decided on thea default but was onejudgment,not
33,Willis, 38 826v. Ark. S.W.2dmerits. See Mikkelson App.

(1992).830

thathis on contendspoint appeal, appellantFor second
in thetrial in amountdamagesthe court erred awarding appellee

$2,290.91. failed, however, file ofHe to a noticeproper appealof
Therefore, we argument.the cannot address thisfrom judgment.

Cook, 74, (1993).864 832v. 315 Ark. S.W.2dSee Griggs

Affirmed.

Cooper Robbins, JJ.,and agree.
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JONES v. CITY OFMaynard FLIPPIN

CA 886 S.W.2d 87594-426

of ofCourt ArkansasAppeals
En Banc

26,delivered OctoberOpinion 1994

Carter,Christopher for appellant.

No response.

Per Curiam. The has filed aappellee motion thatasking
this be dismissed for the thatappeal reason the case originated
in Court and theFlippin from thatMunicipal court to theappeal
Marion County Circuit Court was not It is thetimely appealed.
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withoutcourt was jurisdic-that the circuitcontentionappellee’s
theWe withagree appellee.tion.

thethat of munici-out the ordermotion pointsAppellee’s
record)to themotion supplementby appellee’scourt (suppliedpal

found ofguilty violating Flippinthat the wasstates appellant
81, and athat he shall costsNo. and orders payOrdinanceCity

1992,29, andJune continu-$100 day, commencingfine of per
The is shown filed onthe “violation is cured.” orderuntiling

21, 1992.August

a with thefiled of appeal municipalThe noticeappellant
29, 1992, that he was fromstating appealingcourt on October

on ofday August,conviction “rendered” 21stthe of thejudgment
1992; an order thegranting appeal;the municipal judge signed

the Octo-filed with the clerk on 29th ofmunicipalthis order was
1992;ber, in courtand the record of the proceedings municipal

30, in thein Includedwas filed circuit court on October 1992.
theof the was a docket sheet of municipalrecord proceedings

arrest, case,ofThis the date of the number thecourt. sheet shows
name, him, athe filed of notagainst pleachargethe appellant’s

However,and the date the case set for trial. the docketwasguilty,
does enteredany against appellant.sheet not show judgment

8(c)Rule of the Arkansas Inferior Court Rules pro­
enter in the the date andvides that “the court shall dockettimely

hasthe and the Courtamount of Arkansasjudgment,” Supreme
—thethat Inferior Court Rulessaid

court,8(c),Rule reflect an inferior suchthat[Particularly
itany byas a court enters rendersjudgmentmunicipal

manner, the thein a date and amount oftimelyentering,
in the forcourt’s docket. Thisjudgment specific procedure

inferior in con-in an court is markedentering judgments
jurisdictiontrast that to courts ofapplicable generalto

4(e),under are entered whenARAP where judgments only
with ofare filed the clerk those courts.they

Booth, 195, 250,Inc. v. 760 S.W.2dWest 297 Ark.Apartments,
(1988).861

that CourtThe Booth case also out Inferiorpoints
in inferior9(a) that all civil cases fromRule provides appeals
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courts to circuit court must be filed in the office the ofof clerk
the court having jurisdiction of theparticular “withinappeal

(30) from datethirty days the of the theentry of 297judgment.”
Ark. at 250.

Rule 9Although only to inapplies explicitly appeals
cases,civil the Arkansas Court has held that theSupreme rule also

fromgoverns court to circuit inappeals court crimi­municipal
State, 1,nal Seecases. Ottens v. 316 871 (1994),Ark. S.W.2d 329

State, 476,and Allred v. 310 Ark. 837 S.W.2d (1992).469 These
cases also hold that the for thethirty-day period record isfiling
jurisdictional and that this issue may be raised for the first time

Thus,on it is clear thatappeal. the circuit court had no juris­
See, State,over 32,diction this case. v.Smith 316 Ark. 870

However,(1994).S.W.2d 716 thesince circuit acourt entered
it,basedjudgment on evidence wepresented to dis­cannot simply

miss the to this court but mustappeal reverse and theset aside
circuit court judgment.

We outalso that thepoint motion theappellee’s raises ques-
tion of whether there beenhas any judgment enteredactually by

case,the court. Themunicipal says that theappellee Booth supra,
does hold that thenot docket entry Inferiorrequired by Court
Rule 8 “is the sole ofmethod entering judgment” and suggests
that “surely a signed court order filed with the clerk and tosent
the also constitutes anparties entry of Wejudgment.” do not

us,think this issue is before and we want it to be clear wethat
no inexpress thatopinion regard.

The of the circuitjudgment court is reversed and set aside.
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885 S.W.2d 910CA CR 93-1192

of ArkansasCourt of Appeals
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Denniston,Mark for Hardrick.appellant

McLemore,Kent for Price.appellant

Gen.,Winston Bryant, Att’y by: Gil Asst.Dudley, Att’y
Gen., for appellee.

Mauzy Pittman,John AlanJudge. Appellant Hardrick
his convictionsappeals aggravatedof and theft ofrobbery prop-

erty for which he was sentenced tento and threeyears years,
in the Arkansasrespectively, of Correction. HeDepartment argues

that it was toerror admit into evidence andpre-trial in-court
identifications, that it was error admitto evidence that the gun

stolen,used in the robbery was and that there is insufficient evi-
conviction,dence eachto sustain that the valuenamely, of the

stolen was notproperty $200.00.to exceed Weproved find no
error and affirm.

Price aAppellant Gregory convictionappeals of theft of prop-
aerty, Class C whichfelony, for he was sentenced to three years

thein Arkansas of HeDepartment Correction. thereargues is
insufficient evidence to his auphold conviction for failure to prove
the $200.00.value exceeded Weproperty’s find no anderror affirm.

A motion for a directed verdict is a to thechallenge
evidence,ofsufficiency the and this issue must be considered

State,aprior 158,to review of trial errors. Thomas v. 312 Ark.
847 (1993).S.W.2d 695 When the of thesufficiency evidence is

conviction,on afrom criminalchallenged we viewappeal the
State,evidence in the light most favorable to the considering
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verdict, affirmand willtheto supportthat tendsthe evidenceonly
the offinding guilt.supportevidence toanyif there is substantial

(1993).253, Substan-318State, 854 S.W.2d313 Ark.v.Friar
com-character toforce andevidence of sufficientevidence istial

other, the mind toinducing passor thewaya oneconclusionpel
State,v. Ark.311Thomasor conjecture.mere suspicionbeyond

609, (1993).846 S.W.2d 168

driver, thatvictim, testifiedas a deliveryThe employed
14, 1992, he went to Bud Waltonon Octoberp.m.around 9:00

toto deliver food aArkansas campuson the ofUniversityHall
room,atno answer thereceivingon the second floor. Uponroom

6the elevator a man aboutturned to leave and noticed nearhe
that170 The victim statedpounds.tall and aboutweighingfeet

exit, he near the stairs a secondhe walked toward the noticedas
6 200weighingman feet 2 inches tall and about poundsabout

and a dark colored ball Thea blue sweatshirtnavy cap.wearing
corner,a he was thebyvictim that as he turned grabbedsaid

he andthe neck the individual had seen wasbyback of second
back,toWhen he tried pullinto the closed elevator doors.shoved

the elevator. Hehim toward alsoagaina second person pushed
him. He was to themfelt a hard toldpressed against giveobject

that heThe victim that he wore a “fanny pack,”the saidmoney.
them,it then of the of the twomaybetook off and one shorter

it,earlier, whilemen had been the elevator thegrabbedwho by
him the neck withby somethingother continued to holdperson

to The victim was then on theheld his back. said he stairspushed,
told, whatbarrel a and “This I sogot,and shown the of isgun

waswhat I or I’ll shoot He said he told to besay quietdo you.”
car, which he did. Sergeant Garyand walk back to hisdirectly

Police arrivedof the of ArkansasBogle University Department
after found a in the trash can on theshortly robbery. gunthe He

the The victim identifiedsubsequentlyfloor of building.second
the in the Ross with therobbery. Rubythis as one usedgun

Hardrick’s fin-Crime Lab determined thatArkansas appellant
in Hardrickwere on ammunition the gun.gerprints Appellant

hethe like his but stated that hadgun,conceded that lookedgun
Thebefore the occurred. victim identifiedrobberyof itdisposed

in with 50 percent certainty.Hardrick a pre-trial line-up

if, with theA commits aggravated robberyperson
a or misdemeanor theft or resist-felonyof committingpurpose
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thereafter, heimmediately or threat-ing apprehension employs
toens force another and isimmediately employ physical upon

a deadlyarmed with or word or conductrepresents byweapon
5-12-102(a)that he is armed. Ark. -103(a)(1)so Code Ann. and§

1993). Our review of the therecord indicates that evi-(Repl.
dence is sufficient to conviction of aggravatedHardrick’ssupport

Hardrickrobbery. essentially that alibi whichargues testimony
he instated was a student’s at the time of thedormitory room rob-

thebery incriminatingovercomes evidence him. How-against
ever, evidence,the andweighing determining credibility, resolv-

factfinder,conflicts are matters for theing who ormay accept
State,any of a v.reject testimony.witness’s Winters 41 Ark.part

104, 848 S.W.2d (1993).441App. Hardrick also con-Appellant
tends that the victim’s identification notpre-trial should be con-

However,sidered in determining the of thesufficiency evidence.
evidence,in the of the wereviewing sufficiency look at all of

the ifevidence even some evidence is determined be inad-to
State, 247,missible. Harris v. 284 (1984).Ark. 681 S.W.2d 334

sole theAppellants’ challenge to thesufficiency of
evidence to theirsupport convictions of theft of is thatproperty
the State failed to the $200.00that valueprove exceededproperty
to aconvict of Class C Afelony. commits theft ofperson prop­

heif orerty takes exercisesknowingly unauthorized control over
the of anotherproperty or theperson knowingly obtains prop­

threat,of anothererty by or withperson, deception the purpose
of the owner thereof. Ark.depriving 5-36-103(a)(l)Code Ann. §

1993).and (2) Theft of is a(Repl. property Class C if thefelony
$2,500.00ofvalue the is than $200.00.less but moreproperty than

Ark. Code Ann. 5-36-103(b)(2)(A) 1993).(Repl. “Value” is§
the market value theof at the time andproperty theofplace
offense theor if market value theof becannotproperty ascer­
tained, the cost of thereplacing within aproperty reasonable
time after the 5-36-101(1offense. Ark. Code Ann. l)(A)(i) and§
(ii) 1993). The victim(Repl. stated that he really did not know

worth,the fannywhat waspack that he it usedpurchased from
a $5.00friend theft,for about nine to ten months before the and
that a of $15.00.lesserreplacement would costquality Appel­

that thearguelants of thepurchase price fanny pack conclusively
However,determines its value. the purchase theprice paid by

owner is admissible as a factor theonly for to consider injury
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andremote in timewhen it toovalue is notmarketdetermining
State,v. 302Coleyvalue.relation to presenta reasonablebears

526, inter-(1990). the owner’s presentIt is790 S.W.2d 899Ark.
State,v.Hugheslawthe that the seeks to protect.in propertyest
mar-275, In(1981). determining547625 S.W.2d3 Ark. App.

value, the ownerwhen purchasedthe factfinder considermayket
the cost towell as presentand at what aspricethe property

124,State, 32 Ark. 798App.v.the Sullivanproperty.replace
(1990).110S.W.2d

with theMyerSteveThe principal investigator
$185.30testified thatPolice Departmentof ArkansasUniversity

overruled an objec­was also taken. The courtfannyin the pack
the basis of the officer’sthat there was no foundation fortion

on thatand that counsel could cross-examinestatedknowledge
this is inad­testimonyon thatargue appealAppellantspoint.

However, at trial tes­the to thisobjectionmissible hearsay. only
a knowledge,was lack of foundation for the officer’stimony

A thechange groundswhich the court notparty mayoverruled.1
218,State,Walker v. 301 Ark. 783 S.W.2donobjectionfor appeal.

State, 247,In 681 334(1990).44 Harris v. 284 Ark. S.W.2d
when a chal­(1984), the Court held that there isArkansas Supreme

evidence,the we must review thatto the ofsufficiencylenge
and, in doingto trial errorsconsidering anypoint prior alleged

so, evidence, any maywe must all the whichincludingconsider
inadmissible,have been in the most favorable tolight appellee.
the if there evidence toWe affirm conviction is substantial sup­

State, 196,the trier of v. 30 Ark. 786 S.W.2dRyanfact. App.port
(1990). The evidence before the in this case was suffi­835 jury

motion,verdict andthe denial of the directedcient to support
thethere was substantial evidence towe conclude that support

the value of the exceededfinding propertycourt’s that stolen
$200.00.'

that twoHardrick’s next isargument pre-trial pho-Appellant
as he and co-defen-were unduly suggestivetographic line-ups

were included in bothdant Price were the whoonly suspects
areand the and in-court identificationsthatline-ups pre-trial

victim certain incompletelyinadmissible because the was not

testimonyhearsay objection value1 Thecourt a the officer’s as to thesustained to
fanny pack.of the
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his identification Theof Hardrick. first took online-up place
22, 1992,October after the andeight consisted ofdays robbery,

fifteen Officer Steve testified thatphotographs. Myer Hardrick’s
15,included in that was taken on HeOctober 1990.photo line-up

thatstated the first the victim atduring longerline-up paused
Hardrick’s and He said the victim atphoto Price’s lookedphoto.

second,each about a but ten to fifteen atphoto paused seconds
however,Hardrick’s he did Aphoto; saynot secondanything.

13, 1993,online-up was conducted andphotographic April
included six The Hardrick inphotographs. photo of this line-up

23,was a recentmore one taken December The victim said1992.
familiar,”hethat “saw that thatsomebody looked but he did not

want to thatMyerOfficer said the victim identifiedsay. Hardrick
thein thesecond as taller assailantline-up who him andgrabbed

that he 50 inwas certain hispercent identity. The victim made
an in-court identification of both appellants.

It is burden to show the iden­appellant’s pre-trial
State,tification wasprocedure unduly v. 311suggestive. Hayes

645, 846 (1993).Ark. S.W.2d 182 The reliability of pre-trial
identifications determine their and theadmissibility admissibil­

State,of the in-courtity identification. v.Hayes supra. The fol­
factors are inlowing (1)considered thedetermining reliability:

act;of the witnessprior opportunity (2)to observe the alleged
accused;the of theaccuracy (3)of theprior description iden­any

tification of another person to theprior pre-trial identification
(4) demonstrated;the levelprocedure; (5)of certainty the fail­

occasion;ure of the witness to theidentify defendant on a prior
(6)and the timeof betweenlapse the act and thealleged pre­

State, 559,trial identification. Chism v. 312 Ark. 853 S.W.2d
State,(1993);255 Hayes v. It is for the trial court deter­supra. to

mine if there are sufficient of theaspects reliability surrounding
State,to itidentification into evidence.permit v. 310 Ark.Bishop

479, (1992).S.W.2d 6839 The court doesappellate injectnot
theitself into ofprocess there adetermining reliability unless is

very substantial likelihood of irreparable misidentification. Chism
State, State,v. v.Hayes trialsupra; supra. a court’s rul­Finally,

on theing of an in-courtadmissibility identification will not be
reversed on unless theappeal is underruling clearly erroneous

State,the of thetotality circumstances. Chism v. Hayessupra;
State,v. supra.
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beforehe saw his assailantsstated thatThe victim
attack, faces duringto see theirhe was ablethattheduringand

certainattack, behe could not completelyand that althoughthe
Hardrick, andhe was involvedhe believed thatofin his identity

victimthethoughin court. Evenhim in a andline-upidentified
the wastestimonyin the line-up,Hardrick firstidentifydid not

than otherany exceptat longerthat he Hardrick’slingered photo
Price,identified pausedthe the victimPrice’s. At first line-up,

A vic­else.identify anyoneat Hardrick’s and did notlong photo
doubt, circum­the of thetotalityinitial when consideringtim’s

stances, taint the in-court identification.not be tomay enough
State, 466, (1984).876 Hardrickv. 281 Ark. 664 S.W.2dWhitt

in the with 50 certainty.2identified second line-up percentwas
Furthermore, in theHardrick not shown any suggestivenesshas

and wereidentification Hardrick’s Price’sprocedure. photos
inincluded in no wasboth but otherline-ups, suspect’s photo

State,In v. theboth Whitt Arkansassupra, Supremeline-ups.
theCourt of an in-court identification overadmissibilityupheld

that taintedarguments suggestive pre-trial photographic line-ups
There, asuch identification. the victim was first shown single

defendant iden­of the whom she declined to toattemptphoto
able the defendant in aidentifybut she was totify, positively

case,thirteen later. In theconducted oursix-photo line-up days
were and eachconducted six monthsline-ups apart, photographic

included fifteen and each con­from six toline-up photos, line-up
thantained different of Hardrick taken more twophotographs

circumstances, wethe of the con­years apart. Reviewing totality
clude the trial court was in theclearly allowingnot erroneous

and in-court evidence.identifications intopre-trial

final the court erred inHardrick’s isAppellant argument
evidence that the used in the was stolenadmitting gun robbery

there evidence that Hardrick knew thebecause was no wasgun
theft,or involved in the and Ark.stolen was admission violates

404(b)R. Evid. evidence Hardrickof as of other crimes. testi-
that thefied identified the victim was his and that hegun by gun

brother,the in He that heobtained from his saidgun Memphis.
altercation,drew the a friend in an andto involvedgun protect

photographic line-up by in which the vic­2 Therewas a third conducted the court
tim identified Price and an unknown man.
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hethen threw the hegun grassinto the so that would not have it
arrived;in his when hepossession the stated hispolice dispos-

notof the was based on that it stolen. Theing gun knowledge was
ruled that this the thecourt door for State toopened question

Hardrick as to whether he knew that the wasgun stolen.

There was no evidence introduced that the gun was
was,stolen. Hardrick denied that it and the State no evi­presented

State,dence to contradict Hardrick’s v.negative answers. Wallin
616, (1946).210 Ark. S.W.2d 26197 Since Hardrick’s argument

evidence,on addresses theonly admission of rather thanappeal
State,we find noprejudicial questions, error. Bussard v. 295 Ark.

72, (1988).747 S.W.2d 71 Even if we found the to bequestions
Hardrick’s answers curedimproper, negative any Asherprejudice.

State, 202, State,v. 303 (1990);Ark. 795 S.W.2d 350 Cox v. 264
608, (1978).Ark. 573 S.W.2d 906

We affirmhereby Hardrick’sappellant convictions of aggra-
vated and theft of and affirmrobbery property appellant Price’s
conviction of theft of property.

Affirmed.

CHAPEL GARDENS NURSERY and &Fidelity Casualty
Insurance v. LindaCompany LOVELADY

CA 93-1116 885 S.W.2d 915

Court of ofAppeals Arkansas
Division II

2,deliveredOpinion November 1994
30,[Rehearing denied November 1994.]
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Watts, P.A.,Wilson,Laser, by;&Mayes,Sharp, Bufford
Brown,Allen for appellants.Brian

Firm, Howard,G. forRay appellee.Law by:Trafford

Cooper, The in this workers’ com-James R. Judge. appellee
hired the Gardens Nurs-case was by appellant, Chapelpensation

an oninjuryin She suffered admittedly compensable1990.ery,
1991,30, her with Chapelin the course of employmentApril

and, hear-The filed a claim for benefits after aGardens. appellee
bene-was found to be entitled to totaltemporary disabilitying,

1991,20, to a date to be deter-yetfits for the fromperiod August
decision,mined. From that comes this appeal.

reversal,For the contend that the Commissionappellants
We affirm.in the rate.determining compensationerred appellee’s

11-9-518(a)(1) (1987)Annotated providesArkansas Code §
that:

shall be on the average weeklyCompensation computed
inearned the under the contract of hirewage by employee

at the time of accident and in no case shall be com-force
in theon less than a full-time workweek employment.puted

(c) the aver-the Commission to determineSubsection permits
and fair alla method that is toweekly wage by just partiesage

if, circumstances, the averageconcerned because of exceptional
and determined the statu-bycannot beweekly wage fairly justly

formula.tory

that the work for Gar-The record shows appellee’s Chapel
seasonal, sevenand that she had worked aboutNurserydens was

the the Com-testimony,in Based on appellee’smonths 1990.
that her contract of hire with Gardens wasChapelmission found

available,more,week whenever work washours orfortyfor per
hour, that her benefit rate is$4.50at and concluded weeklyper

$120.00.
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rate becauseThe contend that this is erroneousappellants
it result in the of benefits in excess of her annualwould payment

First, the that theincome. We do not record showsagree.
in measure thelargehoursworking depended uponappellee’s

weather; limited time she had beenthe amount ofgiven employed,
of her annual income isany necessarily spec-projection expected

ulative.

the v.We think that instant case is controlled Gillby Ozark
Products, 951, 504 (1974).Forest 255 Ark. S.W.2d 357 The Gill

case involved seasonal work in the timber thatindustry depended
in on the weather. The in Gill was notemployee guaranteedpart

workweek, the numberalwaysa full but worked of hours avail-
him, andable to the Court benefits on theSupreme computed

basis of a full-time workweek.

The Commission found in the case at bar that the
hirecontract of for a 40-hour workweekprovidedappellee’s

available,whenever work was and there evidenceis substantial
circumstances,that Under thefinding.to these statutesupport

that the rate thebe on basis ofrequires compensation computed
Gill,a full-time workweek. Ark. Ann.supra; Code 11-9-§

479,518(a)(1); see Metro v. 314 Ark. 863Temporaries Boyd,
(1993).316 We that theS.W.2d hold Commission did not err in

the rate the aon basis ofcomputing appellee’s compensation
workweek,full-time the seasonal nature herofdespite employ­

398,ment. See Travelers Ins. Co. v. 262 Ark.Perry, 557 S.W.2d
(1977).200

Affirmed.

Mayfield, JJ.,Robbins and agree.
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Arkansasofv. STATEGENTRYRalph

885886 S.W.2dCRCA 93-1199

ArkansasofCourt of Appeals
IIDivision

9, 1994NovemberdeliveredOpinion
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Alexander,Hubert W. for appellant.

Gen.,Bryant, Att’y by:Winston Gil Asst.Dudley, Att’y
Gen., for appellee.

Robbins,John B. Judge. Gentry was con-Appellant Ralph
victed a of four counts of ofby andjury delivery marijuana one
count of He wasdiazepam.of sentenced to fivedelivery years
in the Arkansas of Correction and fined aDepartment total of
$25,000.00. Mr. now that trialGentry arguing theappeals, judge
erred in Mr. Gentryto recuse. also thatfailing contends his coun-

and, errors,sel was ineffective but for his counsel’s there is a rea-
sonable that the wouldprobability jury have reached a different
conclusion. We find no error and affirm.

Officer theMegan Streussnig of Cabot Police tes-Department
tified that she what was to bepurchased represented marijuana
from Mr. on four occasions in JuneGentry 1992. She indicated
that, occasions,oneon of those she also what waspurchased rep-
resented to be from Mr. Officerdiazepam Gentry. Streussnig
stated that each of the controlled occurred at Mr.buys Gentry’s
residence and that all theof substances werepurchased delivered
to the State Crime Lab. theReports from State Crime Lab revealed
that Officer hadStreussnig fourpurchased quantities of mari-
juana and one of from Mr.quantity diazepam Gentry.

Officer testified that theseStreussnig were madepurchases
15th, 17th, 19th, 26th,on June June June and June and follow-

each sheing recorded a written ofpurchase the rele-summary
vant events. Officer Streussnig five affidavits for theprepared

of an arrestobtaining warrant for Mr. Eachpurpose affi-Gentry.
davit related a clear and concise account of each drug transac-
tion. all five affidavits reflectedAlthough the date of the notary’s

1, 1992,to beacknowledgment May Officer Streussnig testified
that this date was theincorrect buysbecause controlled did not
occur until thanmore a month after this date and the affidavits
were until thenot after tookprepared On Octo-purchases place.
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Mr. Gen-warrants for1992, issued26, Lance HanshawJudgeber
was subse-GentryMr.the five affidavits.onarrest basedtry’s

trial.hisarrested, overpresidedand HanshawJudgequently

wasHanshaw requiredthat Judgenow arguesMr. Gentry
reversible error bythat he committedcase andfrom theto recuse

that, becauseMr. contendsGentryso. Specifically,to dofailing
the vio-arrest allegedfor his pre-datethe affidavitsthe date on

andlations, affidavits were into questionof the putthe validity
he was thebecauseto himselfdisqualifywas obligatedthe judge

reliance on the affidavits.the warrants inwho issuedjudge

Judicial Conduct3(E) the Code ofof ArkansasCanon
in ahimself proceedingthat a should disqualifyprovides judge

suchbereasonably questioned,mightin which his impartiality
evi­ofknowledge disputedhe has personala case in whichas

However,the disqualifi­factsdentiary concerning proceeding.
matter, the deci­anddiscretionary judge’sa is acation of judge

an abuse of thatwill not be reversed absentin this regardsion
194,Korolko, 33 Ark. 803 S.W.2dv. App.Korolkodiscretion.

and theto be(1991). impartial partyareJudges presumed948
burden inbears a substantial provingseeking disqualification

64,State, 14 Ark. 684 S.W.2d 831Chancellor v. App.otherwise.
(1985).

held in v.HollowayCourtThe Arkansas Supreme
438,State, (1987), that circuit738 S.W.2d a judgeArk. 796293

when, ain the course of suppressionwas not to recuserequired
warrant, itthe of a search becamevalidityto determinehearing

the war­have rule on the ofproprietythat he would toapparent
case, indi­In that the courtsupremehe had earlierrant approved.

whenneed himself he hasthat a notcated judge disqualify
a from judicialof the facts of caseknowledge previousobtained

bar,the at the trial judgein that case. In caseveryproceedings
the of the affidavits invalidity question.to rule onwas not asked

of the affidavits wasthe dating pre­Essentially, questionable
the decide whether Offi­the and it was for tojurysented to jury
the affidavits were incorrectlythattestimony,cer Streussnig’s

State,Moreover,dated, v.Hollowayas inof belief.worthywas
case, if camein this fromknowledge any,Hanshaw’sJudge prior

Therefore, Judgethe same case.injudicial proceedingsprevious
did him tonotknowledge requireHanshaw’s alleged personal
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recuse. Nor did Hanshaw theJudge demonstrate ofappearance
in to Mr.partiality over trial. Wecontinuing preside Gentry’s

find that Hanshaw’s failure recuseJudge to was not an ofabuse
discretion.

Mr. Gentry’s is that his trial coun­remaining argument
State, 500,sel was Inineffective. Missildine v. 314 863Ark.

S.W.2d (1993),813 the court stated that Rule 37 thesupreme of
Arkansas CriminalRules of Procedure thegenerally provides

forprocedure relief due to ineffectivepostconviction assistance
counsel,of but that such relief awardedbe a defendant onmay

case,direct limitedunder circumstances. In thatappeal the court
addressed the defendant’s ineffective argumentcounsel because

trial,she raised the amotion for newargument by which was
bar, however,denied after a on thehearing issue. In the case at

Mr. did file aGentry not motion a new trialfor on the ground
ineffective,that his counsel was henor did otherwise raise this

issue at time toany this Mr.prior Gentry now raises thisappeal.
argument for the first time and it therefore is not forpreserved

State, 247,our review. See Harrison v. 303 Ark. 796 S.W.2d 329
(1990). Even constitutional are waivedarguments unless raised

80,before the trial Lynchcourt. v. 312 Ark.Blagg, 847 S.W.2d
(1993).32

Affirmed.

Cooper Mayfield, JJ.,and agree.
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& CasualtyFidelityCOMPANY andSEEDMECCO
Sr.,LONDON,D.v. RickyCompanyInsurance

Deceased, Employee

882886 S.W.2dCA 93-1276

ArkansasCourt of ofAppeals
IIDivision

9, 1994delivered NovemberOpinion
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Laser, Watts,Wilson, P.A.,Mayes, &Sharp, Bujford by:
Brown,Brian Allen for appellant.

Baxter,Angela Yvette for appellee.

Robbins,John B. MeccoJudge. SeedAppellant Company
afrom decision of the Arkansasappeals Workers’ Compensa-

tion Commission which held that the andwidow threeappellees,
children aof deceased were entitled toemployee, compensation
based on of80% the decedent’s average weekly wage. Appel-
lant oncontends that the Commission erred inappeal 80%using
of the theasaverage weekly wage compensation rate. Appellant
also thatcontends the Commission erred in awarding attorney’s
fees to the We with andagree reverse.appellees. appellant

London,Ricky D. the deceased killed in aemployee, was
13,work-related vehicle accident on June 1991. Mr. London was

survived his widow threeby and children.appellees, Appellant
claimaccepted appellees’ as andcompensable began com-paying

inpensation an amount to 66 2/3% of theequal decedent’s aver-
age weekly wage. The contendedappellees before the Adminis-

Lawtrative that theJudge correct rate of benefits 80%was of the
decedent’s average and thatweekly wage, because wasappellant

aofguilty safety violation were entitled tothey additional com-
pensation of 25%.

24, 1992,On August the Administrative Law heldJudge
80%,that the rate andproper was thatcompensation appellees

were entitled to additional benefits of 25% thebecause dece-
deathdent’s was caused in failure topart by appellant’s comply

with an Arkansas statute to the healthpertaining and ofsafety
On theemployees. Commission held thatappeal the appellees

failed to clear andprove by evidence theconvincing that dece-
dent’s death was incaused substantial part by failureappellant’s
to withcomply any Arkansas statute official regulation.or How-
ever, the Commission withagreed the Administrative Law Judge
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(c)(2) (Supp.and11-9-527(c)(1)(A)Ann.Ark. Codethat under §
rate, rep-80% compensationto anentitled1993) wereappellees

chil-threeof theforand 15% eachthe widow35% forresenting
torate was subject80%that thisfounddren. The Commission

Ann. 11-9-Ark. Codeinset forth §limitationthe maximum
i.e., weeklyaveragethe state70% of1993),501(b)(3) (Supp.

66limit ofthe generaltosubjectthat it was notfoundbutwage,
(b).11-9-501out in2/3% set §

11-9-527(c), com-regardingAnnotatedArkansas Code §
death, in parts:states pertinentforpensation

- the limita-toSubjectAmounts.(c) Beneficiaries
—11-9-506, compensationin 11-9-501tions as set out §§

those per-be toshall paidthe death of an employeefor
theuponand actually dependentwere whollywhosons

aver-of thefollowing percentagein theemployeedeceased
the followingand inthe employeeofweekly wageage

order of preference:

supplied.][Emphasis
** *

child, thirty-fiveno per-if there is(1)(A) To the widow
until hershall bethe(35%), paidand compensationcent

. . .or remarriage.death
* * *

child, theis aif therewidow or widower(2) To the
(c)(1) of this sec-under subdivisioncompensation payable

child;each(15%) account ofonand fifteen percenttion

Ark. Codeisthe present appealrelevant toThe sectionother
in(b), parts:and pertinentprovidesAnn. 11-9-501§

foran employeeto(b) injuredpayableCompensation
asdisability spec-than partialotherdisability, permanent

section, and(d) this compensationofified in subsection
a deceased employee,ofsurvivingto dependentspayable

rate, and two-exceed sixty-sixshall notdisabilitythe total
2/3%) average weekly(66 of the employee’sthirds percent

minimum,week($20.00) pera dollartwentywithwage
máximums:the followingtosubject
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* * *

(3) For a or deathdisability which results from an
injury a calendaroccurring during year on orbeginning

1, 1990,after theJanuary maximum benefitweekly payable
shall be (70%) of theseventy percent state average weekly
wage.

In 412, 415,Arkansas Co. v.Vinegar Ashby, 294 Ark.
798,743 S.W.2d (1988),799 the court affirmed asupreme deci­

sion of this court which sections of theinterpreted workers’ com­
law, andpensation reiterated the standards forproper interpret-'

a statuteing as follows:

The first rule in a statute isinterpreting to construe it just
as it reads by giving the words their andordinary usually
accepted Statutesmeaning. to therelating same subject
should be read in a harmonious manner if Allpossible.
statutes theon same are insubject materia andpari must
be construed andtogether made to stand if ofcapable being
reconciled.

Provisions of the Arkansas Workers’ Compensation Act
are to be construed inliberally favor of the claimant.

[Citations omitted.]

Co.,In v.Ashby 167,Arkansas 22Vinegar Ark. 737App.
(1987),S.W.2d 177 we observed that Ark. Stat Ann. 81-1310(b)§

1985), a(Supp. 11-9-501,predecessor of Ark. Code Ann. lim-§
ited the maximum amount of compensation to deathpayable ben-
eficiaries to the lesser of 66 2/3% of the average weekly wage
of the $154employee or week.per

This same observation can be made statute,under our current
at least 66as to the 2/3% limitation. Arkansas Code Annotated

11-9-527 expressly states that for deathcompensation§ to ben-
eficiaries is to the“subject limitations as set out in 11-9-501§§
— 11-9-506. . . .” Arkansas Code Annotated 11 (b)-9-501 pro-§
vides that the compensation “shall not exceed andsixty-six two-

(66thirds 2/3%)percent of the employee’s average weekly wage
. . . to thesubject following máximums. . . .” Prior to Act 1015
of the Second Extraordinary Session of the1986 maximum com-

rate 66pensation of 2/3% afor disabled employee was set forth
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81-1310, the maxi-andStat. Ann.(a) Ark.ofin subsection §
ofsurviving dependents66 forrate of 2/3%mum compensation

sec-(b) of thatin subsectionset forthwasdeceased employeea
(b)(l)-(4)11-9-501Code Ann.(codified at Ark.Act 1015 §tion.

bytwo subsectionstheseand revised1993)) amended(Supp.
follows:asformatthem into its presentconsolidating

for dis-injured employeeto anCompensation payable
asdisability specifiedpartialthanability, permanentother

to sur-below, and(a)(3) compensation payablein subsection
(the “total dis-a deceased employeeofviving dependents

per-and two-thirdsrate”) sixty-sixnot exceedshallability
weekly wageaverage(66-2/3%) of the employee’scent

minimum, sub-($20.00) weekDollar perwith Twentya
máximums:to the followingject

due to an occur-injuryor death(1)(A) for disability
1987,30,1, 1986, theJuneand July throughon afterring

be One Hundredshallweeklymaximum benefits payable
($175.00).DollarsSeventy-five

occurringdeath due to an(B) injuryFor ordisability
31, 1988,1, 1987, December theJuly throughon and after

be One Hundredbenefits shallweekly payablemaximum
($189.00).DollarsEighty-nine

an(C) occurringdeath due todisability injuryFor or
31, 1989,1, 1989, Decemberthroughafter Januaryon and

shall be sixty-sixbenefitsweekly payablethe maximum
(66-2/3%) the state averageofpercentand two-thirds

wage.weekly

from andeath which results(D) a ordisabilityFor
ona calendar orduring beginningoccurring yearinjury

1990,1, maximum benefitweekly payabletheafter January
(70%) weeklyof the state averageseventy percentshall be

wage.

thelimitation fromthe second maximumAct 1015 also revised
of the aver-in to 70% stateAshby$154.00 week mentionedper

from injuriesor death resultingforweekly wage disabilityage
1, maximum lim-The secondafter 1990.Januaryon oroccurring

at a level in excessin because it isan this caseitation is not issue
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of even 80% of the weeklydeceased employee’s average wage.
it, however,We mention itbecause is set forth in a tosubsection

11 (b) and-9-501 commences with the words “for a disability§
death.”or

(b)The Commission 11-9-501interprets to com-except§
topensation payable surviving of a deceaseddependents employee

66from the 2/3% limitation. This interpretation unsupportedis
and the theby logic plain meaning of It wouldstatutory language.

create anneedlessly to theambiguity section to excludeinterpret
death benefits from the 66 2/3% limitation in of the factlight

subsections,that offour its which are contained within the same
sentence, refer tospecifically benefits “for a or death.”disability

(b)11-9-527 andSections 11-9-501 can be harmoniously read
literal,by theirtogether merely applying and lan-unambiguous

guage.

We conclude that the erred inCommission holding
that a widow and threedependent children can recover 80% of
the deceased employee’s weekly sinceaverage this exceedswage
66 of2/3% the deceased’s average weekly wage. Arkansas Code
Annotated 11-9-527 is to the maximumsubject limitations as§

in (b).set forth Ark. Code Ann. See v.Ashby11-9-501 Arkansas§
Co., 167,22Vinegar (1987).Ark. 737 S.W.2d 177App. The

Commission’s decision is thereversed to extent that it permits
in 66excess ofrecovery 2/3% of the stipulated incomeweekly

$281.05.of

contends that theAppellant secondly Commission
erred in allowing attorney’s fees to the Because weappellees.
reverse the Commission’s decision on the madeonly byholding
it to theadverse we reverseappellant, also the award of an attor­

fee.ney’s Brookside Village Mobile Homes v. 301Meyers,Cf
139, 782 (1990)Ark. S.W.2d 365 an award of an(reversing attor­
fee to the inney’s a contract actionprevailing party where the

in favor thejudgment of reversed).wasprevailing party

afiled noticeAppellees of to thiscross-appeal court
in which to the ofthey sought decision theappeal Commission
which there befound to no safety violation and the Commis­
sion’s determination that it had jurisdiction over the claim. How­
ever, failed to make any argument in theirappellees brief in
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them abandoned.and we considererrorsthese allegedtoregard
122, 85041 Ark. App.v. Freyer,in Vickersstatedthis courtAs

(1993):10S.W.2d

can-in his brieftheby appellantnot raisedAn argument
The appellateon appeal.this Courtbynot be considered

theby parties.raisedargumentsthoseonlycourt considers

omitted).850,129, (citationsat 13S.W.2dat41 Ark. App.

an award of benefitsofentryand remanded forReversed
with this opinion.consistent

Cooper Mayfield, JJ., agree.and

ArkansasWHITE v. STATE ofMichael
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P.A.,Thrailkill, A. andPage;PatriciaAttorneys, by:&Page
Morris, forHenry C. appellants.

Newman,Gen., Brad Asst.Bryant, Att’y Att’yWinston by:
Gen., for appellee.

Rogers, Michael White and Vir-Judge.Judith Appellants,
White, were a of of mari-by jury possessionconvictedginia

of ananddrugofjuana, paraphernalia, possessionpossession
that the trialargueillicit still. Onwhiskey appeal, appellants

in to the fruits of ancourt erred their motiondenying suppress
wasand that the evidence insufficient toillegal supportsearch

their We and affirm.disagreeconvictions.

The record reflects that a search warrant was executed for
search,the collected mari-residence. During policeappellants’

“roaches,” and A whiskeyroach stilljuana, rolling paper.clips,
attached was found in the basement. Parttubingwith alsocopper

addition,In athe on a burner.sitting fifty-of still was propane
of mash found behind the residence.drum wasfive-gallon

White, at when the ofMichael was work searchAppellant,
conducted, he washome and later arrested by police.his was

White, the time thewas at home at searchAppellant, Virginia
aat residence withoutVirginiawas conducted. was arrested the

that the was hers. Bothwarrant and admitted marijuana appel-
andlants were tried convicted.
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We first address Michael White’s to the suffi-challenges
the evidence withciency of to the forregard convictions pos-

session of of adrug paraphernalia; possession controlled sub-
stance; and of an illicitpossession still.whiskey

evidence,In the wereviewing sufficiency of the view
the in theevidence the v.light most favorable to state. Bailey
State, 448, (1991).307 Ark. 821 S.W.2d 28 We affirm ifmust
there is substantial evidence to the verdict. Substantialsupport
evidence is evidence that is forceful aenough to con­compel
clusion that orgoes beyond speculation conjecture. Hendrickson

State, 182,v. 316 (1994).Ark. 871 S.W.2d 362

Michael White’s argument theregarding marijuana, drug
and still is that since heparaphernalia whiskey was not in actual

items,of of those thephysical possession any convictions may
not stand. He contends that his waspossession merely constructive
and that when a conviction onis based constructive possession,
factors than mere jointother aof residence mustoccupancy be
shown to link the accused to the contraband.

Neither exclusive nor actual aphysical ofpossession
controlled substance is necessary to sustain a conviction. Con­
structive is sufficient. Constructivepossession canpossession be
inferred when the controlled substance inis the joint control of

However,the andaccused another. isjoint occupancy alone not
sufficient to establish orpossession there mustjoint possession;
be some additional factor thelinking accused to the contraband.
The state must show additional facts and circumstances indicat­

the accused’s anding control of theknowledge contraband.
State, 198,46v. Ark.Bridges (1994).878 S.W.2d 781 SuchApp.

control and may be inferredknowledge from the circumstances
where there are additional factors the accused thelinking to con­

State, 417,traband. Nichols v. 306 Ark. 815 S.W.2d 382 (1991).

The record discloses that andmarijuana drug paraphernalia
bedroom,found in the ofwere closet the masterappellants’ appel-

lant White’s aVirginia and Officerpurse, jacket. Bill Nelson tes-
tified to the items that were found in residence. Heappellants’
listed, otheramong things, marijuana, assorted rolling papers,
roach two homemade withclips, residue andbongs over four-
teen hundred marijuana seeds.
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indi-he found twelvetestified thatGibbinsDeputy Randy
whichRoyal baga Crownmarijuana,ofbagsvidually wrapped

seeds, in thea set ofand scalesandbaggies marijuanacontained
mar-a ofstrongHe said that odorthe master bedroom.ofcloset

also indicatesthe The evidencefrom closet.was comingijuana
doors.closet did not havethat this

bothit thatHubbard testified that appearedTommyOfficer
Billin bedroom. Officerwere the masterthe clothesof appellants’

hadneither the privatetestified that of appellantsalsoNelson
them wasonlythat one ofand there was no indicationbedrooms

the house.a certain ofexclusively using portion

drugthat the andmarijuana para-White testifiedVirginia
that did not mari-were She said Michael smokehers.phernalia

nevertheless,he, her to smoke it. She alsobut that allowedjuana,
with her if smokedthat Michael would become sheangrytestified

much.too

still,With the White testifiedregard whiskey Virginiato
was Michael bor-Virginia,that the still Michael’s. toAccording

it he to their “dear” friends.rowed so could cook off mash to give
fiveit wasthey legal gal-She said to tothought produce eight
thatThe record reveals the still waslons for use. alsopersonal

the the and a fifty-in basement of house thatappellants’found
barrel mash was found in back of the house.offive-gallon

andIt is to remember that do notjurorsimportant
isolation, themaynot view each fact in but rather considerneed

a The is entitled to draw reasonablejuryevidence as whole. any
the that itinference from circumstantial evidence to same extent

State,direct Asupra. maycan from evidence. v.Bridges jury
a and con­testimony,or of witness’s itsreject any partaccept

bindingon is on the court. Winterscredibility appellateclusion
State, 104, (1993).84841 Ark. S.W.2d 441v. App.

that the testi­It disbelievedjury Virginia’sappears
with theregard beingto andmony marijuana drug paraphernalia

hers and not her The evidencehusband’s.exclusively presented
that bedroom and that theindicates shared the masterappellants

seeds,the hundred and a offourteen setmarijuana, marijuana
havewere in the master which did notscales found bedroom closet

that he the ofAn officer testified could smell odorstrongdoors.
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inwhile the master It ismarijuana bedroom. also fromapparent
Virginia’s testimony that Michael was aware that wasmarijuana
in the The recordhouse. also indicates that Michael’s briefcase

cash, bills,consistingcontained of dollarmainly twenty totalling
still,$175. With to theregard admitted that Michael hadVirginia

the still to cook mash for their When allacquired friends. the
considered,facts and circumstances of arethis case we cannot

that the evidence wassay insufficient to the find-jury’ssupport
ofings guilt.

Next, White that theVirginia evidence wasargues
insufficient with to herregard conviction for of anpossession

indicates, noted,illicit still. Thewhiskey record as previously
still,that thattestified she knew theVirginia about and she admit­

ted to materials for the ofpurchasing beer. Sheproduction argues
still,that she had no of the butknowledge in her own testimony,

she admits to that the still in theknowing was basement and
being used to “mash.” Afterproduce reviewing admis­Virginia’s
sions to her of the still and theknowledge ofpurchase materials

mash,to the we that theproduce saycannot evidence insuf­was
ficient to hersupport conviction.

Next, that the courtappellants argue erred in deny­
their motions to the of aning fruitssuppress alleged illegal search.

First, contend thethat were at theappellants residencepolice
record,before the search warrant was Afterserved. thereviewing

it does not thatappear madeappellants argumentthis Webelow.
do not address theissues raised for first time on there­appeal;
fore, State, 1,we will not address this issue. v.Ottens 316 Ark.

(1994).871 S.W.2d 329

Second, that theappellants argue affidavit in support
of the search warrant was defective itbecause did not contain
factual statements to a ofsupport finding reasonable cause. In

a trial court’s on areviewing motion toruling becausesuppress
affidavit,of an alleged of the weinsufficiency make an inde­

determinationpendent based theupon totality of the circum­
stances and reverse the trial court’s itif isruling only clearly

State,the of theagainst evidence. v.preponderance Thompson 42
254,Ark. 856 (1993).S.W.2dApp. 319 On we view theappeal,

State,facts most thefavorably to state as v. 314appellee. King
205,Ark. 862 (1993).S.W.2d 229
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the searchin ofthat the affidavit supportrevealsThe record
officers, beforewho testifiedtwotestimony ofwarrant and sworn

in ofsupportthe informationmagistrate,issuing providedthe
that:The affidavit provideswarrant.the search

over onean forinvestigationconducted ongoingI have
andat this property,cultivationmarijuanaregardingyear

had beenthat theyfrom two sourcesinformationreceived
residence, beingmarijuana plantsand witnessedin this

have,I conducted back-seen marijuana.or packagedgrown
topriorinto Mr. activitiesinvestigations White[’]sground

Arkansas, he on fed-and found had been placedtomoving
chargesand hadfor counterfeit money pasteral probation

I havein Oklahoma Oklahoma.City,of cocainedeliveryof
andhours of surveillancemany personallyalso conducted

andusers and dealersdrug coming goingknownwitnessed
serviceI also electricalfrom this residence. subpoenaed

residence, and a trend was devel-usagefor thisrecords
lightstheheavy usage during periodthat indicatesoped

residence,area of thewere left on in the suspected growing
Also, dur-was underand while the residence surveillance.

1991, (600) weresix hundred marijuana plantsovering
within one mile of this on federal land.located residence

testified, before the issuing magistrate,Officer Bill Nelson
that there was ainformation in 1991Februarythat he received

within the- lower level ofmarijuana operation appel-growing
that he went out at that time and observedlants’ residence. He said

drawn this level theon with curtains over lower oflightsbright
house, and the lightsand he made numerous to the housetrips

and thenight daytime.were left on the Officerduring during
that then a onbegan background investigationtestified heNelson

and learned of Michael’s record. Accord-Michael White previous
Nelson, this led him to believe that the informa-Officering to

and that there was a chancehad received was correct goodtion he
a Officer Nelson further statedoperation.that there was growing

anbegan buildingthis time theduring appellants expensivethat
house; thethe side of their and duringhouse addition ongreen

window came and thethe curtains downperiod,surveillance
off; thereafter, the found 600shortlywent and officerslights

a mile of house whichlocated within appellants’marijuana plants
thatfederal land. Officer Nelson addedhad onbeen transplanted
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he obtained the electrical records for houseusage appellants’ for
the of and which1990 1991 indicatedperiods high consumption

the surveillance Officerduring period. Nelson concluded by tes-
that he knowntifying observed users andpersonally drug drug

anddealers from residence.coming going appellants’

Officer Mike also testified before theOglesby issuing mag-
istrate. He said that a concerned citizen called him and asked to
meet him. Officer Oglesby stated that the citizen had been to
Michael’s house on and abusiness observed large thatbaggy

to contain afterappeared marijuana. Immediately leaving appel-
house,lants’ the citizen Officerphoned Oglesby. Officer Oglesby

knewtestified that he the individual and found him to abe reli-
able, individual thein and heresponsible community that did
not doubt what the citizen told him.

The magistrate asked the officers ifspecifically anything
had within the last thathappened thirty days would lead them to
believe that there was the ofpossibility manufacturing or distri-
bution inongoing residence. Officerappellants’ Oglesby

that two to threeresponded weeksapproximately ago, his deputies
were in the area and in theworking burglaries process they saw

who knewpeople to be andthey drug users dealers at the resi-
dence of Officer Nelsonappellant. added that he was able to pos-
itively theidentify individuals who had been at appellants’ res-

arrested,idence and those hadindividuals been andcharged
ofconvicted of theviolations Arkansas Controlled Substances

information,Act. Based on this Officer Oglesby and Nelson
believed that a new investigation should be conducted or the 1991

Therefore,investigation should be renewed. they continued their
surveillance ofongoing residence andappellants’ observed the

construction of a large greenhouse.

contend that theAppellants ininformation used sup­
If,of the affidavit wasport stale. ofbecause indelay applying

warrant,a stale,for the ininformation the affidavit is probable
However,cause bemay diminished. the delay is not considered

but the of the isseparately, length delay considered together with
the nature of the unlawful and inactivity the oflight common

State, 219,sense. & v. 7 Ark.Paige 646Cardozo S.W.2dApp.
(1983).705
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case, that had been con-theyNelson testifiedOfficerIn this
He also statedfor over one year.investigationanducting ongoing

residence inof 1991.their surveillance appellant’sthat they began
which displayedwere also producedrecordsusageElectrical

Also, Officer OglesbyofMayuntil 1991.usage upappellants’
known usersdrugto three weekswithin the last twothattestified

at residence. Offi-had been observed appellants’and dealersdrug
theconstruction of greenhousealso noted that thecer Nelson

underway.was

and basedall the evidencereviewingAfter presented
circumstances, thethat trialsaywe cannoton the of thetotality

was clearlyof motion to suppress againstcourt’s denial appellants’
of the evidence.the preponderance

Affirmed.

J.,Cooper, dissents.

Cooper, not dis-AlthoughR. I doJudge, dissenting.James
law,the I mustthe statement ofwithagree majority’s applicable

theI cannot find evidence sufficientdissent becauserespectfully
Mr. convictions ofpossession marijuanato White’s forsupport

I believe that the evidencedrugand ofpossession paraphernalia.
him tolinkingto additional facts and circumstancesfails show

indicating joint occupancy,the contraband. Under circumstances
control,care,State had to that the accused exercisedthe prove

and that he knew the mat-over the contrabandand management
State, 607,301 786Parette v. Ark.ter was contraband.possessed

State, 66,(1990); v. Ark. 759 S.W.2d 793817 Plotts 297S.W.2d
(1988).

State, 24, (1986),716 S.W.2dIn Denton v. 290 Ark. 198
evidence, other than the occu-jointour CourtSupreme required

the in which the contrabandthe of bedroombypancy appellant
found, The Court inlink the to the contraband.was to appellant

a buya an electronic surveillance of drugDenton found ofreport
to the additionalthe sufficient providethat implicated appellant

in the mas-and the contraband foundlink between the appellant
his Inthe and wife. otherbyter jointly occupied appellantbedroom

cases, tosufficient to link the accusedadditional factors found
or controlled drughave included: salesthe contraband previous

orincriminating suspi-at the statementsmadebuys premises,
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accused,behavior bycious the to or concealattempts destroy
evidence, accused,use of the contraband theby contraband found
on the accused’s ofperson, close the contraband toproximity

and thethe accused fact the contraband was in view. Seeplain
State, 454,Jacobs v. 317 (1994);Ark. 878 S.W.2d 734 v.Heard

State, 731, (1994); State,Ark.316 876 S.W.2d 231 v.Pyle 314
165, (1993),Ark. 862 S.W.2d 823 cert denied 114 S. Ct. 1306

State, 417,(1994); v. (1991);Nichols 306 Ark. 815 S.W.2d 382
State, 378, (1991);v. 304Crossley Ark. 802 S.W.2d West-459

State, 192, 123,v. 286brook Ark. 691 S.W.2d cert denied 474
State, 510,(1985);U.S. 1006 v.Cary Ark. 534 S.W.2d 230259

(1976).

There were no such additional facts or circumstances in the
atcase bar. Mrs. thatAlthough White testified her husband was

aware that she thesmoked marijuana, alone is notknowledge
Here,sufficient to constructiveprove possession. there no evi-was

care,thedence that exercised control andappellant management
over the contraband. The was not when theappellant offi-present

house,cers searched the there was no contraband found on his
arrested,when he was andperson there was no evidence that he

used the contraband. thereAlthough was andmarijuana para-
closet,found in the masterphernalia bedroom there was no tes-

timony as to used thewho closet or if there were both male and
female of in it. Officer Hubbardtypes clothing only testified that
both the were theappellants’ clothing found in ofbedrooms the

Whitehouse. Mrs. testified that her husband did not use the closet
in which the contraband was found. She stated that he hiskept
clothes a onon rack his side the andof bedroom introduced pho-

totographs this contention. As thesupport to foundmarijuana
room,in the in thejacket living there was no testimony as to

whether it was a man’s or a woman’s jacket. White admit-Ms.
ted that the and weremarijuana paraphernalia hers and that she

State,thewas one usedonly who them. See v.Ravellette 264
344, (1978).Ark. 571 S.W.2d 433 I submit that the evidence in

this case fails to show that Mr. White constructively possessed
the andmarijuana and isdrug paraphernalia insufficient to sup-

State,his convictions on Seeport those counts. also v.Osborne
45, State,278 (1982);Ark. 643 S.W.2d 251 Ravellette v. supra.

I would reverse and dismiss Mr. White’s convictions for
of andpossession marijuana drug paraphernalia.
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Newman,Gen., Asst. Att’yBradBryant, Att’y by:Winston
Gen., for appellee.

Mauzy Pittman, Daniel T. fromHagen appealsJudge.John



138

his convictions at a trial of andjury attempted rape first-degree
terroristic which hethreatening, for was sentenced to concurrent

of and intwenty-fiveterms four the Arkansasyears, respectively,
of HeCorrection. that the trial court erred inarguesDepartment

his for a directed verdict ofdenying motions as to eachacquittal
and, that ofconvicting him bothcharge alternatively, offenses

violated the constitutional against doubleprohibition jeopardy.
We affirm.

A motion for a directed verdict a thechallengeis to suffi-
State, 449,ofciency the evidence. Evans v. 317 Ark. 879 S.W.2d

(1994). In409 the of the evidence todetermining sufficiency
conviction,a criminal we view the evidence and all rea-support

sonable inferences deducible in the lighttherefrom most favor-
able to the State and ifwill affirm the of guilt isfinding sup-

State, 28,ported by substantial evidence. v. 45 Ark.Jones App.
(1994).871 403S.W.2d Substantial evidence is evidence of suf-

ficient force and that willcharacter it a conclusioncompel one
or the withway other reasonable and withoutcertainty requiring

State,resort to or v.speculation conjecture. Enoch 37 Ark. App.
103, (1992).826 S.W.2d 291

The victim in this testified that shecase was aloneworking
18,at her office on Atmortgage company January 1993. some

she left herpoint, suite of offices to to acompany’s snack bargo
office,in another area of the On the back to herbuilding. way

the victim in the hall a shepassed man later identifiedpositively
conversation,as started aappellant. the victimAppellant asking

about aobtaining loan. The victimmortgage that theexplained
was that day.closed then acompany asked for busi-Appellant

card,card.ness The victim went her getinto office to a and
card,her.followed After she theappellant gave heappellant

card,asked for another. As the victim ahanded secondappellant
his hand over the andappellant put victim’s mouth his fistput

victim,to her stomach. then said to theAppellant who was nine
time,months at the “One andpregnant punch your dead.”baby’s

throat,the victim’sgrabbed it difficult herAppellant making for
breathe,to and both ended on the floor.they up Appellant began

her,the victim andkissing his crotch and herubbing against told
seconds,her that he few“wanted sex.” After a appellant stood

her,told the victim to where she was orup, stay he would hurt
and walked out of the victim’s individual office into another part
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door, and picked uptheThe victim closedgot up,of the suite.
time, tilesfrom the ceilingthat she saw particlesAtthe phone.

in her office.the ceilingand abovethe floor saw appellantfall to
inanother businessand tothe door escapedThe victim opened

the building.

in deny-that trial court erredthefirst contendsAppellant
theon chargefor verdict of acquittalhis motion a directeding
to removethat he did notPointing attemptof outattempted rape.

insufficienthe that the evidence isthe clothing, arguesvictim’s
or that hehe to the victimrapeto that intendedfindingssupport

such aact towards accomplishing purpose.committed overtany
We cannot agree.

inter­if he in sexualengagesA commitsperson rape
forciblebyor deviate sexual with anotheractivity personcourse

5-14-103(a)(l) 1993). AArk. Code Ann. (Repl.compulsion. §
heto commit a criminal offense if purposelyperson attempts

inin a a courseconduct that constitutes substantialengages step
theintended to culminate in the commission of offense.of conduct

1993).(a)(2) Proof of an assail­Ark. Code Ann. 5-3-201 (Repl.§
with victim is notto have sexual intercourse aant’s intention
that forcesufficient unless an to accomplish purpose byintention

theascertained from acts or connected with assaultmay be words
ofand there act taken the accomplishmentis some overt toward

State, 347,v. Ark. 756 S.W.2d 908that Summerlin 296purpose.
(1988).

mouth,Here, the victim’s grabbedcoveredappellant
throat, crotchher and her to the floor. He hisgot rubbingbegan

victim, withthe to have sexagainst stated his intentionopenly
her, withand on more than one occasion threatened her serious

harm if did has cited noshe notphysical Appellantcooperate.
none,we theand know of for the thatauthority, proposition

the essential to a find­removal of victim’s isclothingattempted
record, con­our review of the weing of Fromattempted rape.

andclude that words actions constitute substantialappellant’s
ahe and that he tookevidence that intended to the victimrape

substantial towards her.step raping

ver-also that he was entitled to a directedcontendsAppellant
the terroristic Hecharge threatening. arguesdict on of first-degree
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that threatenedhe the victim’s unborn child thatonly and a fetus
is not a thewithin of the he“person” statute that wasmeaning

with Wecharged find no error.violating.

A commits the offenseperson of terroristic inthreatening
if,the first with thedegree of terrorizing anotherpurpose person,

he threatens to cause death or serious orphysical sub-injury
stantial to anotherproperty damage Ark. Code 5-person. Ann. §

(a)(1)(A)13-301 1993)..“Serious means(Repl. physical injury”
thatphysical creates a substantialinjury risk of death or that

health,causes protracted disfigurement, protracted ofimpairment
or orloss protracted of the functionimpairment of any bodily
member or Ark. 5-1-102(19) 1993).Code Ann.organ. (Repl.§

entire isAppellant’s argument based on contentionhis
that he was withcharged to kill orthreatening theinjure only

However,fetus. the record demonstratesclearly that appellant
was with andcharged convicted of the victimthreatening her­
self. We think itthat would defy common sense to maintain that

to athreatening woman hardpunch to kill herenough full-term
fetus, here,as didappellant does not with it a threat tocarry
cause serious theto womanphysical injury personally.

finalAppellant’s contention is that the entry of con­
victions for both attempted and terroristic vio­rape threatening
lated the prohibition against double Wejeopardy. do not address
this issue because it was not raised in the trial court. Even mat­
ters of a constitutional nature will benot considered for the first

State,time 341,on appeal. Fuller v. 316 Ark. 872 54S.W.2d
(1994).

Affirmed.

Jennings, C.J., Rogers, J.,and agree.
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Cooper, a condi-The enteredJudge.James R. appellant
andof of cocaine was sentenced totional toguilty deliveryplea

Onten in the of Correction.Department appeal,Arkansasyears
dis-the trial in his motion todenyinghe that court erredargues

onthe delivery chargemiss. The moved to dismissappellant
The trial court deniedgrounds.trial and double jeopardyspeedy

the a negotiated pleahis to dismiss and enteredmotion appellant
the raised in hisof conditioned issuesguilty upon appealing

motion.

author-with the that we are withoutWe Stateagree
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hear this inity to as Arkansas Rule ofappeal. Except provided
24.3(b),Criminal Procedure there shall be no from aappeal plea

24.3(b)of or nolo contendere. Ark. R. Crim. P. 36.1. Ruleguilty
provides:

With the theof court and the consent of theapproval
aprosecuting attorney, maydefendant enter a conditional

[contendere],ofplea guilty or nolo contendré inreserving
writing the onright, from the to reviewappeal judgment,
of an adverse determination aof motionpretrial to sup-

evidence. If the defendantpress on he shallprevails appeal,
be allowed to withdraw his plea.

24.3(b)Rule to adverseapplies only on motions torulings sup-
State, 544,evidencepress illegally obtained. Eckl v. 312 Ark.

(1993).851 428S.W.2d This Rule does not for aprovide con-
ditional with theplea reservation of to review anright of adverse

State, 586,trial determination. Jenkins v.speedy 301 Ark. 786
(1990).S.W.2d 566 Nor does this Rule for aprovide conditional

the an aguilty plea reserving to fromright motion to dis-appeal
Further,miss based on double itjeopardy grounds. is of no con-

court,when the trialsequence the and theprosecutor, defense
counsel that aagree defendant can enter a conditional plea and
reserve his toright if the determinationappeal fromappealed is

State,not within 24.3(b).Ruleencompassed See Eckl v. supra;
State,Jenkins v. Thesupra. foronly possibility establishing the

right of a judgmentof ofappeal conviction aresulting from guilty
State,24.3(b).pursuantis to Rule Ecklplea v. Assupra. the Rule

does not anforprovide under theappeal circumstances in the
bar,case at we must thedismiss appeal.

dismissed.Appeal

Mayfield, JJ.,Robbins and agree.
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of Arkansasv. STATEWILLIAMSEarl Bernard

312S.W.2d887CA CR 94-73

of ArkansasCourt of Appeals
IIDivision

16,November 1994deliveredOpinion
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Defender, Shaw,R. O.AndyWilliam PublicSimpson, by:
for appellant.

Gen.,Winston Gil Asst.Bryant, Att’y Dudley,by: Att’y
Gen., for appellee.

Robbins,John B. Earl BernardJudge. WilliamsAppellant
was convicted in a trial of a in afelon ofjury being possession
firearm, (PCP),of and ofpossession phencyclidine possession

He was sentenced as an habitual offender to fivemarijuana. years
in the Arkansas of for inCorrection a felonDepartment being pos-

of asession firearm and was sentenced to five foryears posses-
PCP,sion of with the sentences to run His sentenceconcurrently.

misdemeanor,for amarijuana,of was intopossession merged
the felony sentences. Mr. Williams that thenow appeals, arguing
trial court erred in that he afinding usable amount ofpossessed

thatPCP. He also the trial erred incontends court its determination
that there was cause for arrest. Weprobable his find no error and
affirm.

Officer Birkhead theGreg of Little Rock Police Department
that hetestified was called to a convenience store on the evening

3, 1993,of on aFebruary report illegal activity.of drug Upon
arrival, he observed two and saw onejuveniles of them somedrop
narcotics. Officer Birkhead juvenilesthe in atplaced custody,

timewhich Officer Tim Calhoun arrived to in theassist arrest.
that,Officer Birkhead testified while he thewas arresting juve-

niles, Mr. Williams and asked hewhy wasapproached harassing
them. Officer theBirkhead that wereexplained underjuveniles

andarrest instructed Mr. Williams to theget fromaway patrol
vehicle. Mr. Williams did not withimmediately thiscomply

Birkhead,and to Officerrequest, he did backaccording not step
until asked sobeing to do several times. Officer Birkhead stated
that Mr. Williams then andbegan yelling using vulgar language.

“hostile,He Mr. Williams’described behavior as antagonistic,
to start atrying fight.”

Officer Calhoun corroborated Officer Birkhead’s account of
that,this event. He testified while he and Officer Birkhead were

to arrest the Mr. andattempting juveniles, Williams shouted cursed
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becameWilliamsthat Mr.further statedCalhounat them. Officer
pound-and startedstorethe convenienceclerk insideat theangry

Afterat her.wildly”and “cussingthe storeofthe glassoning
forWilliamsclerk, Mr.askedOfficer Calhounthewithspeaking

he arrestedtimeAt thisidentification, wasand none produced.
him. The offi-and searchedconductdisorderlyWilliams forMr.

mar-a smallandhandguna loadedWilliamson Mr.cers found
ijuana cigarette.

mar-theshe receivedthatSchuller testifiedTracyDetective
that she sus-She statedBirkhead.from Officercigaretteijuana

itsin PCP due tohave beenmay dippedthe cigarettethatpected
evidencetook theSchullerDetectiveand odor.strongcolordingy

afteron the dayLab for analysisState CrimeArkansasto the
it.receiving

the Arkansaschemist fora forensic drugKemper,Norman
Lab, PCP.and found it to containthe cigarettetestedState Crime

itPCP is to putto usewaythat the most commonHe testified
However, did not deter-Mr. Kemperand smoke it.a cigaretteon

PCP on the cigarette.mine the amount of

that the trialreversal isfirst forargumentMr. Williams’
amount ofthat he a usablein its finding possessederredcourt

315,State, 302 Ark.Harbison v.Williams relies onPCP. Mr.
case,In that(1990),146 to his argument.S.W.2d support790

of a controlledCourt held that possessionthe Arkansas Supreme
amount to consti-a measurable or usablesubstance must be of

1993). Mr.Ann. 5-64-401 (Repl.a of Ark. Codetute violation §
that, as to thethere no evidencesince wasWilliams contends

the amountthe orcigarettePCP on marijuanaamount of present
amount, State failed to estab-a theto constitute usablenecessary

a amount.that he usablelish possessed

State failed tothat the proveMr. Williams’ contention
an attack on the suffi­amount of PCP ishe a usablepossessed

sufficiencythedeterminingthe evidence. The test forofciency
substan­bywhether the verdict is supportedevidence isof the

State,evidence, v. 312 Ark.Thomasdirect or circumstantial.tial
158, is evidence(1993). evidence847 S.W.2d Substantial695

theor otherwayto a conclusion oneenough compelforceful
119,State, 310 Ark.Lukach v.or conjecture.beyond suspicion
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(1992).S.W.2d 852 In the of thesufficiency835 determining
evidence, we review the in the most to thefavorableproof light

that evidence which tendsconsidering only to supportappellee,
State, 503,v. (1992).the verdict. Brown 309 Ark. 832 S.W.2d All

there wasAlthough no evidence as to the ofweight
case,the PCP in we find substantial evidencethis to thesupport

that a amount was detected on thefinding usable marijuana cig­
arette. Detective Schuller thattestified she initially suspected

thethat had been in PCP due to andcigarette its color odor.dipped
Lab tests that Detectiveproved Schuller’s was correct.suspicion

smoked,furtherDetective Schuller stated that PCP is andusually
name,referring to its street stated called a when asherm“[i]t’s

is inmarijuana PCP.” She also testified that thecigarette dipped
in thecould be smoked with assistance of acigarette question

roach Mr. stated that PCP had aclip. Kemper hallucinogenic
that,andeffect in his the most common method ofexperience,

theusage was PCP a and it.placing cigaretteon Takensmoking
this constitutes substantial evidence thetogether, proof that cig­

arette found in Mr. Williams’ apossession contained usable
amount of PCP.

that,Mr. Williams’ argument is since theremaining police
him,had no cause to arrest heprobable was searched andillegally

the fruits the search haveof should been We findsuppressed.
beargumentthis to without merit.

RuleArkansas of Criminal 4.1(e)(iii)Procedure pro­
that a lawvides enforcement officer make amay warrantless
if thearrest officer has reasonable acause to believe that person

committed a violation lawanyhas of in the officer’s presence.
Probable cause to make a warrantless arrest does not require the

State,of sufficient to sustain adegree proof conviction. Chism v.
559, (1993).Tn312 Ark. S.W.2d853 255 the instant case Offi­

Birkhead and Calhouncers both testified that Mr. Williams was
conduct,arrested for whichdisorderly is codified at Ark. Code

1993),Ann. 5-71-207 and(Repl. inprovides pertinent part:§

(a) A commits theperson offense of con-disorderly
if, inconvenience,duct the towith purpose cause public

thereof,or alarm orannoyance, arecklessly creating risk
he:
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violent, orthreatening,inorin(1) fightingEngages
behavior; ortumultuous

noise; orexcessiveorunreasonable(2) Makes

lan-or obsceneuses abusivea(3) In public place,
tolikelyin a manneran obscene gesturemakesorguage,

disorderly response[.]a violent orprovoke

that, Mr.to takingpriorrevealedthe officersoftestimonyThe
to backrefusedWilliams repeatedlyMr.custody,intoWilliams

at thescene, and cursingshoutingbeganarrestfrom anaway
ofclerk, the windowglassonand poundedand a storeofficers

that Mr.cause to believereasonablegaveThis conductthe store.
statute, thusconductdisorderlyof thein violationWilliams was

lawful, thethe arrest wasSincelegal.arrest washis subsequent
the seizedWilliams andsearch Mr.had the torightofficerspolice
him. Seeagainstas evidenceadmittedwas properlycontraband

State, supra.Chism v.

Affirmed.

Cooper JJ.,Mayfield, agree.and

andDODGEv. LITTLE ROCKHenri HATTEN
Insurance CorporationChrysler

886 S.W.2d 891CA 93-1090

of ArkansasofCourt Appeals
En Banc

16,November 1994deliveredOpinion
18,Januarydenied[Rehearing 1995.]
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Firm, P.A.,The Law by: Robert R.Cortinez andCortinez
Tschiemer,Robert S. for appellant.

Clark,Friday, Pickens,&Eldredge J. Michaelby: for
appellees.

Mayfield,Melvin The issue inJudge. this from theappeal
Workers’ Compensation Commission is the ofright appellant’s

to a fee theattorney on amount anof insurance carrier’s subro-
ingation interest the of aproceeds tortthird-party action. The

Commission denied the fee.attorney’s

8, 1991,On theJuly wasappellant Lit-employed by appellee
tle Rock when heDodge was involved in an automobile accident
with Peggy Nichols. Appellee Chrysler Insurance Corporation
paid workers’ compensation benefits to in theappellant amount

$1,981.17.of The filed aappellant actionthird-party against Ms.
Nichols, $4,981.17.and the claim was settled for After deduct-

interest,ing Chrysler’s subrogation $2,000,the receivedappellant
$1,000.and his receivedattorney Appellant’s counsel then filed

a claim with the Workers’ Compensation Commission contend-
that heing was entitled anto feeattorney’s toequal one-third of

Chrysler’s $660.39.subrogation interest or

Meadows, 214,on Orintas v.Relying 17 Ark. 706App.
(1986),S.W.2d 199 the law held that thejudge “reasonable cost

of collection” did not include fees andattorney’s because appel-
lant’s hadattorney lien,no withagreement Chrysler regarding its
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Thea from Chrysler.to feewas not entitledattorneyappellant’s
affirmed.Commission

(1987) provides:Code Ann. 11-9-410Ark. §

(a) UNAFFECTED.LIABILITY

(1) againsta claim formaking compensationThe of
andeath ofthe orinjuryor forcarrierany employer

or histhe employee,the ofrightnot affectshallemployee
action in courtmaintain anmake claim ortodependents,

orthefor the butinjury, employerthird partyagainst any
andreasonable notice oppor-be entitled tohis carrier shall
them,either of jointhe If orthey,in action.tunity to join

action, lien two-entitled a firstthe shall be tothey uponin
in the thataction(2/3) the net recoveredthirds of proceeds

after, col-of the reasonable costs ofremain the payment
lection, amount andto them of the paidfor the payment

the injuredbe them as toby employeeto paid compensation
hisor dependents.

(2) of an action anby employeeThe commencement
third rea-byhis a foragainst party damagesor dependents

theof to which this is orapplicable,son an injury chapter
claim, thenot affect the ofanyof shalladjustment rights

recoveror his toinjured dependents compensa-employee
tion, the injuredbut amount recoveredany by employee

be ashis a third shallpartyor fromdependents applied
follows:

beReasonable costs collection shall(A) of
deducted;

Then, case, (1/3) the(B) in one-third ofevery
to the or hisinjuredremainder shall belong employee depen-

dents, be;the caseas may

remainder,(C) The so much is tonecessaryor as
the actual of the of theliabilityamountdischarge employer

carrier; andand the

(D) shall to theAny belong injuredexcess
hisoremployee dependents.

included in “costthat fees should be theIn arguing attorney
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collection,” Ark. Ann. 11-9-410of Codeappellant analogizes §
1992)Ark. Code Ann. toto 23-89-207 auto-(Repl. (applicable§

insurance) anliabilitymobile which that insurer ahasprovides
of reimbursement of in anout automobile col-right any recovery

lision, It“less the cost of collection.” has been held that “cost of
collection” under this includes Stateattorney’sstatute fees. See
Farm Mutual v.Automobile Insurance 305 Ark.Company Bing,
280, 808 304 (1991);S.W.2d Daves v. Accident &Hartford

242, 788 733 (1990);302 Ark. S.W.2dIndemnity, Northwestern
National Insurance v.American States Insurance Com-Company

432,266 (1979);Ark. 585 S.W.2d Baker v. Farmpany, 925 State
59,and 34 Ark.Casualty Company, (1991);805 S.W.2d 665App.

Edwards,and National Investors Fire & v.Casualty 5 Ark. App.
42, (1982).633 S.W.2d 41

case,In the Mr.Orintas and Mrs. Meadows were employ-
of theees Bendix of Indiana. They had both beenCorporation

in a ininjured compensable automobile accident Arkansas and
had both collected workers’ benefits the Ben-compensation from

Orintas,dix hired an RichardCorporation. They attorney, who
fee,to a 35 andagreed accept contingency apercent third-party

claim filed theagainstwas estate of the Arkansas driver. The
$50,000.claim was settled for the limit ofpolicy A thendispute

arose as to to the thehow of settlement beproceeds should dis-
Bendixtributed. The itCorporation contended was entitled to

$50,000 ($33,334),two-thirds of the settlement that the Mead-
($16,666),wereows entitled to one-third theand that appellants’

Orintas,Mr.attorney, should receive 35 theonly of Mead-percent
$16,666. Mr. heows’ Orintas contended entitled 35was to per-

$50,000of thecent entire Thesettlement. circuit court withagreed
the Bendix Corporation.

On arguedOrintas that fees areappeal, attorneys’ included
he, therefore,in the “reasonable costs andof collection” that was

$50,000entitled to the35 of settlement thepercent before pro-
ceeds were divided. This court stated:

Next, that,the argues Indiana lawappellant although
should be to the divisionapplied of the settlement pro-
ceeds, 1976)under Ark. Stat. Ann. Section 81-1340 (Repl.

11-9-410],codified as Ark. Code Ann. attorneys[now fees§
are included under reasonable costs There-of collection.
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thefore, deductedfee be fromhis shouldattorney35%
$50,000 the are dividedbefore proceedsentire settlement

Accident & Indem-Burt v.the Inbetween parties. Hartford
Co., 1236, (1972),483 218 the court252 Ark. S.W.2dnity

fee to be consid-attorneyrefused to allow the employee’s
Ann. 81-under Ark. Stat. Sectionered costs collectionof

Nickles, 894,223 Ark.& v.Winfrey1340. CarlileCiting
that, inthe in Burt stated(1954),270 S.W.2d court923

situation, allowance fees tothe an ofthe usual ofquestion
the costs ofas of collectionattorney partthe employee’s

arise, carrier wouldinterveningnot because thewould likely
for a fee mutuallyeither retain the counselemployee’s

another attor-the would employoragreed upon employer
circumstances, the courtof his choice. Under theseney own

the each torecovery, leavingwould paysimply apportion
Nickles,1240-1;Ark. at 223 Ark. athis own 252attorney.

Accord, Lanza,v.Co. 131Paul-Mercury IndemnitySt900.
1955); v.(W.D.F. 684 Ark. MortonPhillipsSupp. Frozen

Foods, (E.D. 1970).228 In the at313 F. Ark. caseSupp.
bar, its ownBendix toCorporation employed attorney pur-

tortfeasor,the the and in view ofsue estate of third-party
evaluatethe circuit to the situa-judge’s superior ability

tion, we the trial in refus-cannot court committed errorsay
his fees asto allow the costs of col-ing appellant attorney

lection 81-1340.under Section

217-18,Ark. at 706 S.W.2d at 202.17 App.

(citedBurt v. Accident & Co. in Orin-IndemnityIn Hartford
tas, Burt the course ofinjured duringwassupra) appellant Opal

with Wal-Mart and workers’her wasemployment paid compen-
carrier, Hartford Accident &sation benefits its insuranceby

She then an action D.T.Indemnity againstCompany. brought
tortfeasor,aas whoseAllen Construction Company, third-party

insurance was furnished Hart-coverage byalso Hartford.liability
to seek intervention to itsford anemployed attorneys protect

lien firm of to defend the con-attorneysand anothersubrogation
In those circumstances ourcompany. peculiar supremestruction

held that was to a fee out Hart-attorneycourt Burt’s not entitled of
interest.subrogationford’s

(citedNickles theIn the case of & Carlile v. inWinfrey
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case), had been killed in an accidentOrintas Nickles automobile
within the of The insurancescope his employment. employer’s
carrier, St. workers’Paul-Mercury Indemnity Company, paid

to Mr. Thecompensation benefits Nickles’ parents.dependent
Steins car withof the which collided the Nickles’(occupants
truck) suit for Nickles’ andbrought damages against estate the

hired the Hardin law firm defend and file aestate to cross-com-
for the of Hardinwrongful death Nickles. The firm was.toplaint

receive 50 of St. hiredany recovery. Paul G.percent attorney
to file anByron Dobbs intervention to itsprotect subrogation

lien. It just so that St. Paul had issued anhappened also automobile
liability to the Steins and was to defendpolicy themrequired

Therefore,the of theagainst Nickles’ estate. St.cross-complaint
firm, Shaw, Shaw,Paul hired another law Jones & to defend the

Steins.

$6,433.10 estate,The ofsum was recovered thefor Nickles’
court,the was themoney paid into of the and thenregistry a

as to the bequestion moneyarose how should distributed. The
issue was referred theby to Workers’agreement Compensation

whichCommission held the Hardin firm was entitled'to a fee
from thethat of thatonly portion judgment belonged to the Nick-
estate.les’ On the circuit court asideappeal, set the Commis-

andsion’s action held that the Hardin firm was entitled to half
of the entire net after deduction of costs andrecovery, expenses.
The Arkansas Court itSupreme said was entirely thethrough

made,ofefforts the Hardin firm that the was andrecovery it
affirmed the circuit court’s decision.

Co.,In v. John F.Maxcy Beasley Construction 228 Ark.
253, 306 (1957),S.W.2d 849 our hadsupreme court considered

Stat.Ark. Ann. 81-1340 in a case in which the injured employee§
contracted to his 50attorney of Apay any recovery. set-percent
tlement was reached between the and the defen-injured-employee

$10,016.50.dant for thenMaxcy to the Workers’applied Com-
Commission for of a settlement anpensation and orderapproval

of distribution was entered which held as follows: to appellant’s
$5,000 costs, $5,142.40;$142.40a feeattorney totalfor a ofplus

$4,851.60,of the remaining Mutual InsuranceLiberty Company
$3,234.40; $1,617.20awardedwas and the wasremaining paid

distribution,theto The theemployee, Maxcy. court approved
stating:
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It seems clear to us that the above section Stat.[Ark.
81-1340],Ann. after an thegiving injured employee right§

sue a thirdto for his and that theparty injury providing
in such action and be entitledemployer may join thereby

recovered,a liento first on two-thirds of the net proceeds
and that the commencementproviding of such action should
not affect the to recoveremployee’s right compensation,
there is the further that amount recoveredprovision any

the from a thirdby shall be afteremployee party applied,
“ —reasonablededucting costs of collection: one-third of

the remainder shall in case to theevery belong injured
be;or hisemployee as the case thedependents remain-may

der or muchso thereof as is to thenecessary discharge
actual amount of the of the and theliability car-employer
rier; and any excess shall tobelong the injured employee
or his dependents.”

It is our view that the order of the commission direct-
distribution,ing after reasonableallowing costs of collec-

tion, in the circumstances here is instrictly accordance
with the above statutory and isauthority correct.

255-56,228 Ark. at 306 S.W.2d at 851.

More ourrecently, supreme court considered a similar sit-
inuation Continental Casualty 286,Co. v. 312Sharp, Ark. 849

S.W.2d (1993).481 had sustained aSharp compensable back
andinjury appellant provided workers’ compensation insurance

for the employer. and his wifeSharp hired Jamesattorney Filyaw
and abrought third-party-negligence action against Don Bull and

Consultants,Terracon et al. hiredAppellant an andattorney
to intervenesought to preserve its to aright liensubrogation pur-

suant to Ark. Code (1987).Ann. 11-9-410§

The trial,Sharps’ third-party action proceeded to and a ver-
dict was rendered in their $456,893.60.favor in the amount of
The court entered verdict,on thejudgment and attorney Filyaw,
in accordance with his one-third feecontingency agreement with

—received one-thirdSharp, $152,297.86.of the gross recovery
Filyaw was also $4,170.29.reimbursed costs in the amount of
After deducting these costs of collection under 11-9-§
410(a)(2)(A), the net (betweento berecovery distributed the
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Co.) (B), (C) (D)andand Continental under ofCasualtySharps
$300,425.45.11-9-410(a)(2) was§

the were first entitled to one-third ofAccordingly, Sharps
$100,141.81, $200,283.64this net or as the bal-leavingfigure,

ance to be distributed. Because the balance exceededremaining
the workers’ benefits CCC had thecompensation paid Sharps,

$128,424.77was the it had inonlyCCC reimbursed bene-paid
fits, excess, $71,858.87,and the or was awarded theremaining

$172,000.68. Thefixing their total atSharps, recovery Sharps
CCC’s of the full amount of its subrogation-contested receipt

amount, amount,lien CCC should one-third of sucharguing pay
$42,808.25, as collection CCC exerted nocosts since effort or

inassistance the action.pursuing third-party

CCC,Mr. filed a actionSharp declaratory judgment against
CCC would be enriched if it were reimbursedasserting unjustly

its amount of benefits. The trial court andagreed grantedentire
summary (1)for that trialjudgment Sharp, finding prior to of

action,the the CCC to share in thethird-party Sharps requested
cost of the action and CCCprosecuting refused tothird-party

$456,893.60(2) the of in therecoveryparticipate, third-party
action was due theto the efforts of inprimarily attorneySharps’

and theinvestigating, developing, preparing trying third-party
(3)action and CCC was not entitled the benefits theto ofaccept

of theservices without of a reason-Sharps’ attorney payment
able fee. The trialattorneys’ court awarded one-third ofSharp

amount, $42,808.25.CCC’s This in addi-subrogation lien was
tion theto fee had received. Ourprevious attorney’s Filyaw

held:courtsupreme

The trial court erred in anawarding Sharp attorney’s
fee CCC’s lien award the cir-subrogationfrom because
cuit over the earlier action hadjudge presiding third-party

theawarded the full amount ofalready attorney’sSharps
($152,297.86)fee as of the of collection”“costspart

1l-9-410(a)(2)(A).under Because these feesrequired §
theand costs were deducted from full ofinitially amount

the before the or CCCthird-party judgment Sharpseither
were theirdistributed awards understatutoryrespective

11-9-410(a)(2), CCC effectively itspaid proportionate§
share of fees in theattorney’sthe Sharps’ third-party action.
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fee law.byisattorney’sNo additional provided

289, atat S.W.2d 482.Ark. 849312

col­Thus, not the cost ofthat whether orit appears
entireon theattorneytheincludes the fee for employee’slection

the facts of each casemust be onor recovery judgedsettlement
car­compensationon whether or not the workers’and depends

towith attorney rep­reached the employee’srier has an agreement
action, whether the carrierits interest in the third-partyresent

action, orin the third-partyhad its own attorney participatehas
the attor­employee’sthe sat back and allowedwhether carrier has

toeither the case ordo all and settle proceedto the workney
trial, attorney,when thethen a sum is' recovered by employee’s

anyamount withoutin and to take its subrogationstep attempt
the recovery.to the forattorney responsiblecompensation

below,were we can­Since these issues not developed
Therefore, casea the record us. thisnot make decision on before

and to the Com­Compensationreversed remanded Workers’is
evidence, if and innecessary, keepingmission to obtain further

fact as to whether or notfindingswith this make ofopinion
who ininsurance carrier had an attorney participatedappellee’s

the action and hisbyinway brought appellantany third-party
attorney.

Reversed and remanded.
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Chambers, forTeri L. appellant.

Cann,and David P. for appellee.B. CantrellVirginia

George Cracraft, LeinenJudge. KimberlyK. Special
Countythe division of Garlandfrom an order of juvenileappeals

court) to exercise itsdeclining juris-CourtChancery (juvenile
theand the case totransferringin a custodydiction proceeding

We find noa forum.courts of California as more appropriate
and affirm.error

31, 1992, birth to a baby girlOn December appellant gave
8, 1993, theOn ArkansasJanuaryin Garland Arkansas.County,

(DHS) afiled in courtjuvenileof Human ServicesDepartment
the child that she wasallegingfor ofemergency custodypetition

ifand and her welfare would be threatenedneglecteddependent
entered. The court entered an ex orderpartethe order was not

the matterthe on that same date. A onhearinggranting petition
worker,11, to a socialAccording appel-was set for 1993.January

lant left the at the and her whereabouts since shebaby hospital
left were the 11 had notJanuary hearingnot known. Notice of

did The court thenbeen served on and she not appear.appellant
withan in the fathercustodyentered order placing temporary

with the grand-for the child to resideactually paternalpermission
Thereafter,in from the guardianmother California. on reports

order,litemj recent directed thatad the court rescinded its most
DHS,the be returned to and set a forhearingchild’s custody

1, interim,In the the father filed suit for divorce1993.February
child,of the and filedcustodyin California seeking appellant

relief in the court of Salinechancery County,suit for similar
awas on 14 onJanuaryArkansas. suitAppellant’s dismissed

a that The Califor-county.that she was not resident offinding
action,the andnia court retained of father’sjurisdiction pursuant

9-13-207(d) 1993) the twoArk. Code Ann. courtsto (Repl.§
communicated.
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1993,1,After the ofhearing of whichFebruary appellant
was notified and at which she the Arkansasappeared, juvenile
court, motion,on its own noted docket that it wouldby entry
defer to the court injurisdiction California. filed aAppellant

a therehearingmotion for on of whether thequestion Arkansas
court should continue to exercise The motion wasjurisdiction.

and an held. After thegranted evidentiary washearing rehearing,
the court decided thatjuvenile it should decline exerciseagain to

in andthe matter insteadjurisdiction should relinquish jurisdic-
court,to thetion California and a written order to this effect was

entered.

thisAppellant brings that theappeal contending juvenile
court erred in todeclining exercise in thejurisdiction case. Appel-
lant first that the courtcontends erred in on therelying provisions

1993).of Ark. Code Ann. 9-13-206 That(Repl. section provides§
athat court Stateof this “shall not exercise underjurisdiction

thethis if at time of the asubchapter filing petition proceeding
theof child in aconcerning custody was court anotherpending of

state inexercising jurisdiction substantially thiswithconformity
. . .” We agree thatsubchapter. this section has no application

because, at the thetime in thepetition was filed courtjuvenile
Garlandof the divorceCounty, action in California had beennot

commenced.

however,We cannot agree, that the injuvenile court erred
9-13-207,its Ark. Codeapplication of Ann. which inprovides§

as follows:pertinent part

(a) A court which has under sub-jurisdiction this
to make an initialchapter or modification maydecree

decline to exercise its timejurisdiction any before making
a decree if it thatfinds it is an inconvenient forum to make
a custody determination under the thecircumstances of

acase and that court of another state is a more appropri-
ate forum.

(b) A of inconvenient forum madefinding bemay
the court’s ownupon motion or motion of a orupon party

a ad litem or otherguardian of the child.representative

forum,(c)In if it an inconvenient thedetermining is
court shall if itconsider is in the interest of the child that
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another state assume jurisdiction. For this itpurpose, may
factors,take into account the following

(1) If another state is or thewas child’s homerecently
state;

(2) If another state has a close withconnection the
child and his or withfamily (1)the child and one or more

contestants;theof

(3) If substantial evidence the child’sconcerning pre-
care,sent or future andprotection, training, rela-personal

state;is moretionships available inreadily another

(4) If the haveparties agreed on another forum which
is no less andappropriate;

(5) If the exercise of ajurisdiction by court of this state
would contravene of theany stated in 9-13-purposes §
201.

that theAppellant argues evidence topertaining these factors
mandates a conclusion that Arkansas rather than California was
the more convenient forum. We do not agree.

The information on which the juvenile court acted would
establish that the wereparents residents of the State of Califor-
nia and had Arkansas,come to White aCounty, on two-week
visit. The mother left her husband and another child of the mar-

inriage andSearcy went to Garland County with another man.
Appellant went into premature labor and the child was born a
few hours after her arrival in Garland She informedCounty. the
doctor that she had received no care andprenatal had used mar-
ijuana DHS,herduring Hepregnancy. contacted which found
that appellant “gave information”conflicting as to her address.

husbandAppellant’s had filed a missing on her inperson report
White County before leaving for California with their other child.
The mother left the hospital without the child and the social
worker could that,not locate her. The social worker stated if she
had not taken appellant’s daughter, the child would have been
abandoned.

notified,When the father was he returnedimmediately to
and, thereafter,Arkansas for the 11January hearing took the
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infant to TheCalifornia. is apaternal grandmother nursepediatric
in California and thatalleged she had of othercustody appellant’s

California,Thedaughter. father’s resides in thefamily State of
where he contended the hadparties theretofore resided. While

evidence,much of this was ithearsay was not objected to by
either at the heldappellant hearing to herpursuant motion or in

her onargument appeal.

that theAppellant’s evidenceposition clearly pre­
in favor of a ofponderated finding greater contacts with Arkansas

is based the thatupon herassumption only was to betestimony
However,believed. the court was not to believerequired wit­any

Gatlin, 136,ness. Gatlin v. 306 Ark. 811 (1991);S.W.2d 761
Bell, 196,Bell v. 15 Ark. (1985).691 S.W.2d 184App. We can­

not conclude that the record does not the juvenile court’ssupport
that California thefindings is of theplace residence andparties’

the location of greater available evidence theregarding child’s pro­
tection and personal or that therelationships, court abused its

indiscretion todeclining exercise jurisdiction.

next contends that theAppellant courtjuvenile refused
to theconsider financial burden that its order would on herplace
in her case to thepresenting California court. While relative finan­

statute,cial burdens ais not factor listed in the the record dis­
closes that the court did consider whether would beappellant

to return determined,to California for aable The courthearing.
however, that as most of the evidence relative to the prospective
care theof child would therequire ofpresence from Cal­persons
ifornia, the burdens of the case inpresenting Arkansas would

burdenoutweigh any onplaced its order ofappellant by transfer.

It was inargued our conference of this case that the
Arkansas Juvenile Code the courtrequired to follow a definite
procedure order,to thesubsequent entry of the thatemergency
the court did not follow that and thatprocedure, it erredthereby
in court,its action. This issue was not raised in the juvenile nor
was it briefed and on Itargued is our settled thatappeal. rule
issues not inraised the trial willcourt not be considered on

Tabor, 873,Clark v. 38 Ark.appeal. (1994).830 S.W.2d 131App.
Nor will issues not and briefedargued on be raised suaappeal

in this court weunless determine thatsponte the trial court wholly
lacked mattersubject jurisdiction. See In re Adoption ofD.J.M.,
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116, (1992); Skelton v. CityS.W.2d 535Ark. 83939 App. cf. of
Bratcher,28,Atkins, v.(1994);504 Bratcher317 Ark. 875 S.W.2d

206, (1991).48136 Ark. 821 S.W.2dApp.

did have subjectJuvenile CourtCountyThe Garland
the mat­case. Jurisdiction of subjectmatter of thisjurisdiction

certaina court to mattersadjudgeter is that conferred onpower
Such does not dependand to act on the facts alleged. jurisdiction

If the court errs in its deci­a exercise of that power.on correct
within theits assigned jurisdiction,sions or proceeds irregularly

Ban­direct action in the court orremedy erring by appeal.is by
144,State, (1987);22 737 S.W.2d 167 seev. Ark.ning App.

State, 220, (1990).v. 303 Ark. S.W.2d 53 The juve­Birchen 975
matternile courts of this State have original subject jurisdiction

of, in it that aother matters which is childamong things, alleged
9-27-306(a)(l)is Ark. Code Ann.dependent-neglected. (Repl.§

case,1993). inIn this this was made the andallegation petition
If, fact,in trialdocuments and evidence. the courtsupporting

did err in the itsof toprocedural application statutory power
issue,the the was direct action to cor­adjudicate remedy seeking

rect that error in the trial court or an that issue toraisingappeal
the did neither.court.appellate Appellant

Affirmed.

Bullion, J.,Bruce in thisSp. joins opinion.

Rogers Cooper, JJ.,and dissent.

Mayfield Robbins, JJ.,and not participating.

Rogers,Judith The record inJudge, dissenting. this case
the conclusion that the trialamply supports court abused its dis-

cretion, the substantial ties that the and the childgiven parties
Arkansas,have theto State of with whichcircumstancescoupled

Therefore,reveal that a manifest has occurred. Iinjustice respect-
dissent to an affirmance thefully of chancellor’s decision defer-

thering to California Court.jurisdiction

31, 1992,On December a female child was born prema-
8, 1993,at a in Garland On theturely hospital County. January

of Human Services for and obtained an exDepartment applied
order for theparte emergency custody, thereby invoking juris-

diction of court and the child under thejuvenilethis placing pro-
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of that court. Ark. Ann.bytective As Codeaegis required 9-§
27-315(a) 1991), a hearing was scheduled for 11th.(Repl. January

child,theIt that mother of theis was notundisputed appellant,
notified this At the conclusion of with-of thishearing. hearing,

whatsoever, chancellor,the with theinvestigationout adviceany
of the childand consent allowed to be removedappellee, from

father,the StateState to of California to theby giving custodythis
with in his order enteredOddly,mother. no was reflect-placement

16,until Thethis action March 1993. docketing court’s from
father;11 does contain anJanuary entry stating, “custody to

with Notably,mother.” theplacement entry also states that the
“retaincourt would unless or until another ct.”jurisdiction

14, 1993,On the adJanuary attorney litem which had been
the anfor child filedappointed emergency petition requesting

that the child be back into Inplaced appellee’s thiscustody.
affidavit,and thepetition alerted theaccompanying attorney

court concernsof his about of the child withplacement the father.
The ad relatedlitem that he had been told that theby appellant
father had been theirneglectful of other children and that he

in awas course ofengaged continuing criminal Heconduct. also
advised the court that had told him of anappellant incident
where she had been threatened theby father with a shotgun. The
ad litem also that the case workerreported for had beenappellee
advised that the fatherby appellant was under investigation by
the Federal Bureau of Investigation, but that the case worker
had not taken this information andseriously had refused to con-

so,tact the FBI the matter. Heregarding said that he had done
and had learned that the father was indeed under investigation
for wire fraud and that an indictment was forthcoming. On Jan-

26, courtthe the aduary granted attorney litem’s petition and
ordered the childthat be returned to A hear-appellee’s custody.

was set for 1.ing February

did receive notice of this andAppellant hearing appeared
on that thedate to defend action.prepared Not andsurprisingly,

father,with theamazing neitherforesight, nor his mother who had
filed a to intervene child,motion and forpetition custody of the

thus,were for the thepresent hearing; court’s order com-despite
child,returnthe of the the childmanding remained in Califor-

however,nia. thereremarkably,Most was at allno heldhearing
date, outset, announced,on that because at the the chancellor



163

that he thedismissingstrenuous wasobjection,over appellant’s
a in California.case in favor of court

Thereafter, filed a motion for and ulti-rehearing,appellant
evidence,was the togranted presentmately appellant opportunity

the At this hearing,but ononly jurisdictional question. appel-
and her husband had married in Lit-lant testified that she gotten

1991, and had lived in untiltle Rock in of ArkansasFebruary
March of The record indicates that one of the chil-1992. parties’
dren had died and was buried in Arkansas. said thatAppellant

went visit husband’s in California “as a wethey to parents place
were to to from Arkansas.” She said thatgoing go get away they

December,that March thethere from until whenstayed following
stated, however,returned to Arkansas. that whilethey Appellant

California,were in made tothey they Arkansas two to threetrips
times a hermonth because husband’s businesstelemarketing was

inlocated Little Rock. She said that it had been her intent to
remain in where hadArkansas she family.

husband,further thattestified she left her afterAppellant
abuse, 29,of on December when he hadyears threatened her

with a She indicated thatshotgun. the man with whom she had
left herwas called husband to comeby her. She said thatget

went tothey Magic to her mind offSprings get of butthings,
that hadshe into laborgone and had birth toprematurely given
the child on December 31. She stated that the child had to remain
in the because she had been ahospital born month and wasearly,

small. said that she wasvery Appellant instructed to learn how
CPR,to a andmonitor to take a inoperate course since one of

their children had died of SIDS. She testified that theshe took
CPR course and she evidence that she had rented aproduced
monitor the child.for

abandonment,claim of theDespite appellee’s record reveals
some on theforeknowledge of of intentpart appellant appellee’s

taken,When theto obtain child wascustody. had retainedappellant
the services of a and thelawyer, case worker testified at the first

that the exhearing order was on the thatparte sought day appel-
lant had take the childto home from the Inplanned hospital.
addition, the case worker testified that had told her thatappellant
she was to to the to see her child one-moregoing go hospital
time.
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Also, at the the chancellor was informed thehearing, by
thethat the father was in California forattorneyfather’s purpose

action,for the divorce and theretaining residency attorneyof
added that the reason he’s in California is to“only cooperate

Federalwith the authorities.”

record in this case the view that theThe supports parties’
than those ingreaterties to this state were established Califor-

The married in Arkansas and lived herenia. were hadparties
their this was the where themarriage; place husband’sthroughout

located; and, had atheybusiness was buried child here. One can
that in hadinfer their California to doeasily presence something

with the FBI’s of the husband’s practices.businessinvestigation
California,And, in wererefugewhile madetaking frequent trips

view,state. to theto this the evidenceContrary majority’s does
demonstrate that theirnot in Arkansas was forpresence simply

a “two-week visit.”

record,From a review theof theincluding chancellor’s
which theremarks were made itthroughout proceedings, appears

case,that the of thefocus this best interest of theproper being
child, overlooked,was and became secondary to the court’s con-
cern some court theabout other matter. It thathandling appears
the thechancellor felt that case was in his court by accidentonly

But, not,of birth. accident or the achild was born in Garland
theCounty and court’s invokedhospital, jurisdiction was by

Thus,when it thefiled forappellee petition emergency custody.
not,accident or it fell to the court to take some toaction protect

Instead,and the child.best interests of the the chan-promote
cellor abdicated bythis the child beresponsibility allowing to

And,from ofremoved this state without benefit any investigation.
rescinded,it was deemed that orderalthough necessary for to be
enforced,the order for the return of the childcalling was never

and the court summarily dismissed the case.

sum, I onlyIn can conclude that the chancellor erred by
to exercise thisdeclining over case. The recordjurisdiction reflects

state,anddefinite sufficient contacts with this where the child was
born, whereas the in Californiastay was of short dura-parties’

essence,of antion and nature. In the court createdimpermanent
in the California ajurisdiction court over matter wheiiicustody

the court allowed the child to be taken there. theBut for child’s
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had lit-would haveCalifornia, ofcourt that stateainpresence
a mat-custodyoverof jurisdictionexercisefor theno basistle or
the effec-from stateof the childAlso, removalthepermittingter.

ordersenforcing anyofany meansthe withoutleft courttively
retained jurisdic-if it hadto makechosenit havemightwhich

child on anmeantime, allega-herhas lostappellantIn thetion.
find anIwhich never proven.wasof dependency-neglect,tion

decision stand.not let thisand woulddiscretionabuse of

Cooper, J., dissent.in thisjoins

v. of ArkansasLANDRUM STATEGary

887 S.W.2d314CA CR 93-1143

ArkansasCourt of ofAppeals
En Banc

23,delivered November 1994Opinion

Irwin,E.Robert for appellant.

Gen., Dudley,Winston GilBryant, Att’y Att’yAsst.by:
Gen., for appellee.

Cooper,James R. The in this criminal caseJudge. appellant
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thewas with offense of murder in the firstcharged committing
astabbing Allen Franklin to death with knife.degree by Joseph

trial,a he wasAfter found of murder in thejury guilty second
$12,500.00,thefined in amount of and sentenced todegree,

in thetwenty Arkansas ofyears Department Correction. From
conviction,that comes this appeal.

reversal, theFor contends that the trial court erredappellant
in rebuttal calledwitnesses the State topermitting by testify con-

the charactercerning and of the forreputation carry-appellant
error,We find no weing and affirm.weapons.

The record shows that the relied on the defense ofappellant
trial,atjustification and evidenceproduced to show that the vic-

tim was an aggressive who was the in theperson aggressor inci-
dent which resulted in his death. After the rested hisappellant

trial,atcase the State called two rebuttal witnesses. The first
witness, Norman,Belinda testified that she had knowl-personal

that the aedge carriedappellant pocketknife. The appellant failed
to toobject this testimony. the StateSubsequently, Martyasked
Stewart whether he had personal of the everknowledge appellant

a Mr. Stewartcarrying answered that heweapon. had seen the
“a knifecarrying that heappellant always has in his pocket.”

terms,Reduced itsto essential the isappellant’s argument
that evidence of his character and should not havereputation
been alladmitted at because the never his charac-appellant put
ter and in issue. Wereputation with thedisagree appellant’s argu-
ment because the record before us indicates that the appellant

fact,did, in his character andput in issuereputation by testify-
that “Iing usually don’t even a knife.”carry RuleArkansas of

404(a)(1)Evidence that evidence of aprovides person’s charac-
ter aor trait of his character is not theadmissible for ofpurpose

that he actedproving in therewith on aconformity particular
occasion, for evidence of a trait ofexcept particular his charac-

accused,ter byoffered an or theby prosecution to rebut the same.
bar,In the atcase the his character andappellant put reputation

infor peacefulness issue that he didby testifying usually not
State, 146,even a knife. See v.carry Rowdean 280 Ark. 655

(1983).S.W.2d 413 Given the appellant’s testimony, we cannot
that trial court erredsay the in the rebuttalpermitting testimony

State,offered the and weby affirm.
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Affirmed.

Mayfield JJ.,Rogers,Pittman, dissent.and

withMayfield, I cannot agreedissenting.Judge,Melvin
Thein this case. opin-theby majorityresult reached opinionthe

terms, the appellant’sessentialstates that “reduced toion its
and shouldhis character reputationis that evidence ofargument

never histhe putadmitted at all because appellanthave beennot
recognizesthenin issue.” The opinioncharacter and reputation
character,evidence of401(a)(1)Evid. thatthat Ark. R. provides

character, theto that persontrait not admissible proveor a of is
occasion unlessin therewith on aconformity particularacted

accused, theby pros-an orevidence has been “offered bysuch
then concludesto the same.” The majority opinionecution rebut

bar, andat his character rep-that “in the case the appellant put
didusuallythat heby testifyingfor in issueutation peacefulness

aeven knife.”carrynot

bythe theis with evidence reliedMy uponfirst problem
thatno about the factThere wasmajority dispute appel-opinion.

aan atand the victim became involved in altercation parklant
Also, there is noand that it was witnessed severalby people.

a hethe fact that the had knife and thataboutdispute appellant
However, thethe with knife. to understand issuecut victim the

involved, thatit is to that there is evidenceI think knowimportant
and the victim had been involved in andargumentsthe appellant

killed. Andthe incident in which the victim wasprior tofights
incident, thethat the date the lastthere is evidence on of appel-

were and drinkinglant had some of the who eatingtold people
hadthe that he of the the victim beenin was tired troublepark

him, the had ass inthat victim two weekendsmygiving “whup
row,” he knife the name it.a and that had a with victim’s on

Moreover, that the was “swinging”there is evidence appellant
knew was toknife and that the witnesses there goingthe around

when the victim come thethey park.be trouble saw into

that he had aThe on direct examinationtestifiedappellant
theknife in the and in towith him responseregular pocket park

carried with theusually you?”“Is this something youquestion,
answered, “Yeah, ato cut wire or littlesomethingjustappellant

the inci-This was followed ofby appellant’ssmall.” description
dent:
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BY MR. IRWIN [Defense counsel]:

—Now, then,Q. All when he theright. first movement
that said heyou made towards you, did seeyou any weapon
in his hand?

A. I didn’t have time to hesee run on menothing, soup
fast towards me likecoming that and as soon Ias turned
around, boom (demonstrating).

Now, then,Q. Okay. when did you knife?pull your

A. When I pushed him back and inretched my[sic]
Iwhenpocket, was back with hisgoing head back there

me,to himtrying get off of to him from me.keep hitting
That’s when inI went my pocket.

Q. Is that when you stuck the knife in his chest?

Well, stomach;A. I was intention to hit him thein[sic]
but everything sohappened quick.

Now,Q. itwas your intention to kill FranklinJoseph or
himjust get off of you?

A. Just to himget off of me. I didn’t bother him when he
was theon ground.

On recross-examination the occurred:following

BY MR. KENNEDY [Prosecutor]:

Q. I want to be real clear on one thing. You said —you
told me that you don’tusually carry a knife. Is that cor-
rect?

Yeah,A. sometime. Sometime I do and sometime I don’t.
Sometime I can be at home and leave it and sometime I can

atbe home and ittake with me.

And,Q. I asked you you didn’twhy shut it and you'said,
“I usually don’t acarry knife.” Is that correct?

BY MR. IRWIN: Judge, this is not re-directproper
examination. I didn’t go into of thoseany things.

BY THE COURT: I’ll sustain that. That’s been cov-
else, Gentlemen,ered. of thisAnything witness?
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No, sir.MR. IRWIN:BY

sir, down.stepyou mayAll right,BY THE COURT:

down)(He stepsTHE WITNESS:BY

next witness.Call yourBY THE COURT:

moment, please.OneMR. IRWIN:BY

WHEREUPON, was a pause.there short

rests, Honor.YourDefenseMR. IRWIN:BY

rebuttal?have anythe StateDoesTHE COURT:BY

Honor, we approach?mayYourBY MR. KENNEDY:

All right.THE COURT:BY

Conference, Jury)thethe ofhearingoutside(Side-Bar

Honor, hasthe DefendantYourMR. KENNEDY:BY
Hea knife.carrydoes notthat he usuallytestified

stand; everyand I can recallthethat fromhas said
does carrythat he usuallyto sayof those peopleone

heknife; I thinkarmed.alwaysthat he is almosta
door; I can call them backand thinkthe Iopened

in.

right.I that’sBY THE COURT: suppose

(End Side-Bar)of

Call witness.yourBY THE COURT:

Faye.MR. BelindaBY KENNEDY:

NORMAN, calledbeingBELINDA FAYEWHEREUPON
truth,rebuttal, tell thesworn toand been dulyin having

truth,truth, ontestified oaththenothingand butthe whole
as follows:

DIRECT EXAMINATION

BY KENNEDY:MR.

thefor Court?name againstateQ. youryouWould please

FayeA. Norman.Belinda
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Norman,Ms. do knowyou Gary Landrum?a
Yes,< sir.

—Q. youDo know

Honor,BY MR. IRWIN: Your I want to approach
—the Bench Imyself. I’ve been about this.thinking

(Side-bar conference, outside the ofhearing the Jury)

BY MR. IRWIN: This togoes reputation evidence
and the bad and I’vereputation; not hisput good
reputation into evidence.

No,BY MR. KENNEDY: but he’s in theput repu-
—tation that he

BY THE COURT: You’ve input character in terms
aof victim and an accused and who thewas aggres-

sor.

Yeah,BY MR. IRWIN: but he’s atalking about char-
acter trait of acarrying and I’ve notweapon put any-

in therething ashowing he’s good fellow and not
[sic],carry any weapon

— —BY MR. KENNEDY: He said he said

Well,BY THE COURT: I’ll overrule that. I think he
can proceed in this manner.

BY MR. IRWIN: Okay.

(End Side-Bar)of

BY MR. KENNEDY:

Q. Do knowyou Landrum?Gary

Yes,A. sir.

Q. How havelong you known Gary Landrum?

A. All andthrough school everything. We growed up
together.

Q. Do you know Gary Landrum’s in thereputation com-
munity?
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Yes, sir, it.A. some of

whetherLandrum’s as toQ. Do knowyou Gary reputation
— —he he’ll he’ll often acarry weapon?or not carries

Now, Honor,MR. IRWIN: I’m togoingBY Your
—reason;a different andhave to forobject

Conference,(Side-Bar outside the of thehearing Jury)

BY MR. IRWIN: —the timereason this is this is not
the same of material. This is evi-type reputation
dence; and hadn’t to do with actu-got anything[sic]

a or rebuttal of whether he car-ally carrying weapon
ries or not carries.

BY THE COURT: Are elicit heryou to fromtrying
that she knows he does a of her owncarry weapon

knowledge?personal

BY MR. KENNEDY: That’s that he carries aright;
all the time.weapon

BY THE COURT: don’t ask her that ratherWhy you
than this other[?]

BY MR. IRWIN: I want the Court to instruct the
that those first need to beJury disregarded;questions

that arethose improper questions.

BY THE COURT: I sustained your objection.

(End Side-Bar)of

BY MR. IRWIN: but I’m to ask theOkay; going
Court to admonish the Jury.

Well,THEBY COURT: the was notquestion proper,
and I sustained your objection.

BY MR. IRWIN: All right.

MR.BY KENNEDY:

—Q. Do knowyou

BY MR. IRWIN: Note my objection.
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Q. —whether notor Landrum isGary known to carry
weapons?

Now, Honor,BY MR. IRWIN: Your I’m togoing
— —again. That’s the same theobject exactly same

BY THE COURT: It has ofto be her own personal
knowledge.

BY MR. KENNEDY:

Q. Do haveyou any thatpersonal knowledge Lan-Gary
drum is known to carry weapons around his person?

BY MR. IRWIN: The same objection, Your Honor.
We are abouttalking known and that’s reputation.

No, sir,BY MR. KENNEDY: Your Honor. We are
himtalking about the door heopening up saying that

—usually doesn’t carry

Well,BY THE COURT: you can ask what she knows
of her own andpersonal whatknowledge; not some-
one has her.told

MR.BY IRWIN: I would theask Court to admon-
ish the Prosecutor to quit asking reputation evidence.
I’ve not that input issue.

BY THE COURT: It has to be she hassomething
personal of.knowledge

BY MR. KENNEDY:

Q. Do have anyyou personal knowledge of this man ever
acarrying weapon?

A. A knife.pocket

—So,Q. Okay. you know Gary LandrumGary as a per-
son who carries a knife?

Now, Honor,BY MR. IRWIN: Your I’m togoing
to that. That’sobject not only but it isleading;

and I ask the Courtimproper to admonish the Jury
anynot to pay attention to it.
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Ladies and Gen-that.THE COURT: I’ll sustainBY
thetlemen,. bythat last commentwill disregardyou

Prosecutor.

witness,thisI have ofKENNEDY: That’s allBY MR.
Your Honor.

Mr. Irwin?BY THE COURT:

BY MR. IRWIN: No questions.

ma’am, mayyou stepBY THE COURT: All right,
down.

down)(SheBY THE WITNESS: steps

Is she free to go?BY THE COURT:

sir,Yes, Honor.KENNEDY: YourBY MR.

ma’am, are free toAll youBY THE COURT: right,
next witness.Callgo. your

Stewart.MR. KENNEDY: Call MartyBY

WHEREUPON, STEWART, incalled rebut-beingMARTY
truth,tell the thetotal and been swornhaving previously

truth,truth, on oath asand but the testifiednothingwhole
follows:

EXAMINATIONDIRECT

BY MR. KENNEDY:

LandrumQ. GaryDo have ofyou personal knowledge
aever carrying weapon?

times,Uh, huh, him with a a of aA. seen weapon couple
inknife that he has hisalways pocket.

Q. other ofAny type weapons?

—A bullet a bullet shell.A. No.

Q. A what?

A. A bullet shell.

Honor, theI want toBY MR. IRWIN: Your approach
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—I I was that that havebyBench. so smitten I didn’t
time object.to

Conference,(Side-Bar Jury)outside the of thehearing

BY. MR. IRWIN: The he totestimony was going
that herebut was man carried a knifemy said part

andof the time he was to he carried agoing prove
theknife all time. if heHe’s asked this manyoung

ahas ever seen him and that’s notcarrying weapon;
—to that’s not what herebut to rebut said. The ques-

rebuttal;objectionabletion is in that form. It is not
theand I Court admonish theask to not to con-Jury

sider that answer.

COURT;BY THE I’ll that. I’lldeny overrule your
objection.

BY MR. IRWIN: objection.Note my

(End Side-Bar)of

Honor,BY MR. KENNEDY: Your I have nothing
offurther this witness.

I with theagree thatappellant’s “the trial courtargument
inerred the State to rebuttalpermitting produce witnesses to tes-

about the andtify character of the defendant car-reputation for
therying where defendant notweapons had offered charac-any

orter witnessesreputation to show his character andgood
Thereputation.” thatmajority opinion holds hisappellant “put

character and in issuereputation that ‘Iby testifying usually
evendon’t a knife.’”carry the did claimActually, appellant not

hethat never carried a knife. The quotationabove from the pros-
ecutor’s recross-examination shows theclearly testi-appellant
fied that “sometime” he carries a knife and “sometime I don’t.”

theBut crucial is that no testified inpoint witness to aresponse
by defense counsel thatquestion the was aappellant peaceful

man, Thus,had aor for I can-reputation peacefulness. simply
not withagree the majority statement that “theopinion’s appel-
lant andhis characterput for inreputation peacefulness issue by

that T don’t atestifying usually even knife.’”carry

State, 146,The case of Rowdean v. 280 Ark. 655 S.W.2d 413
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view,not, in themy supportdoesthe(1983), majoritycited by
case, was on cross-the askedIn that appellantdecision.majority

said,knife, she “No.” Thea andif ever carriedexamination she
in to thenrefusingcorrectthat the trial court wassaysopinion

that hadevidence the appellantallow for impeachment purposes
an about a month beforea someone on occasionknife onpulled

However, the sayswhich she was on trial.killing opinionthe for
evidence as probativecourt erred in thisallowingthat the trial

which the wasthe was in the death for appellantof who aggressor
trial. states:on The opinion

course,That, Karleeneis evidence a character trait.of of
her inhad not character evidence.generalRowdean placed

her character forNor had she offered evidence ofany peace-
fulness, State,v.or the victim’s for Seeviolence. Halfacre

168, (1982).111 734 If the State couldArk. S.W.2d639
did, then, effect,it in it couldoffer such evidence as offer
in Thesuch evidence in its case chief. only possible jus-

a intification for such a is statement Wein-proposition
reads:stein that

toEvidence of acts isspecific permissible prove
405(b)character to in inRule cases whichpursuant

a anthe character of is essential element ofperson
a or 2 WEINSTEIN’S EVI-charge, claim defense.

(1982).DENCE par. 405[4]

self-defense,While Karleene Rowdean did orplead
we find that the State todo not offerjustification, permits

evidence of of misconduct to showspecific instances prior
have Itshe been the was error to do somay aggressor.

her character is not an essential element of herbecause
claim of self-defense.

148-49,280 Ark. at 414-15.at 655 S.W.2d

So, bar,than an affirmance of the case at Irather support
reversal case.think Rowdean a of this See also West v.supports

State, 52, Here,(1979). State265 Ark. 576 S.W.2d 718 the did
offer the of Belinda Norman or Stewart inMartynot testimony

chief but waited until the had rested andits case in appellant
then called these in rebuttal and counselwitnesses appellant’s

athis evidence “about character traitbecause was ofobjected
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a and I’ve notcarrying in thereput anythingweapon showing
ahe’s fellow and notgood carry any weapon.” [sic]

Rees, (9thIn v.McKinney 1993),993 F.2d 1378 cir. the
had been convicted of amurder in state court. The fed-appellant

eral court of affirmed a federal districtappeals grantcourt of
habeas relief. The saidcourt there “wascorpus appellate no per-

the couldmissible inferences have drawnjury from evidence of
the andappellant’s fascination of knives.” Id. atpossession 1384.
It then from another casequoted as follows:

Courts that follow the common-law tradition almost
have come to disallowunanimously resort theby
anyto kind of evidenceprosecution of a defendant’s

evil character to theestablish probability of his
. . . The state showguilt. may not defendant’s prior

law, acts,trouble with the criminalspecific or ill
name his evenamong neighbors, suchthough facts

bemight logically that hepersuasive byis propen-
a thesity probable of crime. Theperpetrator inquiry

irrelevant;is not becauserejected character is on the
it is tocontrary, said too much theweigh with jury

toand so asoverpersuade them to one withprejudge
a bad record andgeneral him a fairdeny opportunity
to defend aagainst particular charge.

States, 469, 475-76,v. UnitedMichelson 335 U.S. 69 S.Ct.
213, 218, (1948) (footnotes93 L.Ed. 168 omitted).

Id.

Therefore, I dissent thefrom affirmance of appellant’s judg-
ment of conviction and would reverse and remand newfor trial.

JJ.,Rogers,Pittman and injoin this dissent.

Rogers,Judith I inJudge, dissenting. join the dissenting
offered Iopinion by Judge Mayfield, but write toseparately

one otheremphasize point.

As indicated by Judge Mayfield’s theopinion, appellant’s
character for was not in issuepeacefulness put by testimony that
he did not even a“usually carry knife.” Of further significance,

thatis this was elicitedtestimony from on cross-exam-appellant
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a witness testifies onthat whenWe recognizedhaveination.
acts ofcollateralthat he has not committedexaminationdirect

evi-misconduct, extrinsicbybe contradictedmaythat testimony
that,However, when a witness iswellit is also settleddence.

tried,beingto the issuea matter collateralcross-examined on
thethe party ques-be contradicted by puttinghis cannotanswer

162,State, (1992).827 S.W.2d 16637 Ark. App.tion. v.Kellogg
Here, a knife was madeabouttestimony carryingthe appellant’s

on cross-examination.to the Statebyin questioningresponse
that ontestimonytoattempt clarifythe State’s furtherGiven

recross-examination, what ancase reveals I consider improperthis
when it wasto contradictionthe Stateby impeach byattempt

testimony.withthat rebuttaltestimonyto impugnpermitted

Pittman, J., in this dissent.joins
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Cook,Cook, forCraig appellant.& L.by:Rush

Gen., Asst.M. Wadeby: Hodge,Att’yBryant,Winston
III,Bennett,Gen., for appellee.and A. MarkAtt’y

Murach, for intervenors.W.Timothy

Cooper, in this soilof the appelleesOneJudge.James R.
case, Distri-WaterRegionalTri-Countyand water conservation

District, to waterthe Commission providewas certified bybution
wanted serve.the Hector also toto an area which ofCityservice

Commission, over anbytwo hearings presidedThe after public
Committee, the Committee’s recommendationacceptedAppeals

thedenial of City’s applicationto the executive director’suphold
the Com-an area. The circuit court affirmedenlargedto serve

decision,that this appeal.From comesmission.

reversal, Commissioncontends that theFor the appellant
of evidence and conduct ofin thelimitingerred presentation

in anCity City oppor-the and theby denyingcross-examination
are nota and that thehearing, findingsfor Commission’stunity

error,We find and wesubstantial evidence. nobysupported
affirm.

the Procedurecases under AdministrativearisingIn
Act, is an abuselacking,we if substantial evidenceonlyreverse

occurred, acted in an arbi­or if the hasof has agencydiscretion
v. 275King,manner. Arkansas ABC Boardortrary capricious

308, (1982). rulesS.W.2d 288 The governing judicialArk. 629
for both the cir­are identicalreview of administrative decisions

Div.,courts, State, 10 Ark.v. ABC App.cuit and Fouchappellate
139, (1983), it is of the agency,662 S.W.2d 181 and the decision

court, Seethe which we review. Arkansasrather than that of circuit
373,308 Ark.Board v.Beverage Muncrief,Alcoholic Control

(1992).825 S.W.2d 816

thatthe theWe first address appellant’s argument
the of evidencelimiting City’serred in presentationCommission

the correctlyand As appellantconduct of cross-examination.
notes, 25-15-213(5) 1992) thatArk. Ann. (Repl. providesCode §

the suchhave to conduct cross-­hearing rightto an agencyparties
for a full and true disclosure ofmay requiredexamination as be

However, indicates that two pub-the the record before usfacts.
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lie hadwere thehearings regarding appellant’s priorapplication
to the before the Commission’sproceeding committee.appeals
Furthermore, we are unable to determine thefrom record before

what evidence theus to bydisclose introduc-appellant sought
cross-examination,tion or and no or offer ofproffer proof appears

in the record before us. Nor is there indication thatany the appel-
lant made to the circuit court for leaveapplication to present
additional evidence to Ark. Code Ann.pursuant 25-15-212(f)§

1992).(Repl. In the absence of orany statutoryproffer showing
that the additional evidence the desired would haveappellant

material,been we find no error on this Seepoint. Woolsey v.
Commission, 348,Arkansas Real Estate 263 Ark. 565 S.W.2d 22

(1978); 196,Ray v. 1 Ark.Georgia-Pacific Corp., 614App.
(1981).S.W.2d 676

The nextappellant contends that the Commission
inerred it an adenying to conduct Inopportunity hearing. sup­

of this theport point, that “theappellant argues Commission had
madealready its and that itfindings,” was “fruitless for the City

to because itproceed was evident that the decision had already
been made.” 25-15-213(2)(c)Arkansas Code Annotated (Repl.§
1992) to anpermits any party to file anadjudication affidavit of

bias orpersonal to thedisqualification which willagency be
sufficient,itgranted if is timely, and filed in faith.good How­

ever, although the argument isappellant’s on an alle­premised
it,gation that the Commission was biased thereagainst is no

indication in the record before us that the statutorily-required
affidavit was filed with or considered the inby Commission the

atcase bar. It is essential to reviewjudicial under the Arkansas
Administrative Procedure Act that issues be raised before the
administrative in order to beagency addressed theby appellate
court, and, in thereon,the absence of such a or afiling ruling
we cannot thesay that Commission was biased against the appel­

tolant such an extent as to it aneffectively deny toopportunity
a Board,conduct See v.hearing. Wright Arkansas State Plant
125,311 Ark. (1992).842 S.W.2d 42

theFinally, appellant contends that the Commission’s
are notfindings substantialsupported by evidence. In ofsupport

contention,this the anotes that draftappellant narrative prepared
theby Commission’s engineer contains erroneous calculations

the andcosts revenues fromconcerning theexpected appellant’s
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containdraft tothe does appearengineer’sAlthoughproposal.
calculation, in the recordfind no indicationwean erroneous

calculationon thisrelied specificus that the Commissionbefore
an ofto absenceIn order establishat its decision.arrivingin

evidence, thatto demonstratethe is requiredappellantsubstantial
undis-tribunal was so nearlythe administrativethe beforeproof

itthe conclusionnot reachthat men couldfair-mindedputed
haveat; is whether the wouldtestimonythe notarrived question
find-thea but whether it supportedcontrary finding,supported

453,Scott, Ark. 647v. 278was made. Williamsactuallythating
bar, evidence to show(1983). In the at there was115 caseS.W.2d

water toan injob providingthe had not doneCity adequatethat
served, would diffi-and that it havealreadythe limited area it

Givenand health-related standards.environmentalculty meeting
evidence, erred in deny-cannot that the Commissionthis we say

to an enlargedwater servicethe toing City’s provideapplication
area, and we affirm.

Affirmed.

Robbins, JJ., agree.Pittman and

v. MEAD CONTAINERBOARDBARTLETTJudy
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Sexton, Jr.,Sam for appellant.
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Harris,Smith, for appellee.Wayne& by:Warner

Robbins, Bartlett sustainedJudyJudge. AppellantB.John
Mead Con-with appelleewhileinjury employeda work-related

8, medical treatmentreceivedSheon 1991.tainerboard April
sincereturned to workhas notdoctors andfrom a total of six

workers’ compen-Bartlett filed forher Mrs.the date of injury.
benefits, that she wasdeterminedand the Commissionsation

fromfor a periodbenefitsdisabilityto totalentitled temporary
16, also8, 1991, The CommissionDecemberuntil 1991.April

of Mrs.fourbyfor services providedawarded medical benefits
thethatnow arguingMrs. Bartlett appeals,Bartlett’s doctors.
Sheoral argument.in the case withoutdecidingerredCommission

whichof the Commissionthat the decisionfurther contends
medical bene-disability,totaldenied her additional temporary

doctors, and contin-her other twobyfor services providedfits
treatment, evidence.substantialbymedical is not supporteduing

and affirm.We find no error

the Workers’ Com­When decisions fromreviewing
Commission, the evidence and all reasonablewe viewpensation

to thein the most favorablelightinferences deducible therefrom
affirm if substantialbyandfindings supportedCommission’s

223,Clark, 38 Ark.& Cleaners v.Laundry App.evidence. Welch’s
that which a rea­(1992).832 283 Substantial evidence isS.W.2d

ato conclu­supportsonable asmight accept adequateperson
State, 96, (1980). A607 S.W.2d 664v. 271 Ark.sion. Phillips

should notthe Workers’ Commissionbydecision Compensation
that fair-minded could notbe reversed unless it is clear persons

with theif samehave reached the same conclusions presented
Lambert, 28,10 Ark. 661 S.W.2dInc. v.Silvicraft, App.facts.

benefits, a claimant has the burden(1983).403 a claim forOn
Arkansas Dep’ta of the evidence.of proof by preponderance of

Williams, 169, (1993).43 Ark. 863 S.W.2d 583Health v. App.

reversal is that the Com-Mrs. Bartlett’s first forargument
andenied her the to oral argu-mission erroneously right present

After the decision byment its and order.toprior issuing opinion
entered,law Mrs. Bartlett appealedthe administrative wasjudge

Commission,to thethe In her notice of appealto Commission.
for oralthat the matter be scheduledMrs. Bartlett requested

However, and theno oral was scheduledargumentargument.
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which andCommission issued its affirmed theopinion, adopted
decision of the administrative law Mrs. Bartlett nowjudge. asserts
that she denied a an oralwas toerroneously right present argu-
ment to the Commission.

For her Bartlett Code Ann.argument, Mrs. cites Ark. §11-
9-704(b)(6) 1993), which(Supp. provides:

(6) If an infor review is filed the officeapplication
(30)of the Commission within thethirty from datedays

award,of the of the the full shall reviewreceipt commission
or, advisable,the evidence if deemed hear the theirparties,

witnesses, awards,and and makeshallrepresentatives,
law,with its of and file in liketogether same man-rulings

ner as in the A the awardforegoing. of madespecified copy
on review shall be sent the inimmediately to dis-parties

to theirorpute, attorneys.

She that an beencontends oral should have allowedargument so
that she bringcould to the attention of the Commission the cre-

expertisedentials and of one of her Dr. Peter G.physicians,
Bernad. The administrative law in hisjudge noted thatopinion
he gave credibilityno to Dr. Bernad he wasbecause not famil-

him,iar with nor his Mrs. Bartlett that ancredentials. oralargues
argument was in to issue.necessary order address this

because,Mrs. Bartlett’s first is meritargument without
Code l-9-704(b)(6)Ark. Ann. 1clearly, allows for oral argu­§

case,ment thewhen Commission it Inonly deems advisable. this
Mrs. Bartlett requested argumentoral but failed to thenotify

Therefore,as toCommission one was desired. thewhy Com­
mission had no basis to deemwhich an oralupon argument advis­
able because no reason was as to the case couldgiven why not
be decided theon to the lawproof presented administrative judge.

the the lawDuring before there was evi­proceedings judge, no
dence as to Dr. Bernad’s Ifpresented credentials. Mrs. Bartlett

evidence,wanted theto Commission with additionalpresent this
she should have to do so Ark. Codeattempted to Ann.pursuant

-9-705(c)(I) 1993),11 which(Supp. provides:§

(c) (1)Introduction of Evidence. All oral evidence
or shalldocumentary evidence be to thepresented desig-
nated of the at therepresentative commission initial hear-
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claim, be steno-shallwhich evidenceon a controverteding
all evidenceshallEach party presentgraphically reported.

offor the purposeFurtherhearing. hearingsat initialthe
at theonlywill beevidence grantedadditionalintroducing

Aofficer or commission. requestof the hearingdiscretion
of evidencethe additionala for introductionhearingfor

bedesired to pre-of the evidencemust the substanceshow
sented.

her for oral argu-to accompany requestMrs. Bartlett failedSince
which she desiredof the new evidencewith the substancement

Fur-introduce, with the above statute.to complyto she failed
thermore, as tomatter for the Commissiona discretionaryit is

allow the ofor presentationit will hear oral argumentswhether
evidence, casefailure to so in this wasand its doany additional

not error.

is that the Commission’sBartlett’s remaining argumentMrs.
Commis-evidence. Theis not substantialbydecision supported

from tun-carpalsufferingdetermined that Mrs. Bartlett begansion
8, 1991, endedhealingand that her periodnel onsyndrome April

16, that fromThe Commission found treatmentDecember 1991.
16,to Decembertreated Mrs. Bartlett priorthe four doctors who

1991, and therefore awarded med-necessarywas reasonable and
takesfor these services. Mrs. Bartlett now issueical expenses

failure to award additional benefits beyondwith the Commission’s
16, in theDecember Mrs. Bartlett also asserts error Com-1991.

Parkerbydecision that services Drs.provided Douglasmission’s
16,Bemad,Peter which were after Decemberand G. provided

1991, were and necessary.not reasonable

Bartlettnotes that Dr. MichaelIn of her Mrs.argument,support
Wolfe, the tunnel release onsurgerydoctor who carpalperformed

hands,her treatment for reflex sympathetic dys-each of prescribed
that Dr. an(RSD). Swicegood,Bartlett also assertsMrs.trophy

RSD and Dr. Peteradministered treatment foranesthesiologist,
andher as RSD additionalhavingBernad diagnosed prescribed

and,intestified that she remains pain giventreatment. Mrs. Bartlett
condition, unable to findher is employment.physical

thatMrs. contention she remains disabledBartlett’sDespite
treatment,In of medical substantial evidenceand is need further
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the Commission’s thatsupports finding she failed to thisprove
aclaim of the evidence.by preponderance Although Dr. Wolfe

RSD,originally that Mrs. Bartlett have hadopined may some mild
22,he released her to work without onrestriction July 1991.

Dr. aAlthough stated in that theSwicegood originally deposition
objective findings regarding Mrs. Bartlett were ofsuggestive
RSD, he later that ifstated she had RSD there was no toway
determine whether the RSD was related to her work-related devel-

Still,of tunnel Dr. E.F.opment carpal syndrome. another treat-
aing indicated in thatphysician, report Mrs. Bartlett demon-

16,strated no ofevidence RSD. He notedalso that on December
1991, arrangedhe for BartlettMrs. to return to anwork for hour
a day, but that her and husband decidedattorney that is not what
they “[bjecausewanted. Dr. Still thegave that theopinion of atti-
tudinal I am sure thatnot we haveproblems, thatreally anything

Parker,we can lady.”do for this Dr. a seenphysician after Decem-
16, 1991, RSD,ber also was unsure whether Mrs. Bartlett had and

concluded that she did have thenot “chronic find-longstanding
of chronic RSD.” Theings only physician who concluded with

thatreasonable Mrs. Bartlettcertainty had RSD and fur-required
Bemad,ther treatment was Dr. and he only examined Mrs. Bartlett

oneon in heroccasion office. Theattorney’s Commission specif-
ically found Dr. Bernad’s to becredibility lacking.

cases,In workers’ compensation the weight and cred­
aibility of witness’s aretestimony withinexclusively the province

Commission,theof and the Commission does not have believeto
over otherappellant evidence Wade Mr.presented. v. C. Cave­

363,naugh’s, (1989).298 Ark. 768 S.W.2d 521 The Commission
has the duty of medical evidence itweighing as does any other
evidence, and the resolution of any in theconflicts medical evi­
dence ais of fact forquestion the Commission. EmployeePublic

Tiner, 23,Claims Division v. 37 Ark. 882 S.W.2d 400App.
(1992). We theconclude that Commission’s arefindings sup­
ported by substantial evidence.

Affirmed.

JJ.,Cooper,Pittman and agree.
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887 S.W.2d 540CR 94-120CA

of ArkansasCourt of Appeals
En Banc

30,November 1994deliveredOpinion

Purtle,I. forJohn appellant.

Newman,Gen., Att’yAtt’y Brad Asst.Bryant, by:Winston
Gen., for appellee.

8,Robbins, 1993, ShawnB. On June appellantJohn Judge.
or entering,breakingto the offenses ofguiltyDavid Tipton pled

to five yearsand He was sentencedburglary.theft of property,
theon conditioneach count with each sentence suspendedon

imprisonment.he not offensesany punishable bythat commit
12, 1993, whichthe filed a show cause petitionStateJulyOn

first crim-had withcharged degreethat beenindicated appellant
besentencesand asked that suspendedinal mischief appellant’s
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revoked. A was held and the trial courthearing revoked appel-
lant’s sentences.suspended

On that there was insufficient evi-appeal appellant alleges
hisdence to revoke sentences.suspended Appellant specifically

the inalleges that “trial court erred that theholding charging
with a crime goodwas cause to revoke theappellant suspension

aof sentence.” The isprior suspended incor-appellant simply
rect in that trialhis assertion the court based its decision to revoke

on the fact that thesolely had been with aappellant charged
crime. The trial court revoked sentenceappellant’s suspended

atbased on the evidence the The trial courtpresented hearing.
asstated its follows:holding

THEBY COURT: Based the Officerupon testimony of
Quinn and the court file of State versus Shawn David Tip-
ton, CR-93-93, I find he has theviolated terms of sus-

93-51,executionpended of sentences in CR 92-imposed
116 and 92-118. I revoke those suspended sentences and

himorder to serve whatever is remaining on those sen-
time,willtences. He credit forget jail which does not

on the and atappear judgment commitment on file this
time. Amended and bejudgment commitments will com-

and it will be onpleted those.

QuinnOfficer withRusty the Morrilton Police Department
thattestified several were received that werereports windows

out andshot of vehicles buildings,commercial and he conducted
an in which theinvestigation and two wereappellant others sus-

QuinnOfficer testified that he thepects. interviewed two other
case, Patton,in the Bryant and Michael.suspects Trampas and

both confessed to the shooting and both stated thatspree, appel-
lant “an active in theplayed part” shooting. Without objection,
Quinn intestified that: of thepart “Both that agavesuspects
statement, after theirunderstanding stated that hadrights, they
an active and also Mr. had anpart Tipton active[appellant] part

rested,in different areas.” After the Stateshooting tes-appellant
tified but did denynot his involvement in the shooting spree.

revoke,In a thehearing to burden is the stateupon
to a of aviolation condition of theprove suspended sentence by

evidence, review,a of the and on thepreponderance appellate
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aare clearly againstunless theyarefindings upheldtrial court’s
State, 25 Ark.v. App.evidence. Russellof thepreponderance

1-81, are not applic-The rules of evidence(1988).753 S.W.2d 298
44,State, 20 Ark.v. App.Felixin revocation proceedings.able

(1987).723 S.W.2d 839

even if the statementsonargues thatappealAppellant
mischief,thein criminaland PattonBryant implicated appellantof

is not sufficientof an accomplicestatementthe uncorroborated
out, however,thea As Statecharge. correctly pointsto prove

tonecessaryan is nottestimonyof accomplice’scorroboration
sentence. Ellersona to revoke a suspendedhave basissufficient

525,State, (1977). didS.W.2d Appellant261 Ark. 495v. 549
did not makeQuinn’s testimonyof andto Officeranynot object

We can­at the concerning accomplices.any hearingarguments
had violatedthat trial thatfinding appellantnot the court’ssay

ofimpositionthe court’s judgment suspendingthe conditions of
the evidence.a ofwas clearly against preponderancesentence

Affirmed.

Cooper, J., dissents.

Cooper, I dissentR. dissenting. respectfullyJames Judge,
the evidence was not sufficient to supportI believe thatbecause

thethe sentences. Despiterevocation of appellant’s suspended
it the trialthe I think clear thatstatement tomajority’s contrary,

on the fact that thesolely appel-decision to revokecourt based its
with a crime. The trial court’s order waschargedlant had been

was Inv.“Testimony given byan thatexpress findingbased upon
in which the defen-QuinnR. case no. CR93-93regardingPhillip

in the First Degree.”with Criminal Mischiefdant was charged
this thefinding. Although majorityThe order was based upon

the bench as indicatingthe trial court’s statement fromquotes
regard-on the officers’ testimonythat the revocation was based
itthe the order makes cleartheir interviews of othering suspects,

thetestimonythe trial court relied their that appellantthat upon
was charged.

theI that on the mere fact that appellantsubmit reliance
of due processwas constitutes an violationcharged egregious

tounder the Clause con-and the Confrontationappellant’s right
State, 27v. Ark. App.front him. Seeagainstwitnesses Goforth
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150, Furthermore,767 (1989).S.W.2d 537 even if the officers’
testimony their interviews withregarding the other suspects is
considered, their statements that the anappellant played “active”

inrole the which, more,events is a mere conclusion without can-
not constitute sufficient evidence to thesupport revocation. There
is no testimony whatsoever of a actillegal committedspecific,

the thatby would theappellant warrant takenaction the trialby
court. We have said athat determination:

witnesses,must be based factsupon testified to by and not
beliefs orupon of theconclusions witnesses. It is essen-

tial, therefore, that proof should be made of specific
acts ....

Gunnell, 4,Gunnell v. 30 Ark. 780 S.W.2dApp. (1989).597
case,Although Gunnell is a divorce the standard of review

therein is identicalemployed bar,to that to theapplicable case at
Iand submit that revocation of a suspended sentence arequires

quantum of no thanproof less to obtainnecessarythat a divorce.

I dissent.respectfully
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