












































1

KISSINGER,Jewell et al. v. TURNERHenry

894 S.W.2d 614CA 94-384

Court of of ArkansasAppeals
En Banc

15,delivered March 1995Opinion
12,[Rehearing denied April 1995.]

Firm, Blackman,Blackman forby:Law Keith appellant.

Firm, Bennett,Mooney Law A. forby: Tom appellee.

Jennings,E. a lineJudge. boundaryJohn Chief This case is
welodged,Because the record on was notappeal timelydispute.

andhave determined that we lack to hear thejurisdiction appeal
ittherefore must be dismissed.

The in the at bar entered thejudgment bycase was
30,Court onCraighead County Chancery August Appel­1993.

13,filed a 1993.timelylants notice of onappeal September
extend-then an order of the courtchanceryobtainedAppellants
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11,the time fileto the record on to Ining appeal April 1994.1
5(b)trial authoritythis the court exceeded its because Rule of the

Rules of Procedure that “in noAppellate provides event shall the
time be extended more than seven months from the date of entry

the decree. .”of . .

Stroud,The case at bar indistinguishableis from Morris v.
628, There,(1994).317 Ark. 831 S.W.2d 1 the courtsupreme

held, circumstances,in identicalvirtually that the beappeal must
for failure to thetimely lodgedismissed record. We can find no

distinguishbasis to that case from this one and must therefore
dismiss the appeal.

Dismissed.

Cooper Mayfield, JJ.,and dissent.

Cooper,James R. Judge, I dissent Idissenting. because do
agreenot that the record in anlodging untimely fashion deprives

the court ofappellate jurisdiction.

Act 555 of 1953 the filing of a notice ofrequired appeal
but thatspecifically provided “failure ... to take of fur-any the
ther to thesteps secure review of the judgment fromappealed
shall not affect the of the butvalidity appeal... shall be grounds

for suchonly action as the courtappellate deems appropriate,
which may include dismissal of the . ..” Ark. Stat. Ann.appeal.

Smith, 651,1979).27-2106.1 In West v. 224(Repl.§ Ark. 278
that,(1955),S.W.2d 126 the Court held inSupreme as the case

bar,at the trial court was without grantto its extension ofpower
Nevertheless,time theto docket record. the Court held that it

thepossessed to extend the time forpower the record.filing

This should bequestion distinguished from the issue pre-
Stroud,sented in the case relied theupon by majority, Morris v.

628, (1994),317 Ark. 883 1S.W.2d which dealt with the author-
the triality of court to extend the time for thefiling record.

the trial courtUnquestionably, lacks to doauthority so. This does
not, however, to thespeak authority of the courtappellate to hear
the If the timely of theappeal. lodging record on appeal was
truly an element of the appellate court’s then itjurisdiction, would
follow that in cases such as v.Thomas Arkansas State Plant

7,April1 Therecord was filed on 1994.
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(1973), lateBoard, 991-A, filingwhere9Ark. 497 S.W.2d254
tornado, theto the Jonesborodueof the record was permitted

Icalamity.from a naturalcourt derived its jurisdictionappellate
the whimsuponis dependentbelieve that our jurisdictioncannot

weather, and Iof the dissent.

Mayfield, J., in dissent.thisjoins

Mayfield, with JudgeIdissenting. agreeJudge,Melvin
courtappellatea record in thefilingdissent that the ofCooper’s

this point,ofFor an discussionin-depthis not jurisdictional.
issue, indissentmyseedirected toward a differentalthough

165, S.W.2d892Hunt 48 Ark.Transport, App.Novak v. J.B.
(1995).526

MILUMMarcia EileenAndrew MILUM v.James

S.W.2d 611894CA 94-414

of ArkansasCourt of Appeals
BancEn

15,March 1995deliveredOpinion
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Keith I. Billingsley, for appellant.

Penn, Services,Central Arkansas LegalSuzanne for appellee.

Jennings,John E. Chief This is a childJudge. custody case.
Milum,The parties, children,James and Marcia have two Tad

1990,bom in September and inTiffany born June In1992. August
1993, Mr. 1993,Milum filed suit for divorce. In December the
Pulaski County Chancery Court entered a decree of divorce in
which it found that it was in the best interest of the children that
Mrs. Milum be children,awarded primary of thecustody sub-
ject to Mr. Milum’s visitation rights.

On Mr.appeal, Milum contends that the court’s thatfinding
the best interests of the children the awardrequire of custody to
the mother was clearly to acontrary preponderance of the evi-
dence. He also contends that the trial judge theapplied so called
“tender years doctrine.” We affirm the chancellor’s decision.

The applicable general rules and our standard of review are
not in Indispute. Fitzpatrick 38,v. Fitzpatrick, 29 Ark. 776App.

(1989),S.W.2d 836 we said:

cases],custody the[In primary consideration theis
best interest and welfare of the child and all other consid-
erations are secondary. Custody awards are not made or
changed to thegratify of eitherdesires parent, or to reward
or punish either one of them. In determining matters of
child discretion,custody, a chancellor has broad which will
not be disturbed unless manifestly abused.

It is well-settled that although this Court reviews
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record, find-the chancellor’sthede novo onchancery cases
theclearly against pre-unlessbe disturbedwill notings

of thethe question pre-Sinceof the evidence.ponderance
credibilitythelargely uponevidence turnsof theponderance

thewitnesses, ofpositionthe superiorwe defer toof the
even greaterthe chancellor isdeference tochancellor. This

a heavierIn those casescustody.childinvolvingin cases
the fullestto utilize tothe chancelloris onplacedburden

wit-in theevaluatingall of his ofpowers perceptionextent
nesses, interest. Wethe child’s bestandtestimony,their

in which theof no casesthat we knowhave often stated
the chancel-ofandability, opportunitysuperior position,

as thoseweightas acarry greatobserve the partieslor to
custody.childinvolving

omitted).(citationsArk. at 39-40Fitzpatrick, App.29

1993, forprovidingentered an orderIn the courtAugust
then filed a “motionbasis. Mr. Milumon ajoint custody temporary

hear-Anothercustody.” temporaryabatement ofemergencyfor
Jones,29, hearing KellyAt thatheld on October 1993.wasing

sister, hadtestified that sheoldthirty-one yearMrs. Milum’s
told him that MarciaMr. Milum. She hadconcern toexpressed

becausecare of the childrentakingMilum was not ofcapable
her on andgave candythe Jonesmoney Kellyshe was spending

Mr. Milummilk. She also toldfor the children instead ofCokes
“crack”was with a known user.livingthat Marcia

Mrs. Milumthat the information aboutMrs. Jones testified
sister, Ticie Paul-her a thirdgiven bywith a man was toliving

son, JonesMrs.person.”and that Ticie was not “a responsible
went tothe earlier statement shethat after she madetestified

immaculate,She the house wasMilum’s saidapartment.Mrs.
clean, Therewas food.adequatechildren were and that therethe

thatin She testifiedof a man thesign living apartment.was no
with Mrs.remainingwith the childrenhad “no problem”she

Milum.

ahaving relationshipthat she was notMrs. Milum testified
and had not beennotman. She said she was employedwith any

Shefoodreceiving stamps.but that she was nowAugust,since
find employment.was toattemptingtestified that she
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Mr. Milum that he worked the North Littletestified for Rock
$18,000.00Wastewater and made year. He was liv-Company per

in homeing his and testified that he had the abilitymother’s to
an home Heprovide for the children. testified that headequate

was concerned the factabout that Ticie Paulson lived so close to
Mrs. Milum and the children. He said that Ticie had a bunch of
“drug friends.” He testified that Milum had twoMrs. brothers
who were then in prison.

Glover,neighbor,Mrs. Milum’s Russell testified whenthat
he and his wife had visited in apartmentMrs. Milum’s the place
and the children were clean and foodthere was icebox.in.the

evidence,On this the chancellor tochanged temporary custody
the father. The chancellor said:

So I meandon’t for one minute that I believe Mrs.
situation,Milum has the children in a dangerous but she

can’t $30.00them. And I’m order hersupport going to to pay
a week supportchild 15th Ibeginning November because
want jobher to a and Iget youcan she is not toguarantee
get custody of these children if doesn’t aget job.she

I want to emphasize youto that this does not mean that
that’s what I am going to do on a final basis.

1993,2,At the final onhearing December Mrs. Milum tes-
tified that she had a jobfound with Masters in Lit-Service North

basis,tle $5.00Rock and makingwas anper hour on as needed
cleaning houses that had been fire. adamaged by Twenty hours
week was the most she had worked hersince employment.

She testified that this was the hadfirst time she ever really
worked, and that theduring Mr. Milum did not want hermarriage
to work. She thattestified theduring marriage she and her hus-
band lived in his home and sheparents’ stayedthat home and
took care of the children. She testified that she was the one who

thechanged children’s thatdiapers. She testified she had paid
ordered,child support, as since the of the lastdate temporary

hearing.

Mr. Milum testified that it Milum’s decision notwas Marcia
to work and that she took care the while heof children worked.
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that whilethe children andcustodyhe wanted ofHe testified that
month, everywere bathedtheytheduringhad had them lasthe

children.thebathingthe ofjobHe and his mother sharednight.

that Mrs. Milumthought“until herecently,”He thattestified
heHe testified thatcare of the children.takingdid a ofgood job

now” she was serv-“rightto mother and thatverywas close his
Hethe children. testifiedof a mother” toing surrogateas “sort

child’s diapers.thechange youngestthat he was now tohelping
the chil-of care oftakingHe that he was capablealso testified

mother’s help.dren without his

Barbara,mother, whothat it was shetestifiedMr. Milum’s
Marcia Milum not to work.had asked

bench, wouldthat shethe the chancellor announcedFrom
ofcustodyMr. Milum and award primarythe divorce togrant

herto explainMilum. She then attemptedchildren to Mrs.the
remarks, theherofthe the courseDuringtothinking parties.

litem foradattorneyhad not asked thechancellor realized she
attorneyThe ad litem stated:her recommendation.

recommendation, withafter speakingmyBasically,
withwrongabsolutely nothingfindingdifferent andpeople
afterwith either parent,or the lovethe skillsparenting

domestic abuseofallegationsthe unfoundedinvestigating
corroborate, the bestwithand keepingwhich I could not

environment, I rec-throughmainlyof the childreninterest
Barbara Milum.and withstaythat with Jimtheyommended

evidence, todue deferenceafter givingandOn this
chancellor, deci­hersaywe cannot thatthethe ofpositionsuperior

Appel­the evidence.a ofagainstclearly preponderancesion is
had beencustodythat temporaryto sincearguelant appears

hearing,the finalwith him for the one month precedingplaced
circum­of“changeMilum to show aon Mrs.the burden was

order.temporaryof the earliera modificationjustifyingstances”
find none.and we canis cited for thisauthority propositionNo

chancellor specificallynotes that thealsoAppellant
environ­that “the homefrom the benchin her remarksstated

Certainly,ment, with Mr. Milum.”are bettersurroundings,physical
chancellor.thebyweightto be given appropriateis a factorthis

awardthe chancellor’sbasis forclear that the primaryBut it is
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of custody was that Mrs. Milum had been the primary caretaker
lives,for the two children for theirmost of and this fact is not

in Wedispute. cannot that thesay chancellor was inwrong giv-
thising factor more than theweight relative material circum-

stances of the parties.

alsoAppellant contends that the trial court applied
the so called “tender doctrine.”years generally,See Riddle v.
Riddle, 344, (1989).28 Ark. 775 S.W.2d 513App. Arkansas
Code 1993)Annotated 9-13-101 (Repl. thatprovides custody§
awards shall be made insolely accordance with the best inter­
ests of the children and without regard to the sex of either par­
ent. to theAppellant points chancellor’s remark from the bench
that he had not been the “toprimary caregiver two very small
children who need the withbonding notparents, grandparents,
and I don’t have any thatquestion you have not been a good
caregiver. You have notjust been the Wecaregiver.” find noth­

ining the chancellor’s statement to indicate that she based her
decision on gender.

Affirmed.

Cooper, Robbins, Mayfield, JJ„and dissent.

Cooper,James R. Judge, dissenting. This is a relatively
clear-cut case. Although the chancellor specifically noted that
the father was a withcapable parent stable employment, she
awarded custody to the mother. In this context it should be noted
that the mother had been on public assistance and had never
worked until she losttemporarily custody of the children at the
temporary hearing. After being to obtainprodded employment by

chancellor,the she found her current part-time withposition a jan-
itorial service from which she $100.00earns approximately a
week. The father was clearly better able to provide economic

for thesecurity children with all that entails theirregarding
in life.prospects Both wereparties found to be capable parents

Nevertheless,and caregivers. the chancellor awarded tocustody
the mother on the of astrength that hadfinding she been the pri-
mary caregiver.

By way of theexplanation, chancellor stated that these were
“two very small children who need the withbonding parents, not

I thatgrandparents.” submit this phrase hollow whenrings it is
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beingthe childrenthe real choice is betweenconsidered that
and atheir motherbytheir father and orby grandmother,raised

case, with abondingwill be par-service. In either thereday-care
ent, and involved grandparentand the of a concernedpresence

to thecustodyshould be seen as a factor an award offavoring
father.

forIt be that the mother should not bemay argued penalized
her one of the sac-limited economic because this waspotential

meritmade in care for her children. There isrifices she order to
Nevertheless, the argu-to there likewise merit toargument.this is

thebeingment the for notthat father should not be penalized
he madebecause that is one of the sacrificesprimary caregiver,

well-being of theby himself to the economicdevoting securing
the because theBut both are besidefamily. arguments point,

children.concern in the best interest of theparamount this case is
mind, toTo the of the evidencemy overwhelming weight points

the father as the custodian best able to for the children’sprovide
best in the run in the run. Inlong lightinterests both short and

theconcerningof this and the chancellor’s commentsdisparity,
(asof the with aage “parent”children and their need to “bond”

I onlyif the father were other than a can con-something parent),
clude the ten-bythat the chancellor reached this result applying

yearsder doctrine sub silentio.

I dissent.

Mayfield, JJ.,and injoinRobbins this dissent.
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Joanne WENTWORTH
v. SPARKS REGIONAL MEDICAL CENTER

CA 94-474 894 S.W.2d 956

Court of ofAppeals Arkansas
En Banc

15,delivered MarchOpinion 1995
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Firm, Walker,Walker Law Eddie H. Jr. J.by: and William
III, forKropp, appellant.

Jones, Gilbreath, Moll, Garner,& by:Jackson Charles R.
for appellee.
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Mauzy Pittman,John a decisionJudge. Appellant appeals
of the Arkansas Workers’ findingCommissionCompensation
that she failed to that she sustained a work-relatedprove injury.
She that the the andargues going comingtopremises exception
rule and the Commission erred in Weapplies denying benefits.

andagree reverse.

cases,On in workers’ we viewappeal compensation
the evidence and all reasonable inferences deducible therefrom
in the light most favorable to the and willfindingsCommission’s
affirm if those are substantial evidence.findings supported by

Air, Inc., 5, (1993).v. ABC 44Wright Ark. 864 S.W.2d 871App.
Substantial evidence is such relevant evidence as a reasonable
mind might as to a conclusion. Id.accept adequate support

17, 1992,Appellant Augusttestified that on a few minutes
work,before she was to to she in the lot across thereport parked

street from the where she worked as ahospital nurse. Appellant
thatstated she was thetaking most direct route from the park-

that,ing lot to the andhospital as she crossed the streetpublic
lot,to to theget hospital from the she was hit a vehi-parking by

cle. Appellant said that this lot owned andparking is controlled
andby appellee for the and theprovided by appellee employees’

use. Shepublic’s stated that she is not torequired by appellee park
However,on this lot or any byother lot owned saidappellee. she

there were twoonly that she had to to theoptions get hospital
after that would not aparking crossing street. One wasrequire
to the thepark alongside street beside where twohospital only

available;or three were the otherspaces was to on the southpark
lot and walk anthrough underground tunnel.

The and rule recov­going coming ordinarily precludes
for anery injury sustained while an to orgoingisemployee

from hisreturning of as the is notplace employment employee
within the course of his while and fromtraveling toemployment

Lowe, 161,Cityhis 4job. Sherwood v. Ark. S.W.2d628App.of
(1982).610 The has the burden of that theemployee showing

and rule 242going coming is not Brooks v.applicable. Wage,
486, Clark, 275,(1967);Ark. 414 S.W.2d 100 v.Johnson 230 Ark.

(1959).322 S.W.2d 72 an to the andAlthough exception going
coming rule may to an within the courseoperate place employee
of his the thatemployment, injurymust still show hisemployee
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Cafe,out of his Woodard v. White 30employment. Spotarose
221, (1990).Ark. 785 S.W.2d 54App.

rule,One to the and and oneexception going coming
here,that argues excep­is is theappellant applicable “premises

that, injurytion.” It an at the time ofprovides although employee
has not reached the where his duties are hisplace job discharged,

sustained within the if theinjury is course of his employment
is while on the or oninjured nearbyemployee employer’s premises

either under the control or so situated as toproperty employer’s
regardedbe as or a of theactually constructively part employer’s

Clark, 1,supra;Johnson v. Bales v. Service Club No.premises.
692, (1945).Chaffee, 208 Ark. 187 S.W.2d 321Camp Appellant

further thatargues this should be extended to includeexception
sustained in ainjuries street located between thepublic employ­

er’s In her 1 A.premises. argument,of citessupport appellant
Larson, 15.14(b) (1994),The Compensation,Law which states:§of

Since a lot owned or maintained theparking by employer
is treated most the mostby courts as ofpart premises,
courts,-but all,by no means hold that an in ainjury pub-
lic orstreet other between the andoff-premises place plant
the lot is in the of onparking beingcourse employment,
a necessary route between the two of theportions premises.

one,But if the lot is a theparking purely private principle
of betweenpassage the two of the is notparts premises
available, and an geta street toemployee crossing public

theto lot is notparking protected.

1,In Bales v. Service anCamp Chaffee, supra,Club No.
sustained an on a located nearemployee injury public sidewalk

inthe which she worked and in an area over which thebuilding
exercised some control. In the denial of work-employer reversing

benefits,ers’ the foundcompensation Arkansas CourtSupreme
an anthat to the and rule forexception applied going coming

who had reached a theemployee so close toplace employer’s
stated,as be ato considered thereof. The courtpremises part

“The andemployment contemplated employee’s] entry upon[the
from the as much it work-departure premises contemplatedas his

there, includeand must a reasonable interval of time for thating
Id., Ark. at Cudahy Packing208 699 Co. v.purpose.” (quoting

Parramore, Further,(1923)).263 U.S. 418 in Owens v. Southeast
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Co., 950, (1950),Ark. 228 S.W.2d 646 theTransp.Arkansas 216
for an aninjury employeecourt reversed the denial of benefits

the office inleaving employer’sin a street aftersustained public
himcustomarily provideddirect route to bus thathis employer’s

said, lim-The “The is notemploymentwith a ride home. court
thethe exact moment when the workman reaches placeited to

to the moment he ceases that work.where he his work orbegins
amount of time and spaceIt includes a reasonablenecessarily

Id.,after actual 216starting ceasing employment.”before and
Ark. at 957.

theThe of have broadenedmajority jurisdictions
injuriesto for sustainedcompensationpremises exception permit

thein betweenoff-premises place employ­a street or otherpublic
Inc.,Leaf,v. 829 S.W.2dCopelander’s and lot.plant parking

(Tenn. 1992). The for this short extensionexplanation140 best
forof the is that the ispremises exception employer responsible

hisnecessity encountering particularthe ofcreating employees
and thehazards between a lotnoncontiguous parking workplace.

Id.; Service, Clark, (Fla.Inc. v. 498 So.2d 659Doctor’s Business
Larson,1986); The Compensation,1 A. Law Workmen’sApp. of

15.12(b) (1994).§

us, thatIn the case now before testified sheappellant
to reach the fromhospital appellee’shad-to cross a streetpublic

Althoughlot where she had was notparking parked. appellant
lot, ato in the record includesrequired any particular mappark

of whichnearby byareas indicatesparking provided appellee
afterthat would be to cross a streetappellant required public

in lots. In to theany refusing apply premisesofparking appellee’s
held that could choose anythe Commissionexception, appellant

noroute she desired to reach the that had con­hospital, appellee
occurred,where the accident and thattrol over the streetpublic

control at the time of the acci­was not underappellant appellee’s
dent. We cannot conclude that there is substantial evidence to

that failed to that her injurythe decisionsupport appellant prove
in the of her cre­Appelleearose out of and course employment.

a streetnecessity crossing public by providingated the of appellant
to its v.noncontiguous hospital. Copelanda lotparking Leaf

Inc., supra.

Moreover, deter­in some isjurisdictions, employment
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mined thebegin park­to when the reachesemployee employer’s
lot and the is not terminated whileing employment relationship

the takes the most direct route across a streetemployee public
to the where the works. Lewis v. Worker’sbuilding employee

Board, (Cal. 1975).Compensation 225 How­Appeals 542 P.2d
ever, this rule aonly crossingis when street isapplied public

direct, usual,the most or to reachnecessary, customary means
the from the lot. PPGemployer’s building employer’s parking

W.C.A.B., (Pa. 1988);Industries v. Daugh­542 A.2d 621 Blair v.
(Ohio 1978);erty, 396 N.E.2d v.238 see Smith Greenville Prod­

(Mich. 1990);Company,ucts 462 App. HughesN.W.2d 789 v.
(Ala. 1987);Decatur General 514Hospital, Baugh­So.2d 935

(Ohio 1980).man v. Eaton 1201Corporation, 402 N.E.2d

The Arkansas Court’s in v.Supreme holding Beckerman
973, (1961),Mfg. Company,Owosso 233 Ark. 350 S.W.2d 321

is withconsistent these There the court ben-principles. denied
efits to employee’san when courtsurvivors the concluded that
the had embarked on a mission heemployee personal when left
the foremployer’s premises lunch and while adriving along pub-
lic onestreet block from the employer’s he was killed. Theplant,
same was in v.principle appliedalso Owens Southeast Arkansas
Transportation supra, theCompany, where employee’s injury

compensablewas because the chose theemployee most direct
route from his employer’s to thebuilding employer’s bus.

a lotAppellee provided that isparking noncontigu­
ous with itits'hospital and was that choseundisputed appellant
the most direct route to the from the lothospital theby crossing
street. We conclude thethat to theexception andgoing coming
rule permitting forrecovery injuries byreceived trav­employees
eling between two of anparts employer’s premises, such as by

street,way publicof a applicableis to the facts now before us.1
we andAccordingly, reverse remand anfor award of benefits.

Reversed and remanded.

(1993l-9-102(5)(B)(iii)1 We thatnote Arkansas Annotated 1 Supp.), appli­§Code
1, 1993,injuries Julycable “compensableto sustained after a injury”states that does

“injury upon employeenot include an which employ­was inflicted the at a time when
beingment performed.”services were not
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v. of ArkansasHENRY STATEJohnny E.

610894 S.W.2dCR 94-498CA

of ArkansasAppealsCourt of
Division I

15, 1995delivered MarchOpinion

Alexander,W. forHubert appellant.

Newman,Gen., Att’yBrad Asst.Bryant, Att’y by:Winston
Gen., for appellee.

Cooper, in awasJudge.James R. The convictedappellant
7, 1994, Judg-while intoxicated.drivingbench trial on ofJanuary

26, hisThe filedappellantJanuaryment was entered on 1994.
7, filed aalsoTheFebruary appellant-notice of on 1994.appeal

onand VerdictMotion Dismiss TrialMotion to Reconsider to
7, filed. Weof wasappealNo noticeFebruary subsequent1994.

onappellant appealaddress theargument bydo not the raised
oftimelyhe to file a noticebecause we conclude that failed

appeal.

for the36.9 providesArkansas Rule of Criminal Procedure
follows:in criminal cases astakingtime and method for appeals

(a) (30) fromthirtyWithin days



17

(1) the of adate of orentry judgment;

(2) the of an adate of orderentry denying post-trial
36.22;under ormotion Rule

(3) the Ruledate a motion under 36.22 ispost-trial
4(c)deemed denied to Rule of the Rules ofpursuant Appel-

Procedure;late

(4) the date of of an order aentry petitiondenying
37,for relief underpostconviction personRule the desir-

to the or order with theing appeal judgment shall file trial
court notice ofa the theappeal identifying parties taking

and the or orderappeal judgment appealed.

(b) A notice of is invalid if it filedappeal prioris to
entrythe of the or orderjudgment from or if itappealed

on oris filed before the date a post-trial motion under Rule
36.22 is deemed 4(c)denied ofpursuant to Rule the Rules
of Procedure.Appellate

RuleArkansas of Criminal Procedure 36.22 that aprovides
ofperson convicted either a felony or maymisdemeanor file a
trial,motion newfor a a inmotion arrest of orjudgment, any

relief,other for but allapplication motions or mustapplications
be filed to the time fixed fileprior to a notice of appeal.

A notice of filed to theappeal prior disposition of a
effect,post-trial motion has no and a new notice appealof must

be filed thewithin prescribed time dated from the ofentry the
order with thedealing post-trial motion or from the ofexpiration
the thirty allowed indays the ofabsence a ruling. Lawrence Bros.

Contractor,v. 328,R.J. Jones Excavating 318 Ark. 884 S.W.2d
(1994).620 The timely of a noticefiling of appeal jurisdictional.is

State, 101,Giacona v. 39 Ark. (1992).App. 839 S.W.2d 228 We
find that the appellant failed to file a oftimely notice andappeal

result,as a this Court lacks tojurisdiction entertain the matter.
We, therefore, dismiss the appeal.

dismissed.Appeal

■Rogers, JJ.,Pittman and agree.
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SMURFITJEFFERSON CORPORATION
Container,v. Al HOPKINS d/b/a A. Inc.Hopkins

CA 94-305 894 S.W.2d 951

Court of of ArkansasAppeals
Division I

15,delivered MarchOpinion 1995

Clark, Jones,Friday, &Eldredge by: Tonia P. for appellant.

Southern, James,Allen & by: Faye Bancroft, for appellee.
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Cooper, The in case wasJudge.James R. this contractappellee
in the of sell-agent engageda broker and sales businessindependent

cardboard container The is a manufacturering products. appellant
1985,of cardboard containers. In the anappellee negotiated agree-

(J&Sment between the Manu-appellant’s predecessor-in-interest
facturing and & Com-Company) Dahlonega Equipment Supply

Pursuant to the J&S would manufactureagreement, eggpany.
addition,Dahlonega.for In the was to receivepackaging appellee

from J&S a five onpercent commission all sales. Subsequently,
the owner of J&S thesold business to the Theappellant. appellant
continued to manufacture foregg packaging TheDahlonega. appel-
lant likewise continued to the fivepay appellee a com-percent

until, 1989,mission on all sales in November it informed the appellee
that it would no himlonger apay commission on sales to Dahlonega.
The appellee brought suit theagainst for breach ofappellant con-
tract, alleging that the was liableappellant for commissions on
sales made to Dahlonega after November 1989. The triedcase was
to a whichjury, returned a verdict for the in the amountappellee

$110,763.00. decision,of From that comes this appeal.

reversal,For the appellant contends that the trial court erred
in torefusing instruct the jury that a contract which has no fixed
term error,is terminable at will. We find no and we affirm.

We note that neither the agreement between J&S and
the nor theappellee, agreement between the and theappellant

had beenappellee, reduced to Itwriting. is also fromapparent
the record that neither agreement specified a date certain on
which the agreement would terminate. The asserts thatappellant
the contract was therefore one of indefinite duration which could
be terminated at will eitherby We doparty. not agree.

The terms of the agreement theregarding termina­
tion of the parties’ lawsuit,duties was the heart of this and the
issue was not Forundisputed. thereexample, was totestimony
show that it was a custom and standard of the that aindustry
broker would receive commissions on an account so as saleslong
continued to be made. There was also evidence that the parties
themselves placed such a construction on the contract toprior
November 1989. Evidence of custom and andusage, course of
dealing, is relevant where the of a contractmeaning term is uncer­
tain, and the meaning thereof abecomes ofquestion fact for the

Seejury. Anderson-Martin,Precision Steel Warehouse v. 313
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McBride,258, (1993); v. Ark.Joshua 19854 S.W.2d 321Ark.
short,31, (1986). tothere evidence215 In was716 S.W.2dApp.

will,terminable at but wasthe was notthat agreementshow
makecontinued toas thelong appellantto continue asinstead

Therefore, theassuming arguendoeven thatDahlonega.tosales
a ofthe was correct statementby appellantprofferedinstruction

wasan which not a contractagreementlaw in the context ofthe
invaded the provincethe instructionproposedof employment,

v. Wom­a fact. Seeby assuming disputedthe juryof Weatherford
mack, 274, (1989). No error is com­Ark. 766 S.W.2d 922298

an whicha refuses to instructiongivemitted when trial judge
from theirby removing considerationjurytends to mislead the

v. Ark.Ramsey,fact. Aluminum Co. 89ofdisputed questiona
522, (1909), 251.222 U.S.117 S.W. 568 aff’d

Affirmed.

Rogers, JJ., agree.Pittman and

KENNEDY v. STATE of ArkansasAvery Lynn

894 952CA CR 94-553 S.W.2d

ArkansasCourt of ofAppeals
Division II

15,March 1995deliveredOpinion



21



TI

Haddock,Mazzanti, for appellant.W.by:& JamesHaddock

Gen., Att’yAsst.Berger,VadaBryant, Att’y by:Winston
Gen., for appellee.

Robbins, KennedyAvery LynnJudge.John B. Appellant
He wasreceiving.a sen-by felony bywas of theftjuryconvicted

of Correctionyears Departmenttenced to ten in the Arkansas
$5,000.00. that theappeals, arguingMr. nowKennedyand fined

Hefor directed verdict.trial erred in his motiondenyingcourt
theerroneously allowed prose-also that the trial courtcontends

Wecriminal conduct.cution introduce evidence of his priorto
find and affirm.no error

to thechallengeverdict is aA motion for directed
State, 34,Ark. 627the v. 275of evidence. Glicksufficiency

(1982). the sufficiencyan appellant challengesS.W.2d 14 When
evidence, asufficiency toargument priorof the we review the

119,State,v. 310 Ark.Lukachallegedreview of trial errors.any
(1992). sufficiencythedetermining852 The test for835 S.W.2d

bythe is substan­supportedof the evidence is whether verdict
State,evidence, 312 Ark.Thomas v.tial direct or circumstantial.

158, is(1993). evidence evidence847 S.W.2d 695 Substantial
to a one or the otherwayforceful conclusionenough compel

State, supra.v. In deter­beyond or Lukachsuspicion conjecture.
evidence, inwe review the proofthemining sufficiencythe of

thatconsidering onlythe to thelight most favorable appellee,
State,v.the verdict. Brown 309evidence which tends to support

503, (1992).Ark. 477832 S.W.2d

uncle andevidence in case shows that appellant’sThe this
aunt, their trailerawaywere fromKennedy,and EdnaRandy

20,Januaryit was the ofburglarized eveninghouse when on
gunsthat four of his had been1993. discoveredRandy Kennedy

the missingan claim for weapons.stolen and made insurance
However, that a 22-250 Spring-at trial statedRandy Kennedy

and heas stolen thaterroneouslyfield rifle had been claimed
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intended theto return which he had received frommoney his
that,insurance for that He ratherrifle. thancompany explained

stolen,being he had traded the 22-250 rifle to fatherappellant’s
Rifle,gun,for a calf. a RemingtonOne .308 was recovered by

However,and admitted into atpolice evidence trial. Randy
toKennedy refused with the whencooperate theprosecutor pros-

ecutor to theattempted establish that .308 rifle was the same one
stolen from Randy home.Kennedy’s Randy Kennedy would not

thetestify that it was same said that he did not wantgun, to tes-
tify in in thethis case first andplace, stated that he did not bring
from home his list containing the serial numbers of the stolen
guns. Presumably, this list have determinecould been toused if
the gun introduced into evidence was in offact one those stolen
from his trailer.

that,Keith Lamar White testified on the evening of the bur-
he inglary, came contact with andappellant a .308purchased

riflehunting from him. Mr. White called Larry Allen theDeputy
and asked runfollowing day him to a check gun.on the Deputy

Allen took of the andpossession gun read the serial number to
investigator Ferguson.Ronnie Mr. Ferguson, who was the first

case,to investigate this advised Allen hold theDeputy to .308
rifle, and it was eventually admitted as evidence.

Officer Ronnie Mankin testified that he thestopped appel-
21,lant in the ofearly morning hours TheJanuary 1993. appel-

truck,lant consented to a search of his and Officer Mankin dis-
covered a 22-250 rifle. The that theappellant explained gun

father,belonged to his and on latera date told Officer Mankin
that he did not know where gunthe was but that he would not
steal from family.his own

Code 1993)Arkansas Annotated 5-36-106 (Repl. provides§
that commits the offense ofperson theft if heby receiving“[a]
receives, retains, or of stolendisposes of anotherproperty per-
son, that it was stolenknowing havingor reason to believegood

that,it was stolen.” The statute also if the value of theprovides
$200.00,stolen isproperty greater than or if the stolen property

$2500.00,ais firearm valued at less than the offense is classi-
fied as a Thefelony. appellant now contends that there was insuf-
ficient evidence to his convictionsupport because ofownership
the alleged gunsstolen was not established. He also thatasserts
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exceededthe propertythat the value offailed to provethe State
$200.00, of a felony.convictederroneouslyand he wasthus

lack of proofargument regardingWe find appellant’s
at bar there was sub­merit. In the caseto be withoutownershipof

hadin hisguns possessionthat one of theevidencestantial
stolen. Randyhad been reportedto uncle andhisbelonged

(SN# Ba 22-250 rifle stolenhetestified thatKennedy reported
$599.00 the theft of this rifle6155455) forand that he received

testified that heOfficer Mankincompany.from his insurance
and dis­of theevening burglaryon thethe appellantstopped

with the serial22-250 rifle samein apossessioncovered his
This estab­by Randy Kennedy.as that stolenreportednumber

at trialKennedy testifiedRandythe rifle.ofownershiplished
intended to returnthe rifle stolen anderroneously reportedthat he

$599.00, to believe this testi­the notjury requiredthe but was
Randy Kennedyfact that openlyin of thelightmony, particularly

hischarges against nephew dropped.he wanted theadmitted that

argu­sufficiencyaddress the appellant’sWe need not
it is not pre­becausesubject propertythe value of thement on

case, appellantof the State’sreview. At the closeserved for our
However, inargument supporta directed verdict. hismoved for

that the State failedanyinclude contentionof motion failed tohis
Intheft Walkerfelony by receiving.element ofto the valueprove

107, (1994),State, the ArkansasArk. 883 S.W.2d 831v. 318
that, insufficiency-­anpreserveheld in order toCourtSupreme

review, directed ver­the motion forforargumentof-the-evidence
therefor.” Since appellant’sthe groundsdict must “state specific

to the value ele­verdict was not asspecificfor directedmotion
we decline to address thisreceiving,theftfelony byment of

issue.

the trialis thatremaining argumentThe appellant’s
evidence ofto introducein theallowing prosecutioncourt erred

404(b); of the Arkansas RulesRulecriminal conduct.his prior
provides:of Evidence

Crimes, or Evidence of otherActs.Wrongs,Other
crimes, to the char-acts is not admissible proveorwrongs,

that he acted in confor-in to-showof a orderpersonacter
however, admissible for other pur-It bemay,therewith.mity

intent,motive,of opportunity,as proofsuchposes,
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or absence of mis-preparation, plan, knowledge, identity,
take or accident.

rule,In order itfor evidence to be under this must beadmissible
relevant and value not be sub-independently its mustprobative

the of unfairstantially outweighed by danger Carterprejudice.
State, 218, (1988).v. 295 Ark. 748 127 theDuringS.W.2d State’s

case, Jack Gibson testified an incident whichabout occurred
six toapproximately Randymonths the of andprior burglary

Edna home.Kennedy’s Mr. Gibson stated that he and appellant
truck,were in the to a andappellant’s pawnrode broke inshop,

and stole guns.several He further testified hethat and appellant
drove to Dumas to sell the and that inguns they succeeded sell-
ing the for Theguns drugs money.and trial allowedjudge Mr.
Gibson’s ontestimony the that thisbasis evidence was being

motive,used to prove opportunity, plan, mode ofpreparation,
operation, or lack of mistake. that thisAppellant argues evidence
should have been itsuppressed beingbecause was introduced

toonly demonstrate that he a personwas of bad character.

The admission or ofrejection evidence under Rule
404(b) is left to the sound discretion of the trial andcourt will
not be disturbed on aappeal absent manifest abuse of discretion.

State, 358,Jarrett (1992).v. 310 Ark. S.W.2d833 779 While we
might have thedecided issue as a trial indifferently the casejudge

bar,at we not finddo that the trial court abused its discretion in
allowing evidence regarding Avery Kennedy’s prior misconduct.

State, 575,In Thrash v. 291 Ark. 726 S.W.2d 283
(1987), the Arkansas Court held that evi­Supreme specifically
dence of a crime other than chargedthe one may be admitted to
show the the crimeappellant committed where bothchargedthat
crimes the sameinvolved method of Theunique courtoperation.
in 404(b)that Rulecase that notacknowledged does mention
modus as one of the foroperandi bases evidenceintroducing of

crimes,other noted that the ofbut list contained inexceptions the
case,rule is exclusive. Innot the instant the appellant’s prior

illegal conduct was admitted toproperly show a unique method
case,of inThere was theoperation. evidence instant as in the ear­

incident,lier that was hisappellant driving truck with two other
that he and theaccomplices; others broke into a building with

familiar; firearms;which they were that the men stole hid them
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truck; them forto exchangeand attemptedin Avery Kennedy’s
Therefore, mis-theregarding priorevidencemoney.ordrugs

Moreover, wemethod of operation.conduct asuggested unique
ofany dangerthatin the trial court’s determinationfind no error

theoutweigh probativesubstantiallyunfair did notprejudice
acts, jurythe fact that thein oflightthe particularlyvalue of prior

the badconsider priorthat it could nottwice admonishedwas
in the case.presentof guiltacts as evidence appellant’s

Affirmed.

J.,Jennings, C.J., Mayfield, agree.and

BRYANTv. JuanitaSharon GILMORE

607894 S.W.2dCA 94-33

of ArkansasCourt of Appeals
Division II

15,March 1995deliveredOpinion

D. forStephen Ralph, appellant.

Watts, P.A.,Laser, Wilson, Samby:&Mayes, BujfordSharp,
Brown, forand Brian Allen appellant.Laser
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Mayfield,Melvin Judge. Sharon Gilmore from anappeals
order of the Circuit thatConway County Court dismissed her
complaint withagainst Bryant prejudice.Juanitaappellee

15, 1992,On againstDecember filed suit theappellant
injuriesfor in anappellee sustained automobile accident. The
afiled motion toappellee dismiss this was the third timealleging

filed;the lawsuit had been that the first dismissal was voluntary;
thethat second dismissal was for failure obtain timelyto service

that, 41,4(i);under Ark. R. Civ. R and under Ark. R. P.Civ. the
second dismissal adjudicationwas an on the merits.

-In a to motion theresponse appellee’s deniedappellant that
the second andismissal was theadjudication on merits and alleged

itthat was without prejudice.

14, 1993,At a onhearing September the trial court held
that the first dismissal was a nonsuit and that the second one was
for failure perfectto service. theAlthough judge said he knew
of no case on point, he was of the thatopinion the second dis-
missal constituted an on theadjudication merits and the suit could

Therefore,be again.not refiled the trial court dismissed appel-
lant’s withcomplaint prejudice.

On theappeal, appellant argues present cause of is.action
not barred Ark. R. Civ. P. 41by because her second suit was dis-
missed for the reason that service had not occurred within 120
days. outAppellant points 4(i)that under Ark. R. Civ. P. it is
specifically that if serviceprovided of summons is not made

dayswithin 120 after the complaint is filed the action shall be
Lyonsdismissed “without Cityprejudice.” v. Forrest Machine

Works, 559, (1990),301 Ark. 785 S.W.2d 220 is cited to support
the of theappellant’s rule.reading thenAppellant cites Carton

Railroad, 126,v. Missouri 295 Ark. 747 (1988),S.W.2d93Pacific
it 41(a)where heldwas that Ark. Rule Civ. P. is not applicable

where one of two dismissals is theon motion of the defendant
and not the 41(a)plaintiff. Rule provides as follows:

66,Subject 23(d)to the provisions of Rule and Rule
an action may be dismissed without toprejudice a future
action theby theplaintiff before final ofsubmission the case
to court,the orjury, to the court where trialthe is theby

however,provided, that such dismissal operates as adju-
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whowhen filed a hasby plaintiffdication on the merits
or of anyof the United Statesdismissed in courtanyonce

claim,the sameor includingan action based uponstate
that suchwritten dis-byunless all parties agree stipulation

missal is without prejudice.

however,contends, dismissalthat the secondThe appellee
undera dismissal with prejudicein the instant case asoperated

41(b),R whichArk. R. Civ. provides:

a failure of theIn in which there has beenany case
of courtwith these rules or orderanytoplaintiff comply

action on the recordor in which there has been no shown
months, tonotice bethe 12 the court shall causefor past

record, notand to any party rep-mailed to the ofattorneys
the dismissed foran that case will beby attorney,resented
on a stated isday applicationwant of unlessprosecution

cause,made, continue thea of to caseshowing goodupon
the court’s A dismissal under this subdivisionon docket.

action by plaintiffis without to a future the unlessprejudice
dismissed, volun-action has whetherthe been previously

oper-in which event dismissalor suchtarily involuntarily,
theadjudicationates as an on merits.

206,Gerritsen,v. Ark.relies Dawson 295 748Appellee on
a(1988). in that refers to previousS.W.2d 33 The caseopinion
out of thearisingBoth cases were medical suitsmalpracticecase.

incident, wrongfulfor thesought damagesand casessame both
theIn order to commence suitsMarydeath of Frances Dawson.

a notice. See Ark.sixty-daythe were to giveplaintiffs required
case,(1987). In the DawsonAnn. first v.Code 16-114-204§

Gerritsen, 499, (1986),714 the290 Ark. 720 S.W.2d adminis-
Whenwithout notice. thegivingtrator of the estate filed suit

dismiss, the took a voluntarydefendants moved to administrator
givingFive he filed another suit without thedaysnonsuit. later

and it was granted.Defendants moved for dismissalagainnotice.
held that the trial court was cor-our courtsupremeOn appeal,

in suit because the noticedismissing requiredrect the second
never given.was

in thedecided the appealBefore the court firstsupreme
case, suitfiled in the second case. This wasDawson suit was

deceased,the and the sixty-of minor offiled on behalf the sons
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However, summarytrial court grantedthegiven.notice wasday
ourby supremeaffirmedThis wasthe defendants.forjudgment

thewas sameallegedactionthe cause ofbasis thaton thecourt
case, the dismissaland secondin the firstallegedactioncause of

the meritsonadjudicationas anhad operatedthe first casein
41.R. Civ. RArk.under

consistentin Dawson isholdingthat “thesaysThe appellee
of aabout the failure41(b).” talksThat subdivisionwith Rule
andcourt”order ofanywith “these rules orto complyplaintiff
“isunder that subdivisionthat a dismissalstatingbyconcludes

unless thetheby plaintiffa future actiontoprejudicewithout
dismissed, orvoluntarilywhetherhas been previouslyaction

an adju-asoperatesin which event such dismissalinvoluntarily,
on the merits.”dication

discussion, the Car-it to see thatfurther is plainWithout
in federal dis-of a caseinvolved the nonsuitvoluntaryton case

byin that and then dismissedcourt which was refiled courttrict
in aThe was then filed statediversity.that court for lack of suit

the the-uponwhich a motion to dismiss basedgrantedtrial court
matterin federal court for lack of subjectthat the dismissalory

Rulean on the merits underadjudicationasjurisdiction operated
41(a). Court it was held thatOn to the Arkansasappeal Supreme

41(a)erred Rule was not applicable.the trial court had because

hand, thereOn the other in the first Dawson case it is clear
rule, and the dis-60-daywas a failure to with the noticecomply

had non-voluntarilyfor that reason came after the suit beenmissal
circumstances, in theUnder the court saidsupremesuited. these

the in the first Daw-second Dawson case that second dismissal
41(b).an on the merits under Ruleadjudicationson case was

not, however,We are clear as to the rationale of the
orCarton and Dawson cases. But without toattempting interpret

case, wheneither of them in this it to us that thisseemsapply
under Ark.was dismissed for failure to obtain servicetimelycase

4(i), the to the issueR. Civ. R that subdivision answerprovided
now before us. It states “If service of the summonsvery simply,

after the offilingnot made a defendant within 120upon daysis
to that defendantthe the action shall be dismissed ascomplaint,

or the initiative.”prejudicewithout motion court’supon upon
Thus, ofthe thissupplied.) by application specific(Emphasis
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we conclude that the triallanguage court erred in thedismissing
withappellant’s complaint prejudice.

andReversed remanded.

Jennings, C.J., Robbins, J.,and agree.

Kenneth GLOVER v. Paula Glover LANGFORD

CA 94-6 894 S.W.2d 959

Court of of ArkansasAppeals
Division I

22,delivered MarchOpinion 1995
12,[Rehearingdenied April 1995.]

Bridewell, Bridewell,Bridewell & Laurie A.by: for appel-
lant.

Lancaster,Paul K. for appellee.

Cooper,James R. The inJudge. thisappellant chancery
case an from an order of thesought appeal Saline County

17, 1993,Chancery Court entered June and from the chancel-
30,deniallor’s of his motion for new trial filed on June 1993.
12, 1993,The initial notice of filed onappellant’s appeal, July

held to be andpremature, untimely,was thus the trialby court.
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notice of on Julythe filed a second appealConsequently, appellant
17, 1993,30, 1993, “andJune thefrom the trial court’s order of

forthe to rule on the Plaintiff’s Motionfailure of Chancellor
(30)within of the of the final order.”days entryNew Trial thirty

wasUnfortunately, untimely,this second notice of alsoappeal
and we are constrained to dismiss this appeal.

The notice filed itappeal,first of as wasappellant’s
motion,to the of the withoutprior disposition waspost-trial

circumstances,4(c).effect Ark. P.under R. Under such aApp.
new ofnotice must be filed within theappeal timeprescribed
dated from the order theentry of the withdealing post-trial motion
or from the theexpiration thirtyof allowed in absencedays the

”Brothers,of a ruling. Lawrence Inc. v. R. J. “Bob­ Jones Exca­
Contractor, Inc., 328,vating (1994).Ark.318 884 S.W.2d 620

The second notice ofappellant’s was filedappeal
thirtyexactly days after his post-trial motion for a new trial was

filed. The situation is identical to presentedthat in Kimble v.
196,Gray, 40 Ark. (1992),842 S.W.2dApp. 473 aff’d, 313 Ark.

373, (1993).853 S.W.2d 890 In that wecase held athat trial
jurisdictioncourt retains of a post-trial motion until endthe of

the day.thirtieth a noticeBecause of filed before theappeal expi­
ration of the thirty-day 4(c),has no effectperiod under Rule we
held thethat notice of theappeal, filed on thirtieth day, was

anduntimely ineffective.

Appeal dismissed.

Rogers, JJ.,Pittman and agree.



32

v. Jean BRADFORDShelbyGordon Dale BRADFORD

616894 S.W.2dCA 93-982

of of ArkansasAppealsCourt
IIDivision

22,delivered March 1995Opinion

J. forRalph Blagg, appellant.

P.A., James, forStephen appellee.E. James. E.Stephen by:

Rogers, to us from theJudith This comesJudge. appeal
GordonCourt of Van Burén TheChancery County. appellant,

Bradford, entereddivorce decreeDale from an amendedappeals
18, reversal, con-appellantthe court on 1993. Forby February

division oftends that the trial court erred in anmaking unequal
addition,Inalimony.marital and inproperty awarding appellee

aL. cir-Reynolds,that the Honorable Davidmaintainsappellant
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cuit was without hear injudge, legislative authority to this case
court. Wechancery affirm.

This is the second of this matter. After a trial on Jan-appeal
18, 1990,uary who was a chancellor at thatJudge Reynolds,

time, entered a decree of divorce in favor of Onappellee. appeal
court,to this that the chancellorappellant successfully argued

had exceeded his realauthority by awarding held as ten-property
ancy by the to inentirety solely andappellee ordering appellant
to execute a deed to We reversed and remandedappellee. stating
that, because the award of that was said to be in lieu ofproperty

andalimony, since the marital residence was a ofsignificant part
assets,the marital the interests of wouldjustice best be served

by theremanding case for a resolution of thecomplete property
rights of the theparties, including ofquestion alimony. We also
ruled that the chancellor could thepermit introduction of such
additional evidence as was for anecessary just resolution of the

247,issues. v. Bradford, 34 Ark. 808 S.W.2dApp. 794Bradford
(1991).

From the briefs of the weparties, gather that Judge Reynolds
was elected to the circuit court bench between the time of the orig-

Also,inal trial and the first ofappeal this case. the are inparties
agreement, record,although it is not from theapparent that the

of thejudges Twentieth Judicial District entered into an exchange
5, 1991, that,agreement on February and pursuant to that agree-

ment, Judge Reynolds sat as a chancellor at the supplemental
remand, 14,hearing on which was held on January 1992. Judge

advisement,tookReynolds 18,the case under and on February
1993, he entered an amended decree anmaking divisionunequal

awarded,of marital in whichproperty wasappellee among other
of thethings, possession marital residence and in thealimony

$246.98amount of month. Thisper followed.appeal

issues,As his first two appellant contends that the trial
court’s decisions with toregard the unequal division of marital

and the awardproperty of are notalimony the evi-supported by
unable, however,dence. We are to reach these issues because

appellant’s abstract is woefully inadequate.

At the asupplemental hearing, of the Jan-transcript original
18, 1990, trialuary was introduced as Joint Exhibit No. 1. The

amended decree makes it clear that the contained thereinfindings



34

trial andthe originalat bothwere evidence adducedbased upon
Nevertheless, Jointthere is no ofcopyhearing.the supplemental

record, failed to abstractand hasappellant1 in thisExhibit No.
addition,In astrial.Januarythe 1990of the evidence fromany

out, to include thealso failedcorrectly appellantpointsappellee
as wellhearing,theat supplementalof appellantcross-examination
at thewhich were introducedexhibitsa number ofas pertinent

hearing.supplemental

Court and Court4-2(a)(6) the Supremeof the Rules ofRule
record shouldabstract ofthat appellant’sof providesAppeals

condensation, or empha-without commentconsist of an impartial
sis, the pleadings, proceedings,material ofonly partsof such
facts, documents, as are neces-in the recordand other matters

theto courtallunderstanding questions presentedto an ofsary
subsequenta orrule states: “On secondfor decision. The also

of all pertinenta condensationthe shall includeabstractappeal,
Further, Ruleany appeal.”filed on priorof the recordportions

that, to be fla-finds the abstract4-2(b)(2) if this courtprovides
deficient, forbe affirmedmayor decreejudgmentthegrantly

rule.with thenon-compliance

exhibit­to a recordburden produceIt is the appellant’s
Owen, 99,Ark. 870 S.W.2dv. 316error. Adamsing prejudicial

of the(1994). orig­of an abstractWithout the benefithaving741
theabstract of sup­in of a completeinal trial and the absence

deci­to render an informedwe are not ableplemental hearing,
that the abstract isWe thus concludeon the issues raised.sion

argumentsnot address appellant’sdeficient and doflagrantly
Sturch v.in the amended decree.madefindingsthechallenging

53, (1994).Sturch, 720316 Ark. 870 S.W.2d

issue, for the firstquestionsappellantto the lastTurning
a circuit judge,ofauthority Judge Reynolds,thetime on appeal

refers to the supremecourt.chancery Appellanthear this case into
114,McNeil, Ark. 823 S.W.2d 837v. 308decision in Leecourt’s

lacked the(1992), judges leg-court held thatwhere the supreme
within theirexchange agreementsenter intoauthorityislative to

however, that the legisla-acknowledges,Hedistricts.respective
byAnn. 16-13-403 pas-Ark. Codeture amendedsubsequently

Sess.)51, (1st to such intradis-Ex. permitof Act 3 of 1992sage §
the amendment does not applyhe thatarguestrict butexchanges,
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here because the over whichsupplemental hearing Judge Reynolds
took to the of Act 51. On the otherpresided place prior passage

hand, theout that amended decree was enteredappellee points
amended,after the was and arguesstatute further that the amend-

ment retroactively.should be applied

Although characterizes this issueappellant beingas
mattersubject jurisdiction,one of which can be attacked for the

time on thefirst court has held thatappeal, supreme objec­this
tion is not a of matterquestion subject jurisdiction, and can thus

State, 493,be waived. v.Simpson 310 Ark. 837 S.W.2d 475
(1992). In Simpson, the theappellant challenged of aauthority

andchancery judge to overprobate preside his criminal trial.
below,The issue had not been raised and the courtsupreme

refused to consider the argument, stating:

however,Subject matter jurisdiction, is determined
from the and once apleadings, is filed inproper charge

court,circuit that court may exercise overjurisdiction that
State, 23,matter.subject Walker v. 309 Ark. 827 S.W.2d

(1992). Moreover,637 jurisdiction is to agranted partic-
is, court,ular position, that to a and notparticular to the

State, 250,whoperson fills it. Nation v. 283 Ark. 674
Here,(1984).S.W.2d 939 the Faulkner CircuitCounty

Court clearly had jurisdiction over the two rape charges
and the issue raised by theSimpson concerns ofauthority
the individual who filled that position. As was the case in
Nation, that issue relates to the authority of the sitting

and notjudge to the jurisdiction of the circuit court.

499,Id. at 837 S.W.2d at 478.

Here, this matter was inlodged the CourtChancery
of Van Burén andCounty, theundoubtedly chancery court had
jurisdiction over this divorce matter. Because appellant only ques­
tions the status of the individual who presided over the pro­

theceedings, chancery court’s subject jurisdictionmatter is not
Therefore, below,implicated. since this issue was not raised it

has not been preserved for appeal, and we decline to address the
thequestions byraised onparties this point.

Affirmed.

Jennings, C.J., Mayfield, J.,and agree.
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Ivon G. SHEPHERD v.
and MutualLibertyVAN OHLEN TRUCKING

CA 895 S.W.2d 94594-241

Court of of ArkansasAppeals
En Banc

29,delivered March 1995Opinion
Rehearingon Denial of[Supplemental Opinion

28,June 1995.]
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McCormick,David H. for appellant.

Clark, Pickens,Friday, for& J. MichaelEldredge by:
appellee.

Cooper,James R. The in workers’Judge. thisappellant
case the com-compensation by appellee truckingwas employed
26, 1990,on Marchpany when his tractor trailereighteen-wheel

unit in andinjuredoverturned. The was the accidentappellant
back,experienced in his and buttocks. A subse-pain right leg,

MRI scan revealed a herniated at L5-S1. Thequent disc appel-
evaluation,lant was referred to a for further butneurosurgeon

the notdecided that intervention could beneurosurgeon surgical
weight.considered until the lost a amount ofsubstantialappellant

The referredappellant medically-supervised weightwas to various
was, assistance,loss with reduceprograms and this able to his

toweight weight-loss300 These effortsapproximately pounds.
and,low calorie diets continued for over oneemploying year

the in healthough losing weight,was often successfulappellant
was unsuccessful in maintaining weighthis loss. Consequently,
the fluctuated between 350 and 300appellant’s weight pounds.

25, 1992,On March the terminated the tem-appellees appellant’s
total and to furtherporary disability anybenefits refused forpay

weight-loss treatment. The benefits for aappellant sought surgical
stomach stapling weightto aid his reduction effortsprocedure
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and reinstatement of total benefits. After atemporary disability
hearing, the found that theCommission stomach stapling surgery

notwas treatmentreasonably necessary for of the appellant’s
and that thecompensable injury, volitional overeat-appellant’s

had causeding his to end so that hehealing period was not enti-
tled to additional total benefits. From thattemporary disability
decision, comes this appeal.

reversal,For the contends that theappellant Commission
erred in finding that he had failed to that theprove proposed
stomach stapling procedure was forreasonably necessary treat-
ment of his compensable injury, and in thatfinding healinghis

24, 1992,ended Marchperiod by himdisqualifying for addi-any
tional temporary total disability beyondbenefits that date. We

error,find no and we affirm.

Where the of thesufficiency evidence to thesupport
of thefindings Commission challengedis on we viewappeal,

the evidence in the light most favorable to the Commission’s
findings and affirm if arethey supported by substantial evidence.

137,Grimes v. North American 42Foundry, Ark. App. 856 S.W.2d
Where,(1993). here,309 as the deniedCommission has a claim

because of a failure to show entitlement by a preponderance of
evidence,the the substantial evidence standard of review requires

us to affirm if the Commission’s aopinion displays substantial
basis for the denial of relief. v.Williams Arkansas Oak Flooring
Co., 810, (Ark.267 Ark. 1979).590 S.W.2d 328 App.

With to theregard forappellant’s request approval
of his proposed stomach stapling theprocedure, Commission
noted in its that theopinion had not asked forappellant approval

alternative,of more conservative in themeasures but had instead
limited his theto stomachrequest which he hadstapling surgery
scheduled. In the thedenying Commission foundrequest, that
stomach was notstapling surgery Inreasonably necessary. so

thefinding, Commission that thestated stomach stapling surgery
was an invasive that theprocedure, hadappellant signifi­lost
cant weight while following more conservative weight loss pro­

modifications,grams based on and thatdietary there was no evi­
dence to indicate that stomach stapling surgery was indicated

toprior more conservativeattempting weight loss programs. Our
that,review of the record indicates thealthough didappellant
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losses, a consider-in fact losehe didweightnot maintain his
dietarymore conservativefollowingable amount of whileweight

evidence, we thatthinkIn of thislightweight-loss programs.
to con-it would be preferablereasonable minds could conclude

a sur-rather than implementtinue loss measuresdietary weight
v.PerrySee e.g.,concomitant risks.with itsgical procedure

Inc., 143, (1986).114718 S.W.2dLeisure 19 Ark.Lodges, App.
record, the Commission’s opinionWe on this thatsay,cannot

the denial of the stomachto a basis forfails substantialdisplay
find no errorthe and webystapling surgery requested appellant

on this point.

Next, the Commissionthe contends thatappellant
ended byerred in thefinding healing periodthat appellant’s

24, notes, the is“healing period”March 1992. As the appellant
of an result­necessary healing injurydefined as the for theperiod

accident, until the is asing employeefrom an which continues
willinjury permit.far the character of hispermanentrestored as

McWilliams,v. 41&Highway Transportation Dept.Arkansas
1, (1993).Ark. 670846 S.W.2dApp.

of,bar, record that treatmentIn the case at the shows
of, back wasinjuryand even accurate thediagnosis appellant’s

75not and until the lostpossible appellant approximatelyunless
Furthermore,to there was evidence that the appel­100 pounds.

lant various basedlosing weight through programswas ofcapable
reduction,on calorie had failed over a ofperiod approxi­but

weight sufficientlyand to reduce hismately yearsone one-half
backunderlying injury.to and treatment of hispermit diagnosis

The that there was evidence that theargues appellant’sappellant
lack due a disorder. How­eatingof success was to psychological
ever, whether there is evidence tothe on is notquestion appeal

Commission,thebythan those made butfindings othersupport
made the Commission arefindings by sup­is instead whether the

Foods, Disheroon,Inc. v.Tysonevidence.ported by substantial
bar,145, (1988). In the at the26 Ark. S.W.2d 617 case761App.

because heweight simplytestified that heappellant regained
taken off diet The Commis­more afterbegan eating being pills.

an to loseabilitythat the had demonstratedsion noted appellant
the failurewithout diet and found thatweight pills, appellant’s

We think that the matter resolvesto lose was volitional.weight
theand we cannot thatsayitself to a of credibility,question
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Commission erred in that thefinding appellant’s healing period
had ended in of his failure to thelight lose amount of weight

allow ofnecessary to treatment his underlying injury.1

Affirmed.

Mayfield, J., dissents.

Mayfield,Melvin Judge, Idissenting. agreecannot with
the inmajority opinion this case.

IFirst: assume that the opinion’s statement that the appel-
lant “had not forasked of more conservativeapproval measures

— —in the alternative” that hemeans could or couldprobably
have had such measures if he had asked for them. If this is what

means,that then Ilanguage would remand to allow such a request
to be made rather than thesimply affirming Commission’s denial
of benefits.

Moreover, even if the appellant has had the stomach-sta-
that thepling procedure Commission’s opinion said appellant

had arrangementsmade to be paid for theby Arkansas Depart-
Health,ment heof would be entitled to totaltemporary disabil-

ity benefits for some theperiod during recovery from that pro-
cedure.

if, states,And as the majority opinion “reasonable minds
could conclude it would be to continuepreferable dietary weight
loss rathermeasures than aimplement withsurgical procedure

risks,”its concomitant would not the be entitled theappellant to
“surgical intervention” for his herniated disk if he has lost the

— —weight by dietary measures that the neurosurgeon thought
But wenecessary? simply affirm the Commission and make no

provision anyfor additional orhearing determination.

Finally, why should the not forappellee pay any disability
which the appellant has as a result of injury?his As the opinion

out,of the dissenting Commissioner points the law is settled that
—an takes a claimantemployer as he finds him and the appel-

lant in this case weighed 300 pounds at the time of his pre-

1 Wearc not faced with the beginwhether theof a newquestion wouldappellant
healing weightwere he to more conservative lossperiod request treatment, and we

no on that issue.express opinion
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the relieved from payingOr is employeremployment physical.
while if theworkingan receivesdisability employeefor the

— theweight major-unable to lose because asisemployee simply
— “dueit the failure to do this is to aity psycho-opinion puts

We did not think when we indicateddisorder”? sological eating
95,Fixtures,in 38 Ark. 828 S.W.2dDarling App.Weller v. Store

(1992), when heright858 that Professor Larson was summa-
in area asrized the law this follows:

theWhen the treatment takes form of exerciseprescribed
brace,a or anwearing undergoingor alcohol detoxifica-

risk,there is no element of andobviouslytion program,
medical willunreasonable refusal to follow instructions

toany disabilitylead to a loss of benefits for attributable
when treatment involvesthis refusal. But the prescribed

reduction, in the cases shouldweight although principal
cases,the courts have been lessbe assimilated to exercise

stern, haseveryone personalbecause almost someperhaps
but ineffectivegood-faith weight-reductionofexperience

— these all-too-stigmatizeefforts and are reluctant to
“willfulhuman failures as refusal.”

Larson, 13.22(d).Compensation1 The Law Workmen’s §A. of

I dissent.
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D. McCARTHER v. Kenneth D. GREENJames

895 S.W.2d 562CA 94-372

Court of of ArkansasAppeals
IIDivision

29,delivered March 1995Opinion

Brown,Allen forJames appellant.

Green,O. Jerome for appellee.

Robbins,B. Judge.John This is an from aappeal judgment
of the Pulaski Court which theCounty Chancery ordered appel-
lant McCartherJames to an tospecifically perform agreement

the Kennethindemnify Green. Because an identicalappellee
action between same in courtthese was circuitparties pending

filed,when this action was the order of the mustchancery court
be reversed.
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1992,14,On filed a in theAugust appellee complaint Pulaski
Court,County Chancery requesting that beappellant compelled

to a inspecifically settlement whichperform agreement appel-
lant toagreed indemnify for certain tax andappellee liability to
collateralize his ofagreement The case was laterindemnity. trans-
ferred to the oncircuit court who claimedappellee’s request, that

actuallyhis action atonlywas law and did not invoke the need
for Theequity jurisdiction. case was tried before a in cir-jury

12,cuit court on 1993.May

trial,In chambers to the theprior Mayof 12 abeginning
inspecial judge, place of the circuitsitting judge, questioned

whether the wasremedy appellee was seeking specific perfor-
mance or money damages. thatAppellee’s repliedcounsel “[w]e’re

thetrying moneycase for The thendamages.” case toproceeded
below,trial before a After thejury. appellee, rested hisplaintiff

case, verdict,for aappellant moved directed thatclaiming appellee
had not shown he had damagesthat incurred for which heany
could be Theindemnified. court then if heappelleeasked wished
to proceed with the trial and have the trial court decide the directed
verdict, and affirmatively.answered The court thenappellee

motion,granted appellant’s stating:

The Court is to forgoing grant the motion directed ver-
dict. It is that there nomy opinion proofhas been of actual
damage bysustained the which[appellee], would support
a claim theby [appellee] indemnity.for The claim that’s

advanced, as I readbeing the and basedpleadings upon
adduced,the ofrepresentations counsel and the evidence

claim,outbasically, started as a specific cameperformance
transfer,ato this Court motion andon to while there has

been testimonysome about tax itliability, essentially is
still a claim.specific performance

In toresponse question whether theappellee’s regarding court’s
wasruling “without theprejudice,” court responded:

mean,No. That be withwould I I’mprejudice. not sure
that,what you bymean but the of the directed ver-entry

dict will conclude the . .case. .

The is goingcourt to enter the verdict thedirected on
basis that the action is thebrought byprematurely [appellee]
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because the does not have a cause of action at[appellee]
because no haveindemnitythis time for sums been paid.

leave a tolegalThat will issue as whether the case could
be refiled.

myBut it is that the claim of thespecifically ruling
and cannot beis advanced on the evi-[appellee] premature

dence that’s been adduced in this court an indemnityas
at time in thatclaim this there’s no of actual dam-proof

ages.

chambers,than this inannouncing rulingOther no orders were
ever the circuit court.1entered by

Nevertheless, dayon the same that the circuit court trial was
held and the circuit judge orally granted a directed ver-appellant
dict, the virtuallyfiled the identicalappellee againstlawsuit

court,in heappellant chancery again contending that was enti-
tled to of the Thespecific performance indemnity agreement.

day, moved to have thisfollowing appellee suit transferred to
motion,ChanceryFirst Division Court. In his stated:appellee

12, 1993,MayOn the Circuit Court ruled that this
inbelongs Chancerycase Court based theupon pleadings

theand dismissed case as for an actionpremature seeking
a of because the Plaintiffjudgment damages has not yet

to stateactually paid any money or federal author-taxing
out ofities his own pocket.

Because this case was originally assigned to First
Division itChancery, should be returned to that forCourt
litigation.

motion,statement in thisDespite appellee’s there is no order
from the circuit court which transferred firstappellee’s lawsuit
back to chancery court. Nor is there in theanything oftranscript
the circuit court trial that theindicating circuit court considered

Moreover,thetransferring case back to court.chancery there is
no certificate of onservice this motion thatshowing appellee

brief,itserved on or his Inappellant attorney. his statesappellant

apparent1 Weneed not anaddress conflict between Ark. Code Ann. 16-65-121§
1993)(Supp. rulingand Ark. R. P.Civ. 58 because while the trial court’s thewas on

openinrecord it was not rendered court.
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the order transfer-that he had no of this motion orknowledge
record for pur-he received theit to the First Division untilring

of thisposes appeal.

1, 1993, answer to appellee’sOn June filed hisappellant
answer,12, 1993, affirmatively allegedIn heMay hiscomplaint.

Augustfiled onbythat the identical lawsuit had been appellee
court; that,14, 1992; on Maythat it to circuit andwas later moved

12, 1993, bymatter was concludeda trial was held and thejury
second com-a directed verdict. then claimedAppellant appellee’s

andbarred and should be dismissedby judicatais resplaint
Civilunder Rule 11 of the Arkansas Rules ofsought sanctions

Procedure. Attached to was a file-marked copyanswerappellant’s
14,the Augustof first filed on 1992.complaint by appellee

A was held on on Junehearing complaintsecondappellee’s
6, time,1993. At that whether anChancery Gray askedJudge
order had been entered in the Appellant’scircuit court proceeding.
counsel that he had drafted a andexplained presentedprecedent

court;it to the he had toappellee’s attorney objectedstated that
the form. The chancellor then stated:

The Court the of whether reshas considered issue
the Court at this timejudicata applies to issues before this

and I have reviewed I have reviewedthe and alsotranscript
—in detail the of the .... And thisjudgedecision special

Court that Circuit Court addressed whetherspecifically finds
thethere was an indemnification contract and found that

contract an and also whetherwas indemnification contract
the lawsuit was the were and addressedripe,issuesripe,

in itsanythose two issues but didn’t address other issues
So,decision. the other that the has before[appellee]issues

this Court are not barred resby judicata.

6, 1993,A at whichsecond held on Octoberhearing was
time to the merits ofthe chancellor heard witnesses in regards

chambers,Afterwards, arguedsecond case. inappellee’s appellee
that not becausejudicatadefense of res wasappellant’s applicable
no final the circuit court.judgment byhad ever been entered

that the cir-again argumentto reassert hisAppellant attempted
action untilcuit court retained of cause ofjurisdiction appellee’s

it entered a final order. then asked whether anThe chancellor
theorder had been to transfer casebyentered the circuit court
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court, “no,”and that a new com-chancery respondedto appellant
was filed.plaint

10, 1993, order,the chancellor entered anOn November
the indemnifi-that had breached contract forfinding appellant

$255,000.00cation, to to col-that beappellant required deposit
and thatthe be awardedindemnity agreement, appelleelateralize

and in an amount to be the court.attorney’s byhis costs fees set
9, filed his noticeDecember ofappellant appeal.On

(1)on appeal:three the trial courtpointsraisesAppellant
judicatain to find that the doctrine offailing estoppederred res

action; (2)from the trial court erred inbringingthe thisplaintiff
to find that the Division Court of Pulaskifailing ChanceryFirst

Arkansas, matter;did have in this andCounty, jurisdictionnot
(3) that afindingthe trial court erred in there had been breach
of contract.

Where jurisdiction,there is concurrent the court which
rule, Gas,&jurisdictionfirst as a retain it. Titan Oilacquires may,

291,278, (1974).Shipley,Inc. v. 257 Ark. 517 S.W.2d 210 In
Price, 117, (1934),v. 189 Ark. 70 S.W.2d 563 the supremeMoore

court stated:

The rule inis stated Juris as follows: “WhereCorpus
two actions the same theparties subjectbetween on same

theand to test are in differentrights broughtsame courts
thehaving acquiresconcurrent court which firstjurisdiction,

being to the administra-jurisdiction, adequateits power
tion of retains its andcomplete justice, jurisdiction may

the controversy,of whole and of co-ordi-dispose no court
nate is at to interfere with its action.power liberty This
rule rests and the of con-upon comity necessity avoiding

courts,inflict the execution judgments byof independent
and ais one because other rule wouldnecessary any
unavoidably lead to collision and beperpetual productive
of most 15 C.J.calamitous results.” 1134.

Jurisdiction, 61,on “In theBailey page states: distri-
bution of itpowers among courts thatfrequently happens

of the differ-jurisdiction subject-mattersame is togiven
ent courts. and inevitablyConflict confusion would result

There-preventunless some rule was to or avoid it.adopted
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fore it been and determined thatwisely uniformlyhas
court, having jurisdiction,whichever of those such first

or, said,obtains as is sometimes ofjurisdiction, possession
cause,the will retain it to thethroughout exclusion of

another.” The rule announced insame is “Courts and Their
Works,Jurisdiction” 68 and 69.by pages

Id. at In Acceptance121-22. Askew v. Murdock Corp., 225 Ark.
68, (1955),S.W.2d279 557 the court in detailsupreme discussed
the necessity comityof between the courts and of avoiding con-

inflict the execution of betweenjudgments independent courts.

When a inbroughtcase is a court of juris­competent
diction, the authority and control of that court over the case con­

until thetinues matter is of in thedisposed court.appellate
Hill, 528, 532, (1922).v. 242Vaughan 154 Ark. S.W. 826 See

Garratt, 735, 739-40,also Jones v. 199 Ark. 135 S.W.2d 859
837, 841,(1940); LeCroy,v. 184 Ark. 44Wright S.W.2d 355

Cotton,(1931); 158, 161-62,Cotton v. 3 Ark. App. 623 S.W.2d
(1981). 252,540 See v. 244 Ark.Taylor,also Doss 424 S.W.2d

that,(1968),541 where the court held where thesupreme pro­
bate hadcourt first assumed for thejurisdiction sale of real estate
and thedistribution of it was errorproceeds, for the chancery
court to assume jurisdiction and reversed and the deci­remanded
sion of the chancery court with directions to remit the toparties
their inremedies court. Id. at 259.probate

bar,In the case at an order of the haddisposing case
Therefore,never been entered the circuit court.by appellee’s
court,cause of action was still in circuitpending and bemay yet

know,far we andas as it was error for the chancery court not to
have dismissed secondappellee’s complaint.

issue,Because the case must be reversed on this we do not
address the other two points appellant has raised on appeal.

Reversed and dismissed.

Jennings, C.J., Mayfield, J„and agree.
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MELLON v.Barbara
DIRECTOR, Security DepartmentArkansas Employment

895 S.W.2d 948E 94-46

of ArkansasCourt of Appeals
IDivision

29,March 1995deliveredOpinion
Rehearingon Denial ofOpinion[Supplemental

28,June 1995.]

Mellon, se.Barbara pro

Pruitt,Allan Franklin for appellee.

Mayfield, from theThis is anJudge. appealMelvin
filed the Board revealsbyReview. The recordArkansas Board of

of events.followingthe sequence

7, 1993, athe filed notice ofappellant appealOctoberOn
a denial of unemploymentTribunal fromto the Arkansas Appeal
Security Department.the Arkansasby Employmentbenefits
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1993,21,On October the Tribunal mailed a noticeAppeal
to the her themappellant and that aemployer advising hearing

3, 1993,would be byconducted on November attelephone “01:15
CDT.”p.m. The notice also the partiesadvised that should call

the (1)Tribunal “at one toworkdayleast time” andprior hearing
provide a number “where will betelephone you available at the
time and date of the scheduled hearing.”

4, 1993,On November an referee mailed theappeals par-
ties a decision “theof the Tribunal thatstating appellant failed

3, 1993,to atappear” hearingthe scheduled for November and
finding that of allstudya the record ... interested par-“[a]fter

haveties been aafforded reasonable for a fair hear-opportunity
ing” and the determination of the agency denying benefits was
“supported by the record.”

20, 1993,On December the Tribunal receivedAppeal a let-
ter from the stating:appellant

I would like to set a new hearing date. Iup never
received notice in the mail.my

The theoffice told me date itunemployment was sup-
posed to be.

The above letter was sent to the ofBoard Review and is
22,stamped as received there on December 1993. letterBy dated

3, 1994,January Boardthe informed that it hadappellant received
appellant’s to the Board” and“untimely appeal appellant would
be Daniels,afforded a to v.hearing, pursuant Paulino 269 Ark.
676, (Ark. 1980),599 S.W.2d 760 toApp. establish whether the
late duefiling was to “circumstances beyond your control.” The
letter also the datestated that of the would behearing “Tuesday,

18,January 1994 at 10:00 a.m.”

letter,Pursuant theto that Board mailed aappellant typed
form upon which was toappellant write a telephone number at
which she could reachedbe on the date at theand time set for

Board,the washearing. This form mailed back theto with a tele-
listed,phone number and the form signed bywas appellant.

record,There is another form in the signed by an appeals
1-18-94,referee and dated which acontains handwritten note

that thestating referee called the number theprovided by appel-
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there and she did notwas notand a said thelady appellantlant
it her house“to make towould be ableknow if the appellant

today.”

Reviewfrom the Board ofa decisionThe record also contains
1994,27, and it states:of Januarya datebearing mailing

to be heard beforescheduledThe wasabove-styled appeal
18, by1994January telephone.Review onthe Board of

the hearing,and time ofnotified of the datedulyAlthough
in theas directedrespondfailed tothe claimant/appellant
causegoodand has not shownHearingNotice of Telephone

failure to respond.for

it to dismissappropriateReview considersThe Board of
No.(Appealthe Tribunal decisionAppealthe andappeal,

93-AT-10392) in effect.remains

Petition for“Appellant’sIn to its toresponsea supplement
thefiled a letter it received from appel-Review” the hasappellee

16, This letter states:lant on 1994.February

18, 1994,1 was unableJanuaryDue to the weather on
I with themessagelefthearing.to to the scheduledreply

number.

for not ablegood beingI the weather was causethink
hearing.to to thereply

me at 501-423-5317.You reachmay

Also, letter thethere is a to appellantin the supplement,
thewhich states thatfrom the Board’s administrative assistant

16, 1994, beingon was sentFebruaryletter receivedappellant’s
an“for its consideration asto the Arkansas Court of Appeals

27,JanuaryReview decisionfrom the Board of 1994].”appeal [of

theBoard and the enclosed letter fromThe letter from the
the ofwere received the clerk of courtby appealsbothappellant

18, 1994, within the of timeperiod pro-and that isFebruaryon
Therefore, matterwe consider the prop-vided for such an appeal.

before us.erly

Daniels, this court consideredsupra,In Paulino v.
Act con-Securitythe Arkansas Employmentcertain sections of
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antaining provisions for the Board to review made bydecisions
Tribunal. TheAppeal sections that if the notice ofprovided appeal

to the Board bywas not filed within the of time statedperiod
statute,the the Board could hold the if it foundappeal timely

that the late filing was the of thebeyond“result circumstances
appellant’s control.” Our “duealso stated thatopinion process
requires” that an be aappellant hearing any allegedafforded on
reasons for the failure to file and that the thetimely Board has

and“duty responsibility” to the issue of factpass upon presented.
We remanded that case for the Board to the contentionspass upon
made theby appellant that the late the cir-filing was result of

beyondcumstances control.appellant’s statutoryThose provi-
sions have been modified to some extent since the Paulino deci-

down; however,sion was handed Ark. Code Ann. 11-10-524§
(1987and -525 1993),and Repl. still contain some of the same

provisions.

bar,In the case at canit be seen from the out­history
27, 1994,lined above that the Board’s decision of statedJanuary

that the hadappellant failed to to therespond notice of telephone
hearing and had not shown good cause for such failure. Assum­
ing, without deciding, that this would be thesatisfysufficient to

—inholding the Paulino v. andDaniels case the Board’s deci­
—sion is somewhat unclear in that we thinkregard it is not suf­

(c)ficient under subdivision of Ark. Code Ann. 11-10-524§
1993), which(Repl. was added a 1991by amendment.

amendment,This which was in effect the events ofduring
case,1993 and in1994 this thatprovides the decision of the

Board shall become final within oftwenty days to themailing par-
ties’ last known address anunless is filed within thatappeal

—period

or, in the case of a party-appellant failing to at a hear-appear
aing written forrequest shall bereopening Reopen-made.

ing shall be granted a of notupon showing good cause for
appearing at the scheduled hearing.

case,In this the Board’s decision was mailed on Jan­
27,uary letter,1994. The appellant wrote a as receivedstamped

16, 1994,by the Board on February which say­can be asconstrued
thating appellant was not at the fortelephone on the datehearing

the reason that she was unable to get to the where the tele-place
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toweather. This also appearsof thewas located becausephone
which thatsaysof 1-18-94the referee’s notebybe corroborated

not therethe wasappellantthe saidthe who answeredlady phone
make itwould be able “toif theand she did not know appellant

received the Boardbyletter washer today.” Appellant’sto house
—decision seeof the Board’smailingwithin of thetwenty days

— and obvi-6(a) shecomputationR. Civ. P. for method ofArk.
The Board’s administrativedate.hearingwanted anotherously

this court as an appealthe letter toinadvertentlyassistant sent
under Ark.for considerationit to the Boardinstead of presenting

1993).Ann. 11-10-524 (Repl.Code §

of appellant’sfor its considerationWe remand to the Board
16, 1994.Februaryletter received on

Rogers, JJ., agree.Robbins and

DIRECTOR, EmploymentMELLON v. ArkansasBarbara
Security Division

S.W.2d 27901E 94-46

of of ArkansasCourt Appeals
En Banc

Denial Rehearingon ofSupplemental Opinion
28,June 1995delivered
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Mellon, se.proBarbara

Pruitt,Allan for appellee.

Mayfield,Melvin The has filedJudge. petitionaappellee
29, 1995,for rehearing of our of March in which weopinion

remanded this matter to the Board of Review for its considera-
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16,Februarythe Board onreceived byof lettertion appellant’s
theinvolvingof the circumstancesTaken in the context1994.
herthe merits ofa onhearingto haveof theattempt appellant
thereceived bythe lettercompensation,claim for unemployment

16, 1994, date onfor a newwas a requestFebruaryBoard on
on thehearingin a telephonewhich couldappellant participate

claim.

theus thatthe tellsrehearing, appelleeIn forthe petition
1994,27, towhich was priorJanuaryhad decided onBoard
1994,16, that the appellant’sFebruarythe letter ofreceiving

Januaryonscheduledhearingto a telephonefailure to respond
18, 1994, Januaryofthe Board’s orderto supportwas sufficient
27, 1994, the peti-Specifically,dismissing appeal.appellant’s

ll-10-524(c)Ark. Code Ann.contends thatrehearing §tion for
the1993) Appealdecisions oftoonly applies reopening(Supp.

Then thethe of Review.to of BoardTribunal and not decisions
for hear-requestus thatrehearing appellant’sfor tellspetition

20, 1993, wasDecemberTribunal onreceived theing by Appeal
“effectivelyReview and that thisforwarded to the Board of

Board’s jurisdiction,to theuntimely filingremoved the issue
Then,1993).ll-10-524(b) (Supp.Ark. Code Ann.pursuant to §

676,Daniels, S.W.2d 760Ark. 599Paulino v. 269following
on(Ark. 1980), hearingtelephonethe aBoard scheduledApp.

18,the 1994.”Januarytimeliness issue for

method of oper-for itsrehearing explainsThen the petition
case.involved in the instantation in like the onesituations

issuesuntimely filingofThe found such removalBoard has
admin-the Tribunalfor beforereopeningrelated to requests

because, ll-10-524(c), theunderconvenientistratively §
theto bothregardruns withsame timestatutory period

to the Board ofeither appealalternative ofprocedures
Tri-before the AppealReview for reopeningor request

Thus, in hear-athe timeliness issuebunal. ofdisposition
multi-cumbersomethe Board tends to relievebeforeing

Inhearings.anddocketingsof Tribunal and Boardplicity
removal in aafter ato the Board’s usualregard procedure

this, of untimeli-the Boardbya conclusioncase such as
in dismissalresultswithin the control of an appellantness

In thereopening.forincluding any requestof the appeal,



51-D

alternative, hearingin beforeappearsif an appellant [a]
to anand that theproves untimely responsethe Board

circumstancesTribunal decision was a result ofAppeal
control,the the Board would issue anbeyond appellant’s

for hear-the to the Tribunalremandingorder case Appeal
the andat least on issue further Tribunaling reopening

decision.

Because the described inof operational procedure
the forpetition rehearing, it is somewhat difficult toappellee’s

why petitionunderstand the was filed. We understand the
ll-10-524(c)contention that Ark. Code Ann.appellee’s (Supp.§

1993) to of the Tribunal andapplies reopening Appealdecisions
However,tonot of the Boardreopening decisions of Review. our

assumed that the whichopinion for a new wasrequest hearing
16, 1994,received theby Board on haveFebruary would been

by the Boardsent to the Tribunal for the ofAppeal taking evi­
dence in a telephone andhearing, this evidence would have then
been sent the forto Board its ofdetermination whether there was

Indeed,forgood cause not theappearing hearing.at scheduled
this is the only way that additional evidence bemay bytaken the

Labor, 234,Board. See Jones v. Director 8 Ark. 650App.of
(1983), ll-10-525(a)(2)S.W.2d601 and (1987).Ark. Code Ann. §

Moreover, the appellee’s for inpetition rehearing agreementis
Thus,with that case and cites it as authority. while our opinion

may not have been clear in its of Ark. Code Ann.application
ll-10-524(c) 1993), we do not think it(Supp. any§ makes prac­

tical difference in the the indecision of issue this case.

The real issue here is brought byinto thefocus case
Daniels, 676, (Ark.of Paulino v. 269 Ark. 599 S.W.2d 760 App.

1980), 29, 1995,in ourcited of Marchopinion and in appellee’s
for Thatpetition rehearing. case involved an totoattempt appeal

the Board of Review. The that theopinion appealstates was
filed late” and said “the“admittedly real raised isquestion why
Thenit was late.” the opinion stated “in view of the thatfact there

nois substantial evidence in this record to support findingthe of
the board that the failure to file a atimely was not resultappeal

control,of circumstances thebeyond dueappellant’s process
requires that claimant-appellant be afforded a on her con­hearing

679,tentions.” 269 Ark. at 599 S.W.2d at 762 in the(emphasis
The 6(d)(2) 6(d)(3)cited sections ofopinion). opinion and the
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Act, time were foundwhich at thatSecurityArkansas Employment
6(d)(2)1976). is foundNowin Ann. 81-1107 (Repl.Ark. Stat. §
6(d)(3)ll-10-524(a) (1987), is foundandin Ark. Code Ann. §

itll-10-525(a) (1987). makesThe opinionin Ark. Code Ann. §
Tri-either the Appealfailure to in time toclear that the appeal
wasif the failuremayBoard of Review be excusedbunal or the

control.thebeyond appellant’sdue to circumstances

Daniels,later, in McBride v.A few the court ofdays appeals
1980),705, (Ark. relied itsuponArk. 600 S.W.2d 425 App.269

of Review’sto hold that the BoardPaulino v. Daniels decision
reliance, thebyfor reviewthe fact that thesolely petitionupon

filed, of duemeet the requirementsBoard not did nottimelywas
in Lawson v.holdingthis court made the sameAgain,process.

14,Brooks, (1989), where weArk. 779 S.W.2d 185App.29
determinea tohearingremanded for the to be affordedappellant

thebeyond appellant’sif the was due to circumstancesfilinglate
Director, 34v.HospitalAnd in MemorialSpringdalecontrol.

266, (1991), we affirmed Paulino’sArk. S.W.2d 828809App.
“untimeli-whether thefor a to determinehearingrequirement
to circum-Review was dueness of the to the Board ofappeal”

However, held in thatwestances the claimant’s control.beyond
untimelytheerred in thatfindingcase that the Board of Review

the claim-beyondto the Board was due to circumstancesappeal
ant’s control.

Thus, to thean appealwe think it is clear that before
asbe dismissedmayTribunal or to the Board of ReviewAppeal

to havean opportunitythe must be affordeduntimely, appellant
wasuntimely appealthe of whether thea onhearing question

control.due to circumstances thebeyond appellant’s

Moreover, DistrictHelena Schoolthe of Helena-Westcase
Stiles, 30, (1985), relied uponS.W.2d 326v. 15 Ark. 688App.

districtschoolv. in a case where the appellantPaulino Daniels
a telephonereferee conductedwas not when an appealspresent

requiredthat due processBoard of Review. We heldhearing for the
thatcontentionon itsgiven hearingthat the school district be a

noticereceivingfrom its nothearingits absence from the resulted
held.that the would behearing

Thus, Danielsin Paulino v.holdingthe due-process
case, weIn the instantin a requirement.has resulted two-prong
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—theare with When TribunalAppealconcerned both prongs.
— removed“effectivelyit in for rehearingas itsexplains petition

did notthe the Board’s thisuntimely filing jurisdiction”issue to
the for a neweliminate the need to consider appellant’s request

which to the at thatdate the Tribunal forwarded Boardhearing
Therefore,time. to the whichthe Board sent a letter appellant

stated:

filed, willyour youAs was be afforded aappeal untimely
tohearing whether the late due to cir-filingestablish was

yourcumstances control to v.beyond pursuant Paulino
Daniels, 676, (Ark. 1980).269 Ark. 599 760S.W.2d App.

The was scheduled to be heldhearing telephone at 10:00 a.m.by
18, 1994,on theJanuary but was not at theappellant telephone

number hadshe furnished when the referee called itappeals on
then, 27,the day 1994,scheduled and time. The Board on January

mailed an orderappellant stating that she had failed to respond
18, 1994,to the call ontelephone January and that the appeal

was dismissed.

However, 16, 1994,on February the Board received a let-
ter from whatappellant stating could be considered a causegood
for to be atfailing the whentelephone number the call was made
and for a newasking hearing day. This letter was received within

(20)twenty of thedays January 27 of themailing Board’s order
and,thedismissing appeal under Ark. ll-10-525(b)Code Ann. §§

529(a) (1987) 27,and 1994,the Board’s ofdismissal January
Thus,had not become final. about Ark. Codeforgetting Ann.

10-ll-524(c) case,and it§ whether to theapplied Board in this
we think the newrequest for hearing, received the Boardby

final,before its January 27 decision became allowed the Board
to grant the appellant a new Whetherhearing. the new hearing
should be isgranted for the Board to determine on remand. How-
ever, the due-process considerations instated Paulino v. Daniels
and its than aprogeny require more finding that thesimple appel-
lant failed to at aappear hearing and therefore nothas shown
good forcause to file afailing timely to theappeal Board. More-
over, in the instant thecase two-prong requirement of opportu-

to heardnity be and forreasons the areuntimely bothappeal
present.

The for ispetition rehearing denied.



52

v.Jane STEPHERSON
DIRECTOR, Security DepartmentEmployment

895 S.W.2d 950E 94-71

of of ArkansasAppealsCourt
IDivision

5, 1995delivered AprilOpinion
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Grace, P.A.,Hardin & for appellant.

Calkins,Ronald A. for appellee.

Mauzy Pittman,John Judge. Appellant Jane Stepherson
appeals orderfrom an of the Arkansas Board Reviewof holding

trucks, broker,that drivers of which were to aappellant’s leased
were for whomemployees contributions were under therequired
Arkansas Act. TheEmployment Security Board found that appel-

drivers,lant infailed her burden of that the who with-proving
out dispute were services forproviding wages, were independent

ll-10-210(e)contractors within the Ark.of Code Ann.meaning §
1993).(Supp. the Board inAppellant contends erred this ruling.

We affirm.

Appellant contends that the drivers were as inde-exempt
pendent contractors within the ofmeaning Ark. Ann.Code §11-
10210(e) 1993),(Supp. which provides:

(e) Service anperformed by individual for wages
shall be deemed to be subject to thisemployment chapter

ofirrespective whether the common-law ofrelationship
exists,master and servant unless and until it is shown to

the satisfaction of the director that:

(1) Such individual has been and will continue to be
free from incontrol and direction with theconnection per-

service,offormance such underboth his contract for the
fact;performance of service inand and

(2) serviceSuch is either outside the usualperformed
course of the business for which the is performedservice
or is theperformed outside of all of of theplaces business

for which the andenterprise service is performed;

(3) individual in an inde-Such is customarily engaged
trade,established or busi-pendently occupation, profession,

ness sameof the nature that involved in service per-as the
formed.
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the for thedid not meet criteriaBoard found that appellantThe
forthe and was liable contributions.and third of testprongsfirst

affirm.We

in 11-­exemptionobtain the contained §In order to
each of sub­10-210(e), that thenecessary employer proveit is

Corp. v.(3). Transportation(e)(1) Americanthroughsections
Therefore,104,Director, (1992).Ark. 840 S.W.2d 19839 App.

finding anya that oneis evidence to supportif there sufficient
met, affirmed.is not the case must beof the three requirements

Review, thisof the Board of courtreviewingIn decisionsId.
the Board’slightthe in the most favorable toviews evidence

inferencelegitimateof everythem the benefitfindings, giving
Board’sand will affirm thetestimonycan be drawn from thethat

evidence.are byif its substantialfindings supporteddecision
Id.

that she three trucks to Fikes Trucktestified leasedAppellant
Line, (hereinafter “Fikes”), hired drivers to driveInc. that Fikes

loads, aFikes herpaid per-and thattransportingher trucks in
inthat she was involvedfor each load. She stated notcentage

business,” leasingthe busi-but rather“trucking “equipmentthe
in theonlyto she wasassertion thatContrary appellant’sness.”

business, that wasleasing the Board found appellantequipment
theshe interacted with dri-more than a lessor of trucks because

con-testified that her contact with the driversvers. Appellant
theand dri-issuingmaintenance and of the trucksrepaircerned

a on individuala of load based anpaycheck upon completionvers
said thatnegotiatedrate she had with them. alsoAppellantpay

drivers, to for approvalshe for and referred drivers Fikesadvertised
agreementthat under herhiring.and testified leaseAppellant

Fikes, how much drivers usedher income on thedependedwith
of whenusuallythat was unawareher trucks. stated sheAppellant

two occasions onher trucks were not used. She mentionedbeing
ona used and onebeingshe was aware that truck was notwhich

occasions, whether to leavethese she made the decision aboutof
it to it up.the truck where was or have picked

pronghas the thirdargues that she satisfiedAppellant
business,in antest the are the truckingof the because drivers

of leas­equipmentbusiness” from her business“independent
of thethe thirdargument misconstruesAppellant’s pronging.
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the thirdsatisfy prongfor toemployerIn order antest.three-part
“cus-test, that the individual ismust showthe the employerof

trade, occu-in an establishedtomarily engaged independently
thatthe same nature as involvedor businessprofession,pation, of

11-10-210(e)(3)Ark. Code Ann.performed.”the service §in
Everett, Director,added). v. 7 Ark. App.See Morris(emphasis

243, (1983). that a major-476 testifiedAppellant647 S.W.2d
a one of herdriving40 hours weekof the drivers workedity

drivers, Weasenforth,of testi-Craigfor Fikes. One thetrucks
dur-companydrove truck for otheranyfied that he never another

he of trucks. He alsoappellant’sthe time that drove oneing
were Fikesthrougha of his obtainedmajority jobstestified that

a a other than Fikesjob throughhe obtained brokeralthough
he to(known and that used truckleasing”) appellant’sas “trip

byand The Board foundjob appellant.the wasperform paid
driver, Williamoccurred Another“trip leasing” infrequently.that

trucks for five tosaid that he drove one ofCooper, appellant’s
anyone duringdid not for that time.yearssix and drive else
who he didThe Board noted that each driver testified said that

drive else one trucksanyone driving appellant’snot for while of
that that was of the driversand testified she unawareappellant

the drove for her.working companies during theyfor other time
that the andcustomarilyThe Board found none of drivers was

in a business of the nature as thatindependently engaged same
of appellant.

we cannot conclude that the Board’s thatfindingAs
ofsatisfyfailed to the third of the test 11-10-­appellant prong §

evidence,210(e) we need dis­is not substantial notsupported by
findingsthe to the first of the test.cuss Board’s as prong

Affirmed.

Cooper Robbins, JJ.,and agree.



56

Laurie BECKNER v. STATE of Arkansas

CA CR 94-765 896 S.W.2d 445

Court of of ArkansasAppeals
Division I

5,delivered 1995Opinion April

Jr., Defender,William R. Simpson, Public Jerry Sailings,
Defender, Cordi, Jr.,PublicDeputy C.by: Joseph Pub-Deputy

Defender,lic for appellant.

Gen.,Bryant,Winston Att’y J. Brentby: Standridge, Asst.
Gen., forAtt’y appellee.

Cooper,James R. The inJudge. appellant this criminal case
was charged with whiledriving intoxicated. After a de novo

court,bench offense,trial in circuit she was convicted of that
$500,fined sentenced to inone andday jail, ordered to complete

addition,an alcohol treatment Inprogram. her driver’s license
conviction,was for 90suspended days. From that comes this

appeal.

Arkansas Code 1993)Annotated 5-65-103 (Repl.§ makes
it unlawful for any whoperson is intoxicated to be in actual phys-
ical of acontrol motor vehicle. The only issue before us on appeal

whetheris the evidence was sufficient to establish that the appel-
lant in actualwas control ofphysical a motor vehicle.

trial,At Officer Adkins testified that he noticed a car with
its in frontengine running of a house where he had made sev-



57

car, the appel-of the butoutgotA passengereral narcotic arrests.
theinsidetheobserving appellantit. Afterremained insidelant

minutes, Adkins started to approachOfficerfivecar for about
car, off,it and startedthe turnedthen out ofgother. The appellant

house, byshe waswhereupon approachedthetowardwalking
house,the thegot appel-how she toWhen askedher husband.
there he coulddirected her down sothat her husbandlant replied

narcotics.someget

distinguishableat barthat the case isarguesThe appellant
399,State, (1985), and220Ark. 683 S.W.2dWiyottv. 284from

451, (1985).State, In Wi­112287 Ark. 701 S.W.2dRoberts v.
evi­held that there was sufficientthe Courtyott, supra, Supreme

was foundwhere the defendantof actual controlphysicaldence
run­which was notwheel a vehicleparkedbehind the ofasleep

Roberts, supra,in the Inignition.werekeysbutning, where.the
of abe in actual controlphysicaldefendant was found tothe

in a lot where the defen­building parkingalodged againstvehicle
wheel, car were dam­buildingthe the anddant was behindasleep

on, inthe lever wasgearshiftthe was turnedignition keyaged,
was notengine running.but thethe “drive” position,

and RobertsWiyottThe contends that bothappellant
one that the appel­because no testifieddistinguishedare to be

agreethe at bar. We do not becausehad driven the car in caselant
sufficient to the fact-finderpermitwe think that the evidence was

hershortlyhad driven the car beforeinfer that the appellantto
DWI supportedhold that the conviction isappellant’sarrest.1We

evidence, we affirm.andsubstantialby

Affirmed.

Robbins, JJ., agree.Pittman and

issue, turning1 Although appellant’sthe act ofwe reach the we note thatdo not
findingmight support physicalactual controlin to a ofthe car itself be sufficientoff

statingapprovalWiyott, quoted from an Oklahoma casewhere the Court withunder
automobile,’‘abilitycontemplated stopthe an butmeant more than tothat “the control

directingstarting,’ subjection,’‘ability .keep in ‘to exercisefrom ‘to holdmeant the to
over,’ Wiyott,authority manage.’” Ark. at 402. The Court’sand ‘the to 284influence

evi­Wiyott squarely that there was sufficientin was on its conclusiondecision based
directing influ­finding in that case had exercisedsupport a that the defendantdence to

authority manageto it. Id.vehicle and had theence over his
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v. STATEIsiah ROBINSON of Arkansas

CA CR 94-283 896 S.W.2d 442

Court of of ArkansasAppeals
IDivision

5,Opinion delivered April 1995

Nichols,Ronald C. for appellant.

Gen., Newman,Bryant,Winston Att’y by; Att’yBrad Asst.
Gen., for appellee.
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Cooper, in aThe was convictedR. Judge. appellantJames
andweapon aggravatedtrial of criminal use of ajury prohibited

$1,500.00 three andyearsfined and sentenced toassault. He was
in the Arkansas of Correction.years, Departmentsix respectively,

he that the trial erred in theargues permittingOn courtappeal,
a uniform andwearingvictim to remain in the courtroom police

We find errorin his motion for a directed verdict. nodenying
and affirm.

he because theprejudicedThe contends that wasappellant
trial inflamed theduringvictim’s in the courtroom thepresence

officer,The victim in this case was a and thejury. appel-police
and to wear-lant to his in the courtroom hisobjected presence

on it. The triala and a with a embleming badge jacket police
the objections.court overruled appellant’s

Rule Evidence 616 inprovides pertinentArkansas of
part:

in crim-anyto theNotwithstanding any contrary,provision
thea crime . . . shall haveinal the victim ofprosecution,

or trialany hearing, deposition,to beright present during
of the offense.

Thus, in the court-victim a crime entitled to remainthe of is
theroom trial.during

532,State, Ark.v. 299The relies on Mooreappellant
a(1989), in which Court reversedSupreme834 our773 S.W.2d

whoallowed three policemenconviction where the trial court
the of the court­railingMoore to sit insideagainsthad testified

room, in frontfornormally directlyin a reservedplace parties,
that thisThe Court foundclosingthe jury, during arguments.of

toarrangement empha­a of themanipulation seatingpresented
was tan­over others andtestimonythe of certain witnessessize

the credibil­an onopiniontamount to the trial court expressing
bar,However, at the officersunlike the caseof the witnesses.ity

notcrime and the case wasin were not victims of theMoore
bar,the at the officeron the basis of Rule 616. In casedecided

but sat in the specta­not allowed to sit at the counsel tablewas
25,State, 314 Ark. 869See v.tor area of the courtroom. Mask

(1993).S.W.2d 1

appel-that the thecharges againstWe also outpoint
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lant ofarose out an incident involving a officer and thispolice
was made to theknown jury during opening statements. We fail
to see how wearingthe victim’s a jacket indicating his profes-
sion could have theprejudiced will notappellant. Prejudice be

and we dopresumed not reverse absent a ofshowing prejudice.
State, 247, (1993).Wallace v. 314 Ark. 862 S.W.2d 235

In that the trial inarguing court erred hisdenying
verdict,motion for a directed the contends thatappellant the

State did not meet its burden of aproving beyond reasonable
doubt that he was theguilty of offenses with which he was
charged. The appellant’s abstract thissupporting argument con­
sists of hisonly counsel’s and thestatementopening colloquy
between counsel and the trial court his motion. State­regarding

State,ments and ofarguments are notcounsel evidence. Davis v.
198,33 Ark. (1991).804App. S.W.2d 373 The appellant failed

to abstract ofany the presented jury.to the Thistestimony Court
has stated numerous thetimes that record on isappeal confined

abstracted,to that which is failureand to abstract those portions
of the record relevant to the on this Courtpoints appeal precludes

State, 553,from considering those Midgettissues. v. 316 Ark.
However,(1994).873 S.W.2d 165 we to themay go record to

affirm, State, 354,Haynes v. (1993),314 Ark. 862 S.W.2d 275
so,and having done hold that the evidence is sufficient to sup­

theport appellant’s conviction.

Affirmed.

J.,Robbins, agrees.

J.,Pittman, concurs.

Mauzy Pittman,John IJudge, concur inconcurring. the
result andreached in thejoin ail but last of thesentence major-

However,ity opinion. unlike the I notmajority, gonehave to the
Iandtranscript, express no on the merits ofopinion appellant’s

sufficiency argument.
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COMPANYALLEN CANNINGv.BARNETTEDeborah

444896 S.W.2dCA 94-649

ArkansasofAppealsofCourt
Division I

5, 1995delivered AprilOpinion

Walters, Hamby, forHamby Verkamp, appel-& Michaelby:
lant.

Andress,Davis, forby: appellee.Cox & Laura J.Wright,

Barnette,Robbins,B. The DeborahJudge. appellant,John
thatdecisionthe Workers’ Commission’sCompensationappeals

beyondbenefitsdisabilityshe is not entitled to any temporary
25, that there no substan-1993. Ms. Barnette isJanuary argues

that, after thisfindingto thetial evidence Commission’ssupport
date, her capac-suitable tounjustifiablyshe refused employment

andWe reverse.ity. agree
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When the Com­reviewing decisions from Workers’
Commission, we allpensation view the evidence and reasonable

inferences deducible in thetherefrom most favorable to thelight
findingsCommission’s and affirm if supported by substantial

Clark, 223,evidence. LaundryWelch’s & Cleaners v. Ark.38 App.
(1992).832 S.W.2d 283 Substantial evidence is that which a rea­

sonable asperson might to a conclu­accept adequate support
State, 96,v.Phillips (1980).sion. 271 Ark. A607 S.W.2d 664

decision theby Workers’ notCompensation Commission should
be reversed unless it is clear that fair-minded could notpersons
have reached the withsame conclusions if the samepresented

Lambert, 28,Silvicraft,facts. Inc. v. 10 Ark. 661 S.W.2dApp.
(1983).403

In the case at bar Ms. Barnette suffered a shoul-compensable
der whileinjury a atas Allen Com-employed capper Canning

27,Mayonpany 1992. She continued to work untillight duty
30, 1992,June at which shetime terminated her employment.

1992,Ms. Barnette underwent in December hersurgery of and
doctor released her to any duty involving one on Januaryhand
25, 1993.

Allen Canning Company and continues to medicalpaid pay
bills incurred aas result of Barnette’s it tem-injuryMs. and paid

11,totalporary disability through Februarybenefits 1993. How-
ever, it controverted Ms. Barnette’s claim for additional tempo-
rary disability benefits auntil date to be Inyet determined.

claim,denying this the Commission relied on Ark. Ann.Code
(1987),11-9-526 which provides:§

If any injured refusesemployee employment suitable
him,to his orcapacity offered for heprocuredto shall not

be entitled anyto thecompensation during continuance of
refusal, commission,the unless in the of the theopinion

refusal is justifiable.

theSpecifically, Commission found that Ms. Barnette was capa-
1993,of 25,ble afterperforming light, Januaryone-handed duty

and that subsequent to this date she unjustifiably refused employ-
ment offered by Allen which herCanning was withinCompany
physical restrictions.

Moore,Sharon supervisora at Allen Canning tes-Company,
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tified that Ms. Barnette her in Junewas absent from employment
of 1992 due to When Ms. Barnette came backpersonal problems.
to work and about her was told that she noinquired job, she was
longer employed but that she could From that for-pointreapply.
ward, there was no contact Barnette andapparently between Ms.
her former employer regarding Ms. Moorepossible employment.
stated, “I have always been backwilling to Debbie to workput
on the line if shepick would come in and about it.” Sheinquire

stated,also “I could still her ifuse she wanted to do thattoday
of work.”type

Although Ms. Moore that Ms. Barnettesuggested
might be rehired if she job,for a doesreapplied light-duty this
not constitute an offer of employment as Ark.contemplated by

(1987).Code Ann. that,§ 11-9-526 noThere is evidence after
Ms. 25,Barnette was released to one-handed duty on January
1993, she was ever bycontacted Allen andCanning Company
offered a job. Because Ms. Barnette was never offered a wejob,
find that there notis substantial evidence to the Com­support
mission’s thatfinding Ms. Barnette refusedunjustifiably employ­

Therefore,ment suitable to her wecapacity. reverse and remand
for the toCommission make an award ofappropriate benefits.

Cooper, JJ.,Pittman and agree.
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INNBELCHER v. HOLIDAYSharon

440896 S.W.2dCA 94-469

Court of of ArkansasAppeals
IDivision

5, 1995deliveredOpinion April

Firm, Kropp,J.Law Eddie H. Walker and Williamby:Walker
III, for appellant.

Garner,Gilbreath, Moll,Jones, R.& Charlesby:Jackson
for appellee.

Mayfield, in thisMelvin This is the secondJudge. appeal
Belcher, sus-workers’ case. Sharoncompensation Appellant,

11, 1987, whichSeptembertained a work-related back oninjury
appellantthe as andby compensable,was accepted employer

afor per-a of fiverating percentreceived medical benefits plus
returnedreleased andmanent waspartial Appellantimpairment.
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to work in 1988.Holidayfor Inn March She was terminated in
July for unrelated to her andinjury,1989 reasons she subse-
quently obtained with Brownwood Life Care Cen-employment
ter where she worked approximately eight months.

then additional treatment for backAppellant required her
benefits,injury and filed a claim for additional medical for phys-

whole,ical to to theimpairment equal eight percent body as a
and benefits for of wage earningloss Thecapacity. Workers’

CommissionCompensation found was to theappellant entitled
additional medical benefits and theto physical impairment of

however,eight itpercent; wagedenied inloss disability, any
amount, ll-9-522(b) (1987)that Ark.holding Code Ann. barred§
her from for loss ofreceiving benefits wage earning capacity.
That section in that aprovides part person who has returned to

wageswork at orequal greaterto than the person’s average weekly
accident,at timewage the of the notis entitled to permanent par-

tial disability in thebenefits excess of percentage of permanent
physical impairment byestablished the medical evidence.

On the Arkansas ofappeal Court Appeals reversed and held
ll-9-522(b)that Ark. Code (1987)Ann. § a claim“precludes

for loss as a ofwage benefits matter law only such timeduring
work,as the claimant has returned to obtained other employ-

ment, or has a bona andfide reasonably obtainable offer to be
atemployed towages equal greateror than her average weekly

Therefore,at the timewage of the accident.” we remanded for
the Commission reconsiderto appellant’s entitlement to wage

Inn,loss Seedisability benefits. Belcher v. Holiday 43 Ark. App.
157, (1993).868 S.W.2d 87

On remand the Commission again held that wasappellant
not entitled to any wage loss disability benefits. time itThis

Ark. ll-9-522(c)(2) (1987),based its decision on Code Ann. §
which provides:

(2) in theIncluded stated intent of this enablesection is to
an employer to reduce or diminish ofpayments benefits
for a functional disability, in ofdisability excess permanent

which, fact, exists,inphysical impairment, no orlonger
exists because of for misconduct indischarge connection

work,thewith or because the left vol-employee his work
anduntarily goodwithout cause connected with the work.
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was “termi-appellantthe stated thatIn its Commissionopinion
20, 1989, obtainedClaimant thennated on for misconduct.July

Life Care Center. Claimant workedat the Brownwoodemployment
months voluntar-eightfor beforeapproximatelyat Brownwood

herily terminating employment.”

determination, the Commission statedmakingIn this
record,”reviewa de novo of theit was “upon subsequentbased

whichevidence it was based.any uponbut it made no reference to
in no consti­wayare in andconclusory languageThe findings

Steel,In &findings Cagle Fabricatingtute sufficient of fact.
857,Inc., 365, 369, (1992), the courtS.W.2d 859309 Ark. 830

find as the basicthe Commission “was to factsrequiredsaid
based,” andits waselements on which conclusioncomponent

for “a new decisionthat case remanded to the Commissionwas
Moreover, inin its decisiona firstupon specific finding.”based

case, the said for the claimant’sthe Commissionpresent “[b]ut
conduct, for but madeworking respondent,”would still be theshe

in to its Obvi­of fact that conclusion.finding opinion supportno
law “mis­we as matter of that all “conduct” isously saycannot a

term in Ark.in with the work” as that is usedconduct connection
ll-9-522(c)(2) (1987).Code Ann. §

we remand this matter to the Com­Because must
ofspecific findingsmission for a new determination based upon

fact, we in the law bebriefly give guidance maysome that
work,in connection withinvolved. On the issue of misconduct

Daniels,Nibco, 114,1v. Ark. S.W.2dApp.see Inc. & 613Metcalf
(1981), JBleaving voluntarily,612 and work seeconcerning

157,Lawrence, Ark. 817v. 45 873 S.W.2dDrilling App.Co.
(1994).

for with thisproceedingsReversed and remanded consistent
opinion.

JJ.,Rogers, agree.andRobbins
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v. STATE of Arkansas

CA CR 94-601 896 S.W.2d 600
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Smith, for appellant.Norman M.

Gen., Att’yBryant, Att’yWinston Vada Asst.by: Berger,
Gen., for appellee.

Mayfield, Judge.Melvin Sharon PendletonAppellant
herrevoking sentencingfrom an order her andprobationappeals
Herten in the of Correction.yearsto serve Arkansas Department

is that denied her constitutionalonly argument on she wasappeal
counsel.right to assistance of

2, 1993, ofguilty chargeOn March to theappellant pleaded
Checks, 5-37-302, (threeFelony“Hot a violation of a Class ‘C’

counts)” and a ofwas on forplaced supervised probation period
3, 1993,certain Onyearsthree to conditions. Novembersubject

filed a to revoke violated thealleging appellantthe State petition
conditions of her probation.

1993,13, was served with a copyOn December appellant
Decem-an order a on the to revoke forsetting hearing petitionof

10, 7,20, 1994, 1994,letter datedJanuary Januaryber 1993. On a
Jan-filed in which the court the revocation forhearingwas reset
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24, 1994, “there is a conflict with another courtuary because
setting.”

24, 1994, anOn without attor-January appellant appeared
tookney exchangeand the following place:

Pendleton,THE COURT: Ms. do have anyou attorney?

No,MS. PENDLETON: sir.

THE COURT: Why not?

MS. PENDLETON: IBecause couldn’t afford one.

THE Are you employed?COURT:

Yes,MS. PENDLETON: sir.

THE COURT: How long have beenyou employed?

uh,Since, Well,MS. PENDLETON: July. since I was four-
workingteen. I’ve inbeen Little Rock since then.

youTHE COURT: Have to anytalked attorneys?

MS. PENDLETON: Sir?

THE youCOURT: Have to anytalked attorneys?

Uh,MS. PENDLETON: I tried to contact Reggie McCol-
but, uh,[SIC],lum he wasn’t in his office.

THE COURT: becauseThat’s he doesn’t have a license to
law now.practice right

Oh,MS. PENDLETON: .that’s . . okay.

THE COURT: Is he only lawyer youthe talked to?

Yes, sir, to,MS. PENDLETON: tried to talk sir.yes,

THE COURT: You didn’t talk to around here?anybody

Uh,THE DEFENDANT: no.

Rock, Bluff,THE COURT: other inAny Little Pinelawyer
anywhere?

No,THE DEFENDANT: sir.

see,THE COURT: Let’s you’ve known about this since
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10th, when it was set before.theDecember

officer): You contin-(appellant’s probationMS. KNOLL
attorney.her angetued it for to

itknown aboutActually, you’veLet’s see.THE COURT:
20th,theit DecemberAnd was re-set fromNovember.since

I’m to assumeget attorney. goingcould anyouto sotoday
So, aan have seat.attorney. justhave waivedyouthat

the and appellantto hear evidenceThe court proceeded
trialhearing,the the courtAt the conclusion ofse.proappeared

yearsher to tenand sentenced serveprobationappellant’srevoked
of Correction.Departmentin the Arkansas

denied heron that she wasargues appealAppellant
isargumentof Thisto assistance counsel.rightconstitutional

40,State,v. 36 Ark. 819 S.W.2d 288App.on Brooksbased
Brooks,(1991). In we said:

andof United theConstitutions both the StatesThe
the to haverightan accusedguaranteeState of Arkansas

defense, it is gener-for his andthe of counselassistance
involving libertyno loss ofthat sentenceally recognized

there has been a denial of counsel.can be whereimposed
if ishearings sentencingThis extends to revocationright

athe to counsel isAlthough rightto follow revocation.
andmay knowinglyan accused intelli-right andpersonal

at various of thestages proceedings,waive counselgently
theagainstmust beevery indulgedreasonable presumption

right.this fundamentalwaiver of

have and ade-knowledge. The accused must full. .
a torightshis and clear intentwarning concerningquate

can found. Waiver of thethem before waiver berelinquish
that court has dischargedcounsel theright presupposesto

counsel,toof hisadvising appellant right ques-its ofduty
counsel,as his to hireability independenthim totioning
ofof assistance coun-desirability havingand theexplaining

oneattendingthe trial and theduring problems repre-sel
heldhas been espe-himself. This lastsenting requirement

proa se iscially party appearing responsiblesinceimportant
in the his trial andmistakes he makes conduct offor any

The burdenno on appeal.he receives considerationspecial
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andvoluntarilyan accusedto show thatis on the State
waiverPresumingto counsel.rightwaived hisintelligently

isa silent record impermissible.from

omitted).43-44, (citationsatat 819 S.W.2dArk. App.36 290

Here, was informedthat appellantnot showthe record does
counsel, to obtainof failureconsequencesher to theof right

if wasshecounsel, to sepro representationthe alternativesor
courtthe trialAlthoughcounsel.retain independentunable to

so she could20reset from Decembercase wasappellant’sstated
heldanyregarding proceedingis evidencean there noattorney,get

a20, whetherfrom the recordcannot tellDecember 1993. We
Moreover, letter inform-theheld on that date.hearing actuallywas

it resetstates wasthe had been resethearingthating appellant
Further, whensetting.”courtdue to “a with anotherconflict

stated shehad an sheattorneywas asked whether sheappellant
one and therecould not affordattorneydid not have an because she

that court wouldno evidence that informed theappellantis was
her.counsel without toappoint expense

us, we not think the appel­On the record before do
lant waived her to counsel.right

hernotThe State that did waivealthough appellantargues
counsel, Janu-to onright right by appearingshe forfeited that

24 to one aboutary having spokenwithout an withoutattorney;
to anher time obtainrepresenting despite being given adequate

havingnot obtainedattorney; and without reasonable excuse for
State, 469, 23S.W.2done. The State cites v. 300 Ark. 780Burns

822,(1989) State, (1979),S.W.2d 328Tylerand v. 265 Ark. 581
However, arein of we think these casessupport argument.this

distinguishable.

Burns, theIn a to representdefender waspublic appointed
attorneynewthe for aaskedappellant. Subsequently, appellant

Thehe did feel being represented.because not he was properly
moved for atrial court denied andappellant’s appellantrequest

in deniedcontinuance to The trial courtorder his case.prepare
continuance if intended to representthe and asked heappellant

anothergethimself. said he if he could notAppellant would
incourt was correctattorney. Our court held the trialsupreme

notedfor The courtdenying motion a continuance.appellant’s
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counsel wasappellant’s appointed acting anddiligently compe-
behalf;in thattently his the trial court made appellant well aware

of the and ofdangers disadvantages that theself-representation;
trial court thecontinually encouraged to useappellant his

counsel, out thatappointed pointing the was trainedattorney to
court, not;go to while wasappellant and that the trial court

required counsel toappellant’s appointed stand and to assistby
when the circumstances dictated.

TylerIn the anappellant engaged attorney who filed a motion
discovery.for The State was agranted continuance in order to

thewith motion andcomply to better for trial.prepare On the
trial,morning of appellant’s attorney stated the defense was not

and the hadready appellant himdischarged because “defendant
wants a continuance.” didAppellant not the Thedeny statement.
trial refused tojudge reset the case itremarking seemed a ploy
by in thepeople county to show in onup court the trialday of
without counsel in order to get a continuance. The offeredjudge

tryto another set daycase for that sofirst could anappellant get
andattorney his witnesses while that trial inwas progress. Appel-

lant stated there was no heway could get his witnesses that day.
When the judge mightstated it be the next beforeday appellant’s
case was started and asked heappellant if thedesired additional
time, appellant there wasresponded enoughnot time to prepare

lawyer.a The trial then Ourproceeded. court held itsupreme
not to denywas error the continuance. It stated coun-appellant’s

sel was to remain in therequired courtroom the trialthroughout
to assist and inappellant during an camera on anotherhearing
matter the judge reminded appellant his wasattorney present,

courtroom,insitting beside him the and ready to assist him in
any way.

case,In the instant to Tyler,Burns andcontrary appel­
counsel,lant never had there nois evidence that the trial court

made appellant aware of the dangers and disadvantages of self-­
andrepresentation, there was no one by tositting assist appel­

case,lant if necessary. On the facts of this we agreecannot appel­
lant forfeited her right to counsel.

Reversed and remanded.

Jennings, C.J., Rogers, J.,and agree.
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Arkansasofv. STATEAllen SMITH

S.W.2d 450896CA CR 94-687

of Arkansasof AppealsCourt
IDivision

12, 1995AprildeliveredOpinion
17,May 1995.*][Rehearing denied

Etoch,Firm, A. forby: appellant.Etoch Law Louis

Gen., Standridge,J. Brent Asst.Bryant, by:Winston Att’y
Gen., forAtt’y appellee.

Cooper, in aR. The was convictedJudge. appellantJames
which heof assault for wasaggravatedtrial of two countsjury

in Arkansas of CorrectionDepartmentsentenced to six theyears
was onon run entered Jan-concurrently. Judgmenteach count to

4, that he filed a motionuary The abstract showsappellant’s1994.
24, The notice of abstractedJanuaryfor new trial on 1994. appeala

22, An order deny-was filed 1994.by Februarythe onappellant
new onmotion a trial was entereding Aprilthe forappellant’s

13, thearguments byWe not the raised appel-1994.1 do address
he failed file a timelylant we that toon because concludeappeal

notice of.appeal.

J., grant.* Mayfield, would
13, 1994,April1 Although denying appellant’sthe the motion was entered onorder

1994,21, meaningpro February judgment or is entered within thenunc tunc a order
in which the was Ark.4 it with the the court claim tried.of Rule when is filed clerk of

4(e).App.R. P.
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4(a)Rule theof Arkansas Rules of ProcedureAppellate pro-
(30)vides that “a notice of be filed withinappeal thirtyshall

thedays from the of orderentry decree orjudgment, appealed
4(b)from.” Rule theextends time for a notice offiling uponappeal

a in the atimely filing trial court of motion for notwith-judgment
standing 50(b),the verdict under Ark. R. Civ. P. a tomotion

the findingsamend court’s of fact or to make findingsadditional
52(b),under Civ.Ark. R. P. or a undermotion for a new trial

59(b). 4(c),Ark. R. Civ. P. timelyUnder Rule if a motion listed
(b)in section filed in the anyis trial court the time forby party,

for all run from theappeal parties entry grant-shall the of order
or aing new trial or motion.denying granting denying anyor

4(c)Rule also ifthat the trial court neitherprovides
grants or thedenies motion within thethirty days filing,of its

willmotion be deemed denied as of day.the thirtieth A notice
of filedappeal before the of ordisposition any such motion prior
to the expiration of the havethirty-day shall no effect.period

4(c)Rule to criminalapplies matters where the motion made fol­
thelowing of ajudgment analogousconviction is to civil motion

50(b), State,made 52(b) 59(b).under Rule Rule or Rule Fuller v.
341, State,(1994);316 Ark. 872 S.W.2d 54 Enos v. 313 Ark.

683, (1993).2858 S.W.2d 72

We hold that the afailed to file noticeappellant timely
result,of and as aappeal this Court lacks enter­jurisdiction to

We, therefore,tain the matter. dismiss the appeal.

dismissed.Appeal

Robbins, JJ.,Pittman and agree.

Supreme per2 Wenote the Court’s curiam In re to Rule theAmendment 36.9 of
Procedure, (1994)Appx. JanuaryArkansas Rules Criminal Ark.315 770 effectiveof

31, 1994, specifically 4(c)Rule incorporateamended 36.9 to Rule into the Arkansas
holdingRules of Criminal appellant’s appealProcedure. Our that the notice of was not

timely unnecessaryfiled it appellant’smakes to decide whether the of thetimeliness
bymotion a 10-dayfor new periodtrial is to be determined to the set inreference out

Fuller,(see59(b) supra),Rule by by30-day period prescribedor reference to the Ark.
R. untimely.Crim. P. 36.22 in appealsince either event the notice of was
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BENTON, III,T.v. JoeSNOWDENDanny
Timber,Pine Inc.MountainA. Benton andRussell

451896 S.W.2dCA 94-513

ArkansasofCourt of Appeals
IDivision

12, 1995AprildeliveredOpinion

Morgan,M. Edward for appellant.

Adkisson, P.A., Larry Graddy,E. forGraddy by: appellees.&

Cooper, The in this civil caseJudge. appellantJames R.
the Faulkner CircuitCountyan from an order ofsought appeal

20, filed a motionThe appellantCourt entered December 1993.
22, No was ever maderulingnew trial on December 1993.for a

filed a notice of appealthe new trial motion. The appellanton
20, 1994, order of Decemberfrom the circuit court’sJanuaryon

20, theto this becauseWe are constrained dismiss appeal1993.
was untimely.notice of appeal

the of aA of filed toprior dispositionnotice appeal
Reffect under Ark. R. App.a new trial is withoutmotion for

that,4(c). when such a motion haspost-trialThe Rule provides
filed, must be filed within the pre­a new notice of appealbeen

with thedealing post-the of the orderentryscribed time from
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trial motion from the the inexpiration daysor of allowedthirty
Brothers,the absence aof Lawrence v. R.J. “Bob”ruling. Inc.

Contractor, 328,Inc.,ExcavatingJones Ark.318 884 S.W.2d
(1994).620 Because the notice of filedappellant’s wasappeal

thebefore of the itexpiration thirty-day period, was without
4(c)effect under weRule and must dismiss the appeal.

Appeal dismissed.

Robbins, JJ.,Pittman and agree.

TRANS UNION v.CORPORATION Harold CRISP

CA 93-1167 446896 S.W.2d

Court of ofAppeals Arkansas
Division II

12,Opinion delivered April 1995
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Donovan,T. forRichard appellant.

Donovan,Daggett, Van & by; Perry,Dover Joe R. for
appellee.

Robbins,B. Judge.John Harold filed suitAppellee, Crisp,
Unionagainst appellant, Trans a creditCorporation, reporting

Act,under the Fairagency, Credit 15 U.S.C. 1681—Reporting §§
(1988),168It thatcontending incorrect infor-appellant reported

mation and failed to correct the information after advisedbeing
of the mistake. The incorrect information consisted of a bankruptcy

lien,and a andstate federal tax which appellant failed to show
had been satisfied. In complaint,his appellee alleged that appel-
lant andnegligently willfully failed to follow proce-reasonable

assure accuracydures to the of the to disclose the sourcereport,
file,of the ininformation credit andappellee’s to deletepromptly

information found beupon investigation to inaccurate. After a
merits, $15,000.00on thejury trial was awarded in com-appellee

$25,000.00 inpensatory damages, punitive damages, and attor-
Weney’s fees. affirm.

(1)On raisesappeal, appellant four that inclu-points: its
sion of two tax appellee’sliens on credit violatereport did not

Creditthe Fair ActReporting because the was accu-information
rate, not theany inaccuracy was result of failure to rea-follow

thesonable and theprocedures, inclusion of tax did notliens
(2)causeproximately any thatappellee damages; isappellant

for thehot liable of theinclusion erroneous entrybankruptcy
it was not a ofbecause result failureappellant’s to follow rea-

credit;sonable and did notprocedures cause to beappellee denied
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(3) that violate the Fair Credit Act’sReportingdid notappellant
disclosure; (4)of and thatrequirements andre-investigation appel-

and,lant did the Credit Actwillfully Reportingnot violate Fair
therefore, punitive damages.1is not entitled toappellee

concerns, in the trialfirst court’sAppellant’s point part,
a ondenial of and directed verdict issuessummary judgment

concerning inclusion of two tax liens onappellant’s appellee’s
credit thea tax lien Internal Revenue Ser-report. Although by
vice one byand the State of Arkansas had been filed against
appellee, these had been at the time appellantliens satisfied issued

fact,credit theappellee’s report. this creditNotwithstanding
reflectedreport these without had beenshowing theyliens sat-

trial,isfied. In his atand contended that thecomplaint appellee
ofinclusion this oninformation his credit withoutreport also

the theshowing satisfaction of liens violated the Fair Credit
ActReporting inaccuracybecause resulted fromthis appellant’s

failure to follow proceduresreasonable todesigned assure max-
imum accuracy of its reports.

maintained itsAppellant that of the tax liensreporting
was accurate and moved for summary judgment, seeking dis­
missal of appellee’s theyclaims insofar as related to taxthe liens.
However, it does not fromappear abstract or theappellant’s record
that this motion was ever ruled on theby trial court. A summary
judgment movant is fromprecluded raising theon.appeal issue
of whether the trial court erred in its denial of his motion for
summary wherejudgment the movant failed secureto a onruling

Purdom, 19, 21,his motion. v.Kulbeth 305 Ark. 805 S.W.2d 622
(1991). Therefore, we notneed address the argumentappellant’s
on this point.

Appellant also contends that the trial court erred in
enterrefusing to a directed verdict on this issue. At the conclu­

case, verdict,ofsion movedappellee’s for aappellant directed
thatcontending the federal and state liens were accurate. The

court, however, motion,trial denied appellant’s and appellant

appeal1 We Supremecertified this pursuantto the Arkansas Court to Sup.Ark.
-2(d) and,R 1 presented questionCt. on-our belief that this case a about the law of torts

therefore, excepted jurisdiction. Sup. l-2(a)(16).fromwas our Ark. supremeCt. R. The
acceptcourt declined to the case and remanded for ourit decision.



80

afterwith itsproofforwardBy goingthen its case.presented
denied, the waived itswas appellantmotion for directed verdict

directfailure tothe court’sregardingto error trialallege anyright
281, 283,Hines, 711 S.W.2d289 Ark.v.Higginsa verdict. See

verdict on this(1986). for a directedthe motion783 Because
case, it wasappellant’swas at close of thenot renewed theissue

for review. Id.not ourpreserved

first,on hisargumentsThe remainder of appellant’s
second, the evidence.ofsufficiencyand third concernpoints

thatfailed to prove appellantthat appelleecontendsAppellant
to max­designed assurefailed to follow reasonable procedures

that thefailed toaccuracy; proveimum thatpossible appellee
incredit resultedreportinclusion the tax liens on appellee’sof

credit; evidence to showdenial introduced noappelleea of that
fromentrythat the resultedbankruptcy appellant’serroneous

that failed toto appelleefailure follow reasonable procedures;
him to deniedthe caused beentryshow erroneous bankruptcy

credit; that violatedthat failed to show appellantand appellee
Thesereinvestigation requirement.the Fair Credit Act’sReporting

evidence,of the andsufficiencyare all to thechallengespoints
directed verdictfailed to renew its motion forbecause appellant

trial, appeal.at the conclusion it has waived these onpointsof
a directed verdictconsistentlyhas held that motion forIt been

evidence;all themust be made or at the conclusion ofrenewed
otherwise, of the evidence aresufficiencyabout thequestions

Eschenbrenner, 228,Ark.v. 302Safetywaived. Willson Prods.
232, (1990).788 S.W.2d 729

brief, that it failed toIn its admitsreply appellant
that its discussionarguesrenew its directed verdict motion but

ofto a renewal thisinstructions was tantamountregarding jury
for Anauthority argument.cited no thismotion. hasAppellant

argument orconvincingof errorassignment byunsupported
it iswill not considered on unlessauthority appeal apparent,be

research, the of is wellassignmentwithout further that error
29,Smith, 32,41 848 S.W.2d 428taken. Smith v. Ark. App.

Moreover,(1993). on relies doesthe which appellantdiscussion
record, forin and counsel appelleenot its nor theappear abstract

6(d)Rule ofdenies recollection of such discussion.specificany
aprovidesthe of ProcedureAppellate procedureArkansas Rules

beenof a hasmay report proceedingwhich a use when noparty
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however, not invoked this Themade. hasAppellant, procedure.
demon­burden is the to a record sufficient toappellant upon bring

Gunn,strate that the trial in error. See Bratton v. 300court was
140, (1989).Ark. S.W.2d 219 The record before us not777 does

thedemonstrate that the action at the end ofanytookappellant
to we notsufficiencytrial these thus needpreserve arguments,

address them.

final wasfourth and is that thereAppellant’s point
insufficient evidence support jury’sto the award of dam­punitive

and,By the theages. agreement parties,of trial was bifurcated
$15,000.00the juryafter returned a verdict compensatoryof for

damages, the case was and to the thereopened jurysubmitted on
issue of apunitive damages. juryThe then returned verdict of
$25,000.00 punitivefor did notdamages. Although appellant

issue,specifically move for a directed verdict thison its counsel
stated to the court that there insufficient thisproofwas to submit

Therefore,issue to the jury. issue preservedthis was for appeal.

Section 168 In of the Fair provides:Credit ActReporting

Any consumer agency or of informa-reporting user
tion which willfully fails to withcomply any requirement

under thisimposed with tosubchapter con-respect any
sumer is liable that in theto consumer an amount toequal

—sum of

(1) any actual thedamages bysustained con-
failure;sumer theas a result of

(2) such ofamount thepunitive damages as
allow;court andmay

(3) in the of tocase successful actionany
section,enforce under the ofany liability this costs

the togetheraction with attorney’sreasonable fees
as determined by the court.

contends thereAppellant was no evidence to a findingsupport
of onwillfulness its behalf.

Punitive damage awards are even withoutpermitted
motive,malice or evil but the violation must have been willful

Schmidt, 1258,15under U.S.C.A. 1681n. v.Pinner 805 F.2d§
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(1987). In1986), 483 U.S. 1022 each(5th cert.Cir. denied1263
allowed, defendant’shave been thedamageswhere punitivecase

or concealments. Id.willful misrepresentationsinvolvedconduct
must havea defendantnoncompliance,in willfulTo be found

inan act conscious dis­committedintentionallyand“knowingly
TRW,Inc.,v. 987 F.2dothers.” Stevensonfor the ofrightsregard

288, 1993).(5th Cir.293

bar, that will­allegedat appellee appellantIn the case
of this act.1681e(b), 1681g, and 1681h§violatedfully §§
conclusionevidence to thesupportwe find substantialBecause

and 1681h of the1681gviolatedappellant willfully § §that the
1681e(b). find thatof We thenot the matter §act we do address

before the jury.wasdamages properlyissue of punitive

credit agencyand a1681g require reporting168lhSections
and theand of all informationto the nature substancedisclose

information, read follows:and assources of such

to consumersDisclosures168lg.§

file; sources;(a) on report recipientsInformation

shall, upon requestreporting agencyconsumerEvery
consumer, and accu-any clearlyofand identificationproper

to the consumer:rately disclose

(1) ofThe and substance all informationnature
information) in its thefiles on con-medical(except

of the request.sumer at the time

information;.(2) .The of the .sources
* * *

disclosure to consumers168lh. Conditions of§

(a) and noticeTimes

shall make the disclo-agencyA reportingconsumer
this duringunder title nor-1681g.ofsures sectionrequired

on notice.mal business hours and reasonable

(b) of consumerIdentification

ofgunder section 1681 thisThe disclosures required
—made the consumershall be totitle
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in(1) he and fur-personin ifperson appears
identification; . ..nishes proper

** *

that, after refused bytestified he was creditAppellee
Bank, he aFord Motor Credit and Helena obtainedCompany

his of the erroneous bankruptcyof credit and learnedcopy report
and the to show the tax had beenentry failure that liens satisfied.

He stated that he then called about the reporterroneousappellant
but its refused to to him over the andrepresentative talk telephone
told him that he Hewould have to come to the office.Memphis
stated hethat went to the office butfollowing daytheMemphis

therewas told that he would have to deal with Ohioappellant’s
office. Although two for testifiedappellant theywitnesses that

office,work in the did not rememberMemphis seeing appellee,
and that he would have been turned fromdisputed away the Mem­

office, thephis credibility of these witnesses’ was atestimony
Schulte,for the toquestion determine. See v. 318jury Kempner

433, (1994).Ark. 885 S.W.2d 892

that,also notes when heAppellee to obtain dis-attempted
closure of the information from appellant by interrogatories after

filed,suit had been appellant responded:

TUC is a credit and utilizes areporting agency ofmyriad
different methods to obtain credit information on CrispMr.
and all other consumers. There is enoughnot time roomor
in this document to Plaintiff with aacquaint method of

that,business has taken years and substantial timemoney,
and effort to Suffice itperfect. to TUCsay, obtains infor-

Plaintiff,mation on as well as other consumers from Cred-
records,itors and wellpublic as as other sources.

the theAssuming jury believed oftestimony itappellee,
could have inferred that appellant’s failure to whenhelp appellee

Therefore,he visited the office wasMemphis willful. we affirm
the award of punitive damages.

Affirmed.

Jennings, C.J., Mayfield, J.,and agree.
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ofINSURANCE COMPANYFARM BUREAU MUTUAL
ARKANSAS, SUDRICKINC. v. Willa May

S.W.2d 452896CA 94-141

of ArkansasAppealsCourt of
En Banc

19, 1995AprildeliveredOpinion

Osmon,andOffice, Ronald P. Kincadeby:Kincade Law
Chism,P.A., D. forEthredge, by: Kerry appellant.Chism &

Miller, forDavidson David E. appellee.J. Scott and

Mauzy Pittman, Mutual Insur-Farm BureauJudge.John
Arkansas, Inc., contendingbringsof thisCompany appealance

for judg-in motiongranting appellee’sthat the trial court erred
the trialWe thatment the verdict. concludenotwithstanding

when theat a timeorder the motion was enteredgrantingcourt’s
act, and we reverseauthorityhad or to sojurisdictiontrial court no

and dismiss.

insurer,her seek-filed this against appellant,actionAppellee
Afteraccount of a fire loss.to recover insurance oning proceeds

trial, “for” appelleereturned verdict in which it foundjurya the a
5,1993, the court enteredAugustawarded her no Ondamages.but

9,Augustverdict. Onjuryin accordance with theits judgment
the verdictnotwithstandingjudgmentfiled a motion forappellee
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23, sor a afterforty-five days appelleenew trial. On September
filed, the trial entered an order grantingmotion was court

for n.o.v. and her aappellee’s awarding judg-motion judgment
$24,487.62. 27,ment appel-for Onagainst appellant September

lant offiled its notice appeal.1

or amotion for n.o.v.Appellee’s August judgment9
new trial was filed within ten of the 5timely August judg­days

However,50(b), 59(b).ment. Ark. R. P. trialCiv. because the
court neither the withingranted thirty daysnor denied motion
of its the motion the thirtiethfiling, was deemed denied as of

8, 4(b) (c). trialday, 1993. Ark. R. P. and TheSeptember App.
court’s failure to act on within ofappellee’s thirty daysmotion

resulted, law,its of in that offiling by court’s lossoperation
Therefore,,to decide thejurisdiction motion. the 23September

order to grant for n.o.v.purporting appellee’s judgmentmotion
Yates, 300,was and novoid of effect. See Reis Ark. 854v. 313

(1993); Ayres,S.W.2d335 HighwayArkansas State v.Commission
212, Stores,(1992);311 Ark. 842 S.W.2d 853 v.Wal-Mart Inc.

342, Jacobs,Isely, (1992);308 Ark. 823 S.W.2d v.Phillips902
365, (1991);305 Ark. 807 S.W.2d 923 andDeason v. Farmers

Bank, 167,Merchants (1989).299 Ark. 771 S.W.2d 749

Reversed and dismissed.

Cooper Mayfield, JJ.,and dissent.

Mayfield,Melvin Judge, I thedissenting. dissent from
of theopinion in this The con-majority opinioncase. refuses to

sider the of themerits case because it that the courtholds trial
did not have jurisdiction to forgrant motionappellee’s judgment

the verdict.notwithstanding The is that the motion wasreasoning
filed,granted forty-five days after it but beenwas it had denied

by of law at theoperation end of after it was filed.thirty days

The Iproblem have is that ofappellant’s notice asappeal,

appeal appellant appeals judgment1 Thenotice of thatstates from a “entered on
4,August Actually, judgment only judgment1993.” no was entered on that date. The

by appellant aggrieved everywhich September judgment, argu­was was the 23 and
appellant appealment September judgment.makes on directed theis at 23 Under these

circumstances, appellant’swe not designate Septemberdo think that failure to the 23
judgment Jasperappeal appealin its of judgment.notice is fatal to its of that See v.

Pizza, 318,Johnny’s (1991).305 Ark. 807 S.W.2d 644
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that is appealingthe statesby appellantappellant,abstracted
4, 1993, and the abstract statesAugustfrom a enteredjudgment

27, Obvi-filed on 1993.Septemberof wasthat the notice appeal
afterthirty daysfiled more thannotice of wastheously, appeal

4, 1993, 4(a) noticeRule a ofrequiresand AppellateourAugust
from of theentry judg-filed thethirty daysto be withinappeal

which is taken.ment from the appeal

grantedthe trial courtto theAccording majority opinion,
againstherentering forby judgmentJNOV motionthe appellee’s

23, However, abstracton 1993.September appellant’sthe appellant
thatwas filed from judg­that a of everappealdoes not show notice

confinedthe “record on is toappealment. It is well settled that
417,State, 414, 593,abstract,” Ark. 871 S.W.2dWynn 316the v.

abstracted,(1994); the as Ziniand our review is recordupon594
Moreover,343, (1986). it711 S.W.2d 477Perciful,v. 289 Ark.

record to the trial court.to the reversegois not our topractice

in the is incor-that the stated notice ofmay appealIt be date
technical; however, I think themy highlyrect and that view is

techni-highlyis on a that is alsopointbasedmajority opinion
—decide the on its merits andI would like to caseActually,cal.

satisfactory to the parties.that would be moresurely

filed more thanof abstracted wasonly appealBut the notice
1993,4, the notand abstract does showdays afterthirty August

23,the enteredjudgment Septembernotice of fromany appeal
Therefore, I must be dismissed.think the appellant’s appeal1993.

Cooper, J., in this dissent.joins
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Smith, P.A.,Malcolm R. for appellant.

Gen.,Bryant,Winston Att’y Gilby: Dudley, Asst. Att’y
Gen., for appellee.

Rogers,Judith Judge. Appellant was found guilty during
a bench trial of aggravated assault and sentenced to two inyears
the Arkansas ofDepartment Correction. On appeal, appellant

thechallenges sufficiency of the evidence to his con-support
viction and argues that the trial erred injudge not Werecusing.
affirm.

firstAppellant argues that the evidence is not suffi­
cient to sustain his conviction aggravatedfor assault. The test
for determining sufficient whetherproof is there is substantial

verdict;evidence to support the on the court theappeal, reviews
evidence in the light most favorable to the andappellee sustains
the conviction if there anyis substantial evidence to it.support
Evidence is substantial if it is of sufficient force and character
to compel reasonable minds to reach a conclusion and pass beyond

State, 147,andsuspicion conjecture. Tiguev. 319 Ark. 889 S.W.2d
(1994).760

Arkansas Code 1993)Annotated 5-13-204 (Repl. provides§
that:

(a) if,A person commits aggravated assault under cir-
cumstances manifesting extreme indifference to the value

life,of human he purposely in conduct thatengages cre-
ates a substantial ofdanger death or serious physical injury
to another person.

record,The when viewed in the light most favorable to the
state, 16, 1993,thatreveals on January Paul West asked appel-
lant to leave the Prairie’s inClub Dewitt after hadappellant
caused a disturbance. After at the door of the clubkicking from

outside,the appellant to inproceeded sit his truck and “rev” the
engine. Mr. West and John Lauderdale went againoutside to ask
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and Mr.to Mr. WestAccordingleave the premises.toappellant
Lauderdale, five feetstanding approximatelywhile werethey

truck, “I will motheryousaid showappellantfrom appellant’s
then reached for a undergunwhat a is.”gun Appellantf*****s

Lauderdale,seat, and Mr. while cock-it at Mr. Westhis pointed
Mr. Lauderdale testified thathammer. Both Mr. West anding the

ranimmediately away.heard the hammer cockthey theywhen

that the evidence is toargues supportinsufficientAppellant
assault. He that if theaggravated argues guna conviction for

a violentdangerbe used as a or create a ofbludgeoncould not
State,Hollowaythen there was a under v.necessity,response,

136, (1986)(overruled in by18 Ark. 711 S.W.2d 484App. part
State, 408, (1986)),Ark. directDoby v. 290 720 S.W.2d 694 for

that the was loaded for there to be the creation of agunproof
that there no evidencedanger.substantial contends isAppellant

loaded,that the was thus his conviction should be overturned.gun
We find no merit in appellant’s argument.

First, Hollowaywe out that reliance on v.point appellant’s
in HollowayState is We found that the couldmisplaced. jury

ininfer from the evidence that case that the was loaded. Wegun
did hold that direct of a gun beingnot loaded wasproof required
in the creation of aestablishing danger.substantial

State, 198,In Wooten v. 32 Ark. S.W.2dApp. 799
(1990),560 we that our statute isrecognized aggravated assault

the use of a or the creation ofupon deadly weaponnot based
fear, but the creation of “substantial of death orrequires danger

ininjuryserious to another We found Wootenphysical person.”
that, the that gunbased on evidence did not theappellant point

officer,at the or threaten the the wasofficer expressly appellant
Wooten,assault. In we referred to the caseguilty aggravatednot of

State, 128, (1918),v. 132 Ark. 200 S.W whereof Johnson 982
adrawing byit was said that “the act of ifpistol, accompanied

threatened,an intention to use it on theevidencing personthreats
an assault.”constitutes

case,In the athis record reveals that madeappellant
statement, a at Mr. and Mr. Laud­threatening pointed pistol West

erdale, evidence,the likeand then cocked hammer. Based on this
in theHolloway,that considered trier of fact could infer from

that the was loaded. We cannot thatgun saythe circumstances
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there is no substantial evidence which the trialupon court could
State,find appellant guilty of aggravated assault. Wootenv. supra.

Appellant also argues that the trial judge demonstrated the
trial,,ofappearance bias himagainst andduring thus should have

Werecused. disagree.

case,At the close theof State’s moved forappellant a directed
verdict. Appellant argued that the evidence was insufficient under

Wooten,the of Holloway,cases supra and andsupra, appellant
suggested that the court take a recess reviewto those cases. The
trial judge was amenable to appellant’s suggestion and called a

resumed,recess. When the trial appellant restated his motion for
verdict,a motion,directed and the State In theresponded. denying

the court discussed at thelength aggravated assault statute and
decision,the Holloway and concluded by saying:

inferred,. . . that it can reasonably be based the evi-upon
Court,dence before this that gunthe was whyForloaded.

would the Defendant have cocked the ingun preparation
of the iffiring gun it had been The evidenceempty. is
found to be sufficientamply to sustain a conviction of

assault,aggravated and the court so finds that the defen-
dant is guilty as charged.

— —I I’m Mr. counsel),Smith I’m Did(appellant’s sorry.
you wish to onput any proof?”

counselAppellant’s that heresponded did wish to evi-onput
dence, but, remark,in view of the court’s he really didn’t know
how to Theproceed. court then stated letright, me just put“[a]ll

motion,it way.this I was addressing your and rea-giving my
Now, forward,sons for that. if you wish to move I will allow

you recess,to so do.” Appellant a briefrequested and afterwards
he recusal,moved for a mistrial and for the trial judge’s based
on the argument that the trial court had already determined appel-

denied,guilt.lant’s The motions were and appellant proceeded
to on input proof his defense.

A judge’s recusal is anddiscretionary, his decision will
not be reversed absent a of anshowing abuse of discretion. Fur­
ther, judges are presumed to be impartial and the party seeking
disqualification bears a substantial burden in otherwise.proving

State, 1,Duty v. 45 Ark. (1994).871 S.W.2dApp. 400
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1027, (1994),State, 475593 S.W.2d267 Ark.In v.Ross
judge expressedwhere the trialfound thatcourtthe supreme

abymadein to statementsresponseand irritationimpatience
witness,of thehis own cross-examinationwitness and conducted

errorand it wasagainst appellantof biasit thegave appearance
Also, indown from the case.to refuse to stepthe trial judgefor

712, 488Ark. 543 S.W.2dCity, 260Cityv. ForrestBurrows of
havethat the trial should(1976), judgecourt heldthe supreme

coun-he told appellant’safterhearingfrom a revocationrecused
him,” togethertoothbrush with“bringshould histhat appellantsel

courtbeen made. The supremewhich hadwith other statements
theto mean thatcould be interpretedthat these statementsfound

discretionjudicialin the exercise of histrial judge’s impartiality
distin-in those two cases quiteWe find the factswas impaired.

in the case at bar.from the evidenceguishable

case, judgethat the trialIn the record reflectsthis
motion for alengthyto appellant’swas specifically responding
the cases ofconsideringThe trial wasjudgedirected verdict.

andthe of this casein to factsHolloway comparisonand Wooten
in ofguilt light appellant’sthe evidence ofconsideringalso

“guilty”remark that wasappellantthe court’smotion. We consider
immediatelyThe judgethan a misstatement.nothingas more

counsel,himself, and allowedtoapologized appellant’scorrected
Furthermore, the record does nothis case.toappellant present

biaswhere the trial court intimatedindicate other instancesany
record, we cannot con­From thisor towardprejudice appellant.

when viewedthe trialby judge,clude that the one misstatement
context, toward appellantreveals the level of bias or prejudicein

in There­the was doubt.judge’s seriouslysuch that impartiality
fore, inthat the trial court abused its discretionwe cannot say

from therecusing proceedings.not

Affirmed.

Cooper, Mayfield, JJ.,Robbins and dissent.

Cooper, I dissentJudge, dissenting. respectfullyJames R.
did not abuse hisfrom the that the trialmajority’s finding judge

The trialin to recuse from therefusing proceedings.discretion
evidence to sus-statements that he found the sufficientjudge’s

defendant conflictguilty chargedtain the conviction and the as
enti-to which the wasappellantwith the of innocencepresumption
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comments,Intied. those Imaking believe that the trial judge
gave the ofappearance having a mind-set which could not be
reconciled with the thatproposition the trial court was commit-

relevant, evidence,ted to hear all credible itweighing and arriv-
State, 1027,at aing judicious result. See Ross v. 267 Ark. 593

(1980).1S.W.2d 475

fact,Where the trial judge sits as a finder of the appearance
of in trialfairness proceedings becomes even more important.
Id.; 712,v. City,Burrows Forrest 260 Ark. 543 S.W.2d 488
(1976). The proper administration of the law notrequires only

bias,that refrain fromjudges actual but álso that avoid allthey
State, 718,ofappearances unfairness. Bolden v. 262 Ark. 561

(1978). Jester,S.W.2d 686,281 In Farley v. 257 Ark. 520 S.W.2d
(1975),200 our Supreme Court stated:

[ Cjourt proceedings must not faironly be and impartial—
they must to be fairappear and impartial. This factor is
mentioned in a Comment found in 71 Michigan Law Review
538, entitled, of“Disqualification Interest of Lower Fed­

455”,eral Court Judges: 28 U.S.C. as follows:§

Another factor to be considered in a judge’s
decision to is thedisqualify contention that the appear-
ance of so,impartiality is as important, if not more

1952,than actual Inimpartiality. Justice Frankfurter
explained his in adisqualification case by stating
that ‘justice should reasonably to beappear disin-
terested as well as be inso fact.’ The CourtSupreme
gave tosupport this view in the due process context
when in Murchison Justice Black wrote for the Court:

(T)o itsperform high function in the best way
‘justice must thesatisfy ofappearance justice.’

More therecently Court set aside an arbitration award
and stated that ‘(a)ny tribunal lawpermitted by to
try cases and controversies not only must be unbi-
ased but also must avoid even the ofappearance bias.’

1 iwish to make it clear that I anythingdo not intend, in dissent,said thisby to
impugn integritythe judge.or fairness of the trial I do not whether thereally question

—got a fair trial appearedthat he did not have a trial whichappellant only fair.



93

692,257 Ark. at at520 S.W.2d 203-204.

R.T.,The Court in v. 301 Ark.Supreme stated Patterson
400, (1990):784 S.W.2d 777

course,Of a a case without ajudge trying jury may
“bias” the trial and that ulti-develop as “bias”progresses,

is, however,in themately may judgment.result court’s It
the communication of that atbias times andinappropriate
in ways that will cause to Thatinappropriate us reverse. is
what inhas this case. While we no know-happened suggest
ing violation or intentional the themisconduct on ofpart
chancellor, we reverse this decision itbecause was so tainted

theby ofappearance prejudgment.

407,301 Ark. at 784 S.W.2d at 781.

Here, the trial judge’s comments thegave thatappearance
the Moreover,appellant’s guilt had been predetermined. the
appearance of fairness in the case at bar was even more impor-
tant because the trial judge was asitting as finder of Seefact. Ross

State,v. supra. I believe that to the“satisfy ofappearance jus-
tice,” the trial judge should have resolved the issue in favor of
the ofappearance fairness and disqualified himself.

Mayfield, JJ.,Robbins and injoin this dissent.
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Firm, Walker,Walker Law H.by: Eddie for appellant.

Shaw, Ledbetter, Arnold,Cogbill & E. DianeHornberger, by:
Graham, for Circle Tappellee Express.
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Pence, Fund.Terry for Secondappellee Injury

Cooper,R. The from a deci-Judge.James appellant appeals
the findingsion of Workers’ Commission that Cir-Compensation

cle T and the Second Fund were notInjury precluded fromExpress
the issue of and that the failedraising compensability appellant

to that he an out of and in theprove injury arisingsustained
the arguescourse of his On thatemployment. appeal, appellant

the Commission erred in the to raise the issueallowing appellees
of after the had to inissue been acompensability stipulated pre-

order and benefits had been and that there is no sub-hearing paid
stantial evidence to the Commission’s denial of com-support

We affirm.pensation.

The contends that he sustained aappellant compensable
11, Tinjury Mayon 1990. Circle the claiminitially accepted

and A conferencepaid compensation. prehearing was held on
16, 1991,December in which Circle T that thestipulated appel-

11, 1990,lant sustained a oncompensable injury May and a pre-
hearing order was entered which recited this Circlestipulation.
T thecontroverted entitlement toappellant’s permanent disabil-

inity excess of a 20% anatomical Therating. parties agreed that
the at the would behearing wageissues loss relateddisability,
medical and Circle Texpenses, attorney’s fees. subsequently

the Second Fund and the Fundjoined Injury denied the occur-
rence of an out and in theinjury arising of course of the appel-

Circle Tlant’s then withdrew itsemployment. andstipulation
3,of onsuspended payment June 1992.compensation

24, 1992,After a on thehearing August administrative law
that Circle Tjudge was from theprecluded raisingdetermined

issue of but that the Second Fundcompensability Injury was not
from the The ALJraising issue. furtherprecluded determined

the bythat failed to a of evi-appellant prove preponderance the
dence that he sustained a injury. Aftercompensable conducting

review,a de novo the Commission determined that neither the
Circle T Fund nor the Second Injury Fund was fromprecluded

the claim and that the faileddefending against toappellant prove
that he asustained compensable injury.

The first that the erred inappellant argues Commission
the theallowing to raise issue of afterappellees compensability

the of his claim had beencompensability byto thestipulated
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Heparties. further that claimcontends since his was asaccepted
compensable and had been he inbenefits waspaid prejudiced

tohaving prove more than two after thecompensability years
incident. We with theagree Commission’s that Circle Tfinding
was not from furtherprecluded denying liability.

The found that TCommission Circle was not pre­
cluded from thechallenging claim as aappellant’s result of the

orstipulation payment of compensation based theupon appellant’s
failure to prove that he sustained a Thecompensable injury. Com­
mission refused to enforce the itstipulation because found that
such enforcement would be to thecontrary basic notions of jus­
tice and fair Itplay. concluded that find on one hand that“[t]o
the facts fail to establish a cause of action and theon other to
impose liability on one theof is notparties logically consistent
or compatible with the interests of justice and fair Arkansasplay.”
Code ll-9-705(a)(l)Annotated 1993)(Supp.§ provides:

In anmaking orinvestigation orinquiry conducting a hear-
ing, the commission shall not be bound by technical or
statutory rules of evidence or by technical or formal rules
of procedure, except as provided by this butchapter, may
make such investigation or orinquiry, conduct the hearing,
in a manner as will best ascertain the rights of the parties.

We cannot say, in withkeeping the Commission’s statutory duty
law,to act in the manner provided by that the Commission erred

in thatfinding Circle T was not precluded from further chal-
lenging the of thecompensability appellant’s claim.

Even if TCircle had been precluded from defending
claim,against the we would agree with the Commission’s find­

ing that the Second Injury Fund was not fromprecluded defend­
theing against claim. Arkansas Code ll-9-525(c)(l)Annotated §

(1987) theprovides following:

In all cases in which a therecovery against Second
Injury Trust Fund is forsought permanent disabil-partial
ity or for totalpermanent thedisability, State Treasurer as
custodian shall be named as a party and shall be entitled
to defend against the claim.

The Commission noted that the statute did not lim-provide any
itation on the Second Injury Fund’s right to defend against a
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and that to defend was not affected theright by stipu-claim its
it became a after the between Cir-lation since party stipulation

cle T and the As a matter of due the Secondappellant. process,
the and defendFund is entitled to toInjury opportunity appear

Const., Ark.Injurya claim. Second Fund v. Mid-State 16against
169, (1985).698 S.W.2d 804 One who becomes a topartyApp.

an after the of a is not bound thatmaking stipulation byaction
(1974).2d Stipulations73 Am. Jur. 9stipulation. §

The contends that he in thatprejudicedwasappellant
he was of an to witnesses and obtainopportunity identifydeprived

relatedclosely injurymedical at a time to the date of hisopinions
having yearsdue to to defend his claim two after its occurrence.

However, reveals, later,the record as discussed that the appellant
11,obtained medical after Weopinions Mayseveral soon 1990.

note that the not that healso has shown wasappellant deprived
of additional evidence before the that wouldobtaining any hearing
have the claim.supported compensability of his

The that theappellant finally argues Commission’s
that he failed to that he sustained afinding prove compensable

notinjury by determiningis substantial evidence. Insupported
sufficiencythe of the evidence to sustain the of thefindings

Commission,Workers’ we review the evidence inCompensation
the thelight most favorable to Commission’s and affirmfindings

theyif are substantial evidence. v.supported by Grimes North
137, (1993).42Foundry,American Ark. 856App. S.W.2d 309

Substantial evidence is such relevant evidence aas reasonable
mind might accept adequate Cityas to a conclusion.support of

Brooks, 120, (1992).Fort Smith v. 40 Ark. 842 S.W.2d 463App.
review,In our we that it the themaking recognize is function of

to determine the credibilityCommission of the and thewitnesses
to be theirweight given testimony. Grimes v. North American

Foundry, The thesupra. dutyCommission has of med­weighing
and,ical evidence if the evidence is its isconflicting, resolution

a fact for theof Commission. Id. The is notquestion Commission
to believe the theof claimant or otherrequired testimony any

witness, but andmay onlytranslate into of factaccept findings
those of the it deemsportions testimony worthy of belief. McClain

Texaco, Inc., 218, (1989).v. Ark.29 780 S.W.2d 34App.

The was Circle T aappellant employed by Express longas
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haul truck driver. He contends that he asustained work-related
while a run.injury making He stated that he in theslept sleeper

of his truck andcompartment awoke the next withmorning shoul-
run,der He continued onpain. his but testified that his condition

continued to worsen and righthis arm became numb and weak
with intingling his Hefingers. thesubsequently reported prob-
lems to his supervisor.

The testified that heappellant related the of thehistory onset
of his to each ofproblems his Afterphysicians. hiscompleting

20, 1990,run on May the appellant sought medical attention from
Smith,Dr. Terrall a general Dr.practitioner. Smith’s records indi-

cate that the appellant related his problems to a bad seat in his
22, 1990,truck. On May the was treatedappellant by BarryDr.

Southerland, a chiropractor. Dr. Southerland’s records indicate
that the appellant related his to a fall whichproblems occurred
when a hand-hold bracket broke as he was climbing onto his
truck. Dr. Parker,Southerland referred the to Dr.appellant Doug
an orthopedic Dr.specialist. Parker’s records do not indicate that
the appellant related the onset of his toproblems any specific
incident. The wasappellant next examined Dr. Michael Stande-by
fer, a neurosurgeon, and his records indicate that patient“[t]he
noted the onset of right upper extremity pain oneapproximately
month withago no previous inciting event being appreciated.”
In a to a letterresponse written by the Dr.appellant’s attorney,
Standefer, however, rendered the “I am cer-following opinion:
tainly inclined to agree with you that Mr. Jackson’s development

neck,of shoulder and upper extremity pain was to cer-secondary
vical disc whichprotrusion to adeveloped subsequent job-related
activity.”

A fromreport a functional thecapacity evaluation appel-
8, 1991,lant performed on May indicates he related that he sus-

11,tained a 1990,work-related oninjury May after onslipping
ice and onfalling his back. At the thehearing, testi-appellant
fied that he had slipped on ice in December 1989 and that he fell
when 1990,a bracket broke on his truck in nei-January although
ther of these incidents were reported. The maintainedappellant

neck,that he had never experienced any problems with his shoul-
der, 11,arm or fingers toprior May 1990.

The Commission found that the attributedappellant
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that heand causes suggestingincidentsto varioushis problems
The Com-his problems.the cause ofhad uncertain aboutbeen

that theopinion appel-out that Dr. Standefer’spointedmission
with initialwas inconsistent hiswere job-relatedlant’s problems

did not indicatethat this opinionIt further outpointedreport.
and didreferencingwasDr. Standeferactivitywhat job-related

to the con-appellant’sthe contributedactivityindicate hownot
that the evidence was insuf-concludedThe Commissiondition.

activitythat work-relatedanya conclusionficient to support
find that there is substan-Wethe appellant’s problems.caused

the Commission’s decision.tial evidence to support

Affirmed.

Robbins, JJ., agree.Pittman and

K.M., A v. STATE of ArkansasJUVENILE

896 S.W.2d 906CA 94-644

of ArkansasCourt of Appeals
Division II

3, 1995MaydeliveredOpinion
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Deloss forMcKnight, appellant.

Gen.,Bryant, Att’y by: Dudley, Att’yWinston Gil Asst.
Gen., for appellee.

James R. an aJudge. This is fromappeal judgmentCooper,

Court, Division,of the County ChanceryCross Juvenile finding
the to be aappellant juvenile for thedelinquent committing
offense of criminal mischief. The appellant was ordered to pay

costs,$50 $35in restitution and in court and sentenced to three
months Onunsupervised sheprobation. appeal, argues that the
evidence not sufficientis to the trialsupport court’s determina-

However,tion. we do not theaddress appellant’s argument because
we find she tothat failed file a timely notice of appeal.1

22,The judgment order was filed on February 1994. The
4, 1994,filed aappellant motion for new trial on March and filed

8,her notice of on March Theappeal 1994. order thedenying
6,motion for a newappellant’s trial was filed on May 1994. No

subsequent notice of filed.appeal was

4(a)Rule of the Arkansas Rules of Appellate Procedure pro-
vides that notice“a of appeal (30)shall be filed within thirty

fromdays the of theentry judgment, decree or order appealed
4(b)from.” Rule extends the fortime a noticefiling of appeal upon

a filing intimely the trial court of certain amotions including
4(c),motion for newa trial. Under Rule aif timely motion listed

in (b)section is in thefiled trial court any theby party, time for
for allappeal parties shall run from the entry of the order grant-

or a trialing denying new or granting or denying any motion.
4(c)Rule also that if theprovides trial court grantsneither nor

denies the motion within thirty days of filing,its the motion will
be deemed denied as theof thirtieth day.

A notice of filedappeal to theprior of adisposition
effect,motion has nopost-trial and a new notice appealof must

be filed within the prescribed time dated from the of theentry

1 We argument,note that even if we addressed the wouldwe find theappellant’s
evidence sufficient to the verdict.support
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or the ofexpirationorder with the motion fromdealing post-trial
a Lawrence Broth-ruling.allowed in the absence ofthirty days

Contractor, 328, 884 S.W.2ders R.J. 318 Ark.Excavatingv. Jones
(1994). jurisdictional.620 The of a notice of istimely filing appeal

State, 101, (1992). WeArk. S.W.2d 228App.Giacona v. 39 839
timelyto of andappealfind that the failed file a noticeappellant

result, to entertain the matter.jurisdictionas a this lacksCourt
therefore,We, the appeal.dismiss

dismissed.Appeal

Mayfield, JJ.,and agree.Pittman

of Newportv. STATE BANKJames COUCH FIRSTAlfred

S.W.2d 57898CA 94-711

of ArkansasAppealsCourt of
IDivision

10,Maydelivered 1995Opinion
14,[Rehearing denied June 1995.]
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Couch,Dixon, P.A., A. forby: appellant.Dover David&

Randy forKilpatrick, by: Murphy, appellee.&Anderson

Mauzy Couch,Pittman, Alfred JamesJohn Judge. Appellant
Commission’sthe Arkansas Workers’appeals CompensationJr.

benefits, failurethedisabilitycalculation of his totaltemporary
interest on perma-for ofimpose untimely paymentto a penalty

benefits, to award attor-disability and the failurenent partial
in remand inaffirm and reverse and part.fees. Weney’s part

When from the Workers’reviewing Compensa­decisions
Commission, infer­we all reasonabletion view the evidence and

Com­favorable to thelightences deducible therefrom in the most
nounless there isuphold findingsmission. We must those

TestingPeabodyevidence to them. Clark v.substantial support
Service, 489, (1979).360 Substantial evi­265 Ark. S.W.2d579

mind acceptdence is such relevant evidence as a mightreasonable
Air, Inc., 44ABCa v.adequate support Wrightas to conclusion.

5, (1993). whetherArk. S.W.2d The issue is not864 871App.
awe have reached different result or whether the evidencemight

mindshave a if reasonablesupported contrary finding;would
conclusion, itsreach the we must affirmcould Commission’s

Bond, 65,Ark. 644decision. Bearden Lumber Co. v. 7 App.
(1983).321S.W.2d

110was entitled toThe thatparties agreed appellant
that for of thoseof total benefits and 60days disabilitytemporary

work, that he had accu-that he did not he received sickdays pay
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mulated as an benefit. firstemployment Appellant’s argument
concerns calculation daysof the 60 of totaltemporary disability
benefits for which he received sick from The Com­pay appellee.

$1,620.00mission affirmed of for the 60appellee’s payment days
of temporary disability benefits. calculated the benefitsAppellee

aby dividing $189.00rate ofweekly wage by daysseven to
$27.00 $27.00arrive at a rate of anddaily 60multiplying by

$2,268.00days. argues that the correct amount is cal­Appellant
culated by $189.00the ofmultiplying weekly wage by twelve
weeks, i.e., 60 ondays five-daybased his work week. In other
words, that the rateappellant argues weekly wage should be
divided five ratherby than seven to arrive at a rate. Fromdaily

abstract,our review of the there is no evidence that appellant
worked a five-day work week. It is burden to abstractappellant’s

error,the record to demonstrate and we will not to the recordgo
to determine whether reversible error occurred. Death & Per­
manent DisabilityTotal Trust Fund v. Whirlpool Corp., 39 Ark.

62, (1992).837App. S.W.2d 293 weAccordingly, cannot con­
clude that the calculation of the 60 ofdays temporary disability
benefits is not by substantial evidence.supported

Appellant’s argumentsecond concerns appellee’s
untimely of interest accrued thepayment on award of permanent
partial benefits.disability contends that he is entitledAppellant
to a 20 on the owedpercent penalty interest to Ark.pursuant

ll-9-802(c) (1987).Code Ann. That section provides:§

installment, award,If any underpayable the terms of an
(15) due,is not within fifteenpaid after itdays becomes

there shall be added to such installment an amountunpaid
(20%) thereof,toequal twenty whichpercent shall be paid

as, to,at the same time inbut addition the installment
reviewunless of the order the awardcompensation making

is had as in 11-9-710provided -11-9-712.§§

thatAppellee argues “installment” can mean only compensation
and does not include accrued oninterest Wecompensation. agree
that ll-9-802(c)“installment” for ofpurposes includes com-§

Simmons,pensation. LaundrySee Model & v.Dry Cleaning 268
770, (Ark. 1980).Ark. (a)596 S.W.2d 337 InApp. subsections

(b)and of 11-9-802 “installment” is referred to as an§ “install-
ment of compensation.”
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of 11-9-­for purposes §We conclude that an “installment”
“Com­802(c) benefits.interest awarded on compensationincludes

11-9-102(9) (1987)Ark. Code Ann.byas definedpensation” §
or his depen­to themoney employeeis “the allowance payable

(1987) pro­11-9-809dents. . . .” Arkansas Code Annotated §
interest.bearthat accrued and shallcompensationvides unpaid
receivemayhe alsoWhen a claimant entitled to compensation,is

have beenshouldthe date the benefitsan award of interest from
(1987); v. Bear­ClemonsseeArk. Code Ann. 11-9-809paid. §

571, (1966). In161Ark. 401 S.W.2d240Company,den Lumber
180, 772 S.W.2dArk.Mantonya, App.Eureka v. 28Log Homes

benefitswe held an award of(1989), compensation365 that
was not specif­an award of even interestthoughinterestimplied

Further, ll-9-802(c) speaksmentioned in the award. Sectionically
“installment, an award.” Seean under the terms ofof payable

beshouldLaundry, (emphasissupra, dissenting opinionModel
“award,” “installment,” amounts todetermine theon not on to

which a penalty applies).1

lateforajurisdictions impose penaltyseveralSimilarly,
based onawardsof accrued on compensationinterestpayments

ll-9-802(c). v.Gellieto ourstatutory language analogous §
1985); v.W.C.A.B., Laucirica(Cal.217 Cal. 630 App.Rptr.

W.C.A.B., 1971); v. School(Cal.Cal. Rptr. App.95 219 Brazil
1982);(Fla. Tor­County, App.Alachua 408 So. 2d 842Board of

Hotel, 1970). and(Fla. We reverseres v. Eden Roc 238 So.2d 639
in accordancea penaltyremand for the Commission to impose

ll-9-802(c) interest accruedofuntimelywith on the payment§
benefits.appellant’s disabilityon permanent

to interesthe is entitledalso thatarguesAppellant
due until paid.wason the from the date that thepenalty penalty
below,However, wesoargumentfailed to raise thisappellant

forLaundry, supra, could be1 in the held that no imposedModel court penalty
reasoning thatfees,andof medical benefits “compensa­untimely attorneys’payments

Therein to thetion” as defined 11-9-102 includes amounts§ employee.only payable
toand fees be directlyis no that medical benefits attorneys’ paidstatutory provision

into be install­the and there for these benefitsis no paidstatutory provisionemployee,
have made theThe “the would notments. court stated that General penaltyAssembly

asit to the otherfor installments had it intended to paymentsapplyapplicable only
Id.,well.” 268 Ark. at 776.
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402,decline to address it. Hill v. 10 Ark.White-Rodgers, App.
(1984).665 S.W.2d 292

finalAppellant’s argument is that he is entitled to
additional (1987)underattorney’s fees Ark. Code Ann. 11-9-714§
for appellee’s alleged delayunreasonable in the claim.resolving
Section 11-9-714 forprovides only costs to be awarded in such
instances. There is substantial evidence to the Commis­support
sion’s refusal to award attorney’s fees.

Affirmed in reversed andpart; remanded in part.

Cooper Robbins, JJ.,and agree.

Mildred L. FONTENOT v. M.Stephen FONTENOT

CA 94-624 898 S.W.2d 55

Court of ofAppeals Arkansas
Division II

10,Opinion delivered May 1995
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Gibson,L.D. for appellant.
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P.A.,Mixon & McCauley, by: McCauley,James R. for
appellee.

Mauzy Pittman, Fontenot,John Judge. MildredAppellant,
Fontenot, divorced,and the appellee, Stephen were and appellant

was awarded of thecustody children and childparties’ support.
fromAppellant appeals a orderFebruary 1994 which increased

child andsupport awarded the to claim asappellee right depen-
dents for income tax thepurposes three minor children. For the

follow,reasons that we reverse and remand for con-proceedings
sistent with this opinion.

order,In a March 1993 the chancellor deviated from the
family support $280.00chart and set monthly child atsupport

children,for each of the three $840.00.for a total of The court
acknowledged that had remarriedappellee and twoacquired
stepchildren since a 1989 order and thatsupport claimedappellant
the children as onexemptions her income tax returns. Appellant

$266.00was then earning weekly.

1993,In June theappellant petitioned court for an increase
in child support pursuant to a inchange her circumstances.

illness,Because of andsurgery, subsequent complications, appel-
lant testified that she had worked only four weeks between

11, 1993, 23,April and November 1993. She testified that she
$90.44receives insurance sick ofpay weekly, that she has to

work two weeks out of fifteenevery weeks to retain the sick pay,
works,that she receives full pay for the two weeks she and that

she did not know when she would be able to return to work. She
also stated that she had herdepleted savings account and was
behind on house and car Thepayments. son who attendsparties’
college also lives with appellant. a in theAppellee, Unitedcaptain
States Army, testified that he receives net ofmonthly pay
$3,697.00 and that his monthly household living totalexpenses
$2,640.00. He further stated that wife hadhis worktemporary

$1,000.00earning monthly.

order,In a February 1994 the chancellor found that appel-
lant had suffered a severe and traumatic thatillness necessitated
appellant’s herleaving job, that her hadcircumstances deterio-

“dire”,rated to the ofpoint being and that she was attempting
to thesupport $90.00children with a income of andweekly
appellee’s $840.00.monthly of Thesupport chancellor concluded
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in The chancel-a material circumstances.changethat there was
had changedfound that circumstances notappellee’slor also

The ordera modest increase in his chancellor’ssalary.forexcept
$388.33of child perchild “to the amountsupport perincreased

$1,165.00 in with thetotal month accordancemonth for a of per
Chart”; thethat each child reachesChild statedSupport “[a]s

later,school,of or from whichever isage eighteen graduates high
the child amount be reduced andaccordingly”; pro-shallsupport
vided that could claim the three children asappellee dependents

and years.on his tax return for 1993 subsequent

infirst contends that the chancellor erredAppellant
the of tax the wasaddressing issue because issueexemptions

not either and not before Weby partyraised thus was the court.
Jones, 7,do not In v. 43 Ark. 130agree. App.Jones 858 S.W.2d

(1993), the that the issue was notappellant similarly argued
either inbyraised its or We stated thatparty pleadings testimony.

rightthe to claim the children as tax is accu­parties’ exemptions
Here,characterizedrately as a matter of child Id. thesupport.

court,issue of child before the and there­clearly wassupport
fore the issue of the to claim the childrenright as dependents
for tax could be addressed the chancellor in thepurposes by
decree.

next contends that because the chancellorAppellant
awarded the tax the chancellorappellee exemptions, essentially
deviated from the child thechart withoutsupport providing

written Wefindings. agree. Arkansas Code Annotatedrequired
9-12-312(a)(2) 1993) for the determination of(Repl. provides§

child support as follows:

In a reasonable amount ofdetermining initiallysupport,
or review to be the noncustodial theupon paid by parent,
court shall refer to the recent of the familymost revision

It thechart. shall be a rebuttable forsupport presumption
award of child inthat the amount contained thesupport
family chart is the correct amount of childsupport support
to be awarded. a written find-Only upon finding or specific

on the that theing record of the chartapplication support
would be or as determined underunjust inappropriate,

chart,established criteria set forth in the family support
shall the be rebutted.presumption
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Roland, 60, (1993),43 Ark. 859 S.W.2d 654App.In Roland v.
we stated:

the chart and the chart itselfmandatory,“Reference to is
thea rebuttable ofpresumption appropriateestablishes

which can be written find-only away byamount explained
the chart amount is orstating why unjustings inappropri-

Black, 214,209, 480,v. 306 Ark. 812 S.W.2date.” Black
chancellor, discretion,(1991). The in entirely482 his is not

from the amount as deemed warrantedadjustingprecluded
Waldon,a v. 34under the facts of case. Waldonparticular

118, (1991).Ark. 806 S.W.2d 387 TheApp. presumption
determines,overcome if the chancellor con-may be upon

factors,of all the relevant that the chart amountsideration
or Id.unjust inappropriate.is

43 Ark. at 65.App.

Freeman, 137,v.In Freeman 29 Ark. 778 S.W.2dApp.
(1989),222 we stated:

Niederkorn, 529,In v.Niederkorn 616 S.W.2d 533
said,1981),(Mo. theCt. court award of the taxApp. “[a]n

into one is identical nature to anexemption party nearly
that the other as child apartyorder sumpay support equal

Calia,theto the value of See also Calia v.exemption.”
870, (Mo. Ct. 1981).624 S.W.2d 874 App.

by29 Ark. at 141. has received a benefit the chan-App. Appellee
cellor’s order to claim the on hispermitting appellee dependents

return, we are unabletax but to determine from the record the
the Theextent of benefit. chancellor’s award theconcerning

essentially caused his child award todependents support appel-
lant to be a deviation from the chart without thesupport requi-
site to a deviation.findings support

court has the decidepower chanceryThis to cases de
it, cases,novo on the record before but in the courtappropriate

authorityalso has the to remand such cases for further action.
Jones, 7, 18, (1993).v. 43 Ark.Jones 858 S.W.2d 130 ThisApp.

a remand for the taxcase chancellor to reconsider therequires
We leave it to the theissue. discretion of chancellorexemption

whether a more detailed and willto decide explanatory opinion
meet thesuffice to the of court’s curiamrequirement supreme per
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order on child support guidelines and Arkansas Code Annotated
9-12-312(a)(2) or whether further the§ from is nec-proof parties

on theessary applicable factors and other relevant matters.

alsoAppellant contends that the chancelloralthough
intended to theapply child chart insupport setting forsupport

children, $1,165.00the three he themistakenly set amount at
$1,180.00monthly instead of the chart amountmonthly based
$3,650.00on a monthly salary of and three This isdependents.

a matter the chancellor can address on remand of this Incase. addi­
tion, there are some inindications the that therecord established

$3,697.00monthly net pay of be netmay appellee’s pay after
the $840.00deduction of the previously set childmonthly sup­

so,port payment. If this issue may also be addressed on remand.

finalAppellant’s argument concerns the chancellor’s
order for reduction in child support as each child reaches age
eighteen or graduates from school.high The chancellor childset

$388.33atsupport $1,165.00childper month aper for total of
per month “in accordance with the Child Support Chart.” The
order further provided that as each child reaches the age eigh­of
teen school,or graduates from high shall be reducedsupport
accordingly. Even thethough chancellor of the childspoke sup­

$388.33 child,port being per we do not believe the chancellor’s
intent was to reduce the $388.33child support by as each child

Rather,reached majority. we believe he intended that child sup­
beport reduced in accordance with the child support chart. This

issue can also be clarified on remand.

Reversed and remanded.

Cooper Mayfield, JJ.,and agree.
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CO.SHIRTWELCH v. TRI-COUNTYPeggy

575S.W.2d897CA 94-475

ArkansasCourt of ofAppeals
IDivision

10,delivered 1995MayOpinion

Skinner,J. T. for appellant.

Walmsley, appellee.Bill H. for

Mauzy Pittman, appealsWelchPeggyJudge. AppellantJohn
CommissionCompensationa of the Arkansas Workers’decision

Cam-Louisbytreatment was rendered Drs.finding unauthorized
of law.erred as a matterand David Sward. The Commissionpos

and remand.We reverse

began experienc-that in June 1992 shetestifiedAppellant
hand, whichher leftin the oftingling fingertipsnumbness anding

31,Augustaccident onworsened after a nonwork-related car
accident,the car appellanther left arm toAttributing pain1992.

SeptemberDr. onCampos,went to her Louisfamily physician,
2, againDr. Camposthat she consulted1992. testifiedAppellant

9, 1992, withwas diagnosedon at which time sheSeptember
asher injuryThereafter shesyndrome. reportedtunnelcarpal

Karen McFar-Ms.manager,work-related to appellee’s personnel
ren.

herdid not considerMcFarren that appellantMs. testified
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as Dr. oninjury work-related when consulted Camposappellant
2. McFarren stated that when firstSeptember appellantMs. further

told her on her to9 that attributedSeptember injuryappellant
work, Ms. McFarren if to claim com-advised her that she wanted

benefits, topensation appellant companywas required by policy
Benton,Dr.consult Thomas Ms. McFarrencompanya doctor.

testified that she obtained on the Workers’appellant’s signature
Form A-11Compensation and A-29 and scheduled an appoint-

withment Dr. Benton for Dr. Benton onappellant. Appellant saw
11,September 1992.

Foster,Dr. Benton referred to Dr. anappellant Doug ortho-
14,pedist, who saw one time on Onappellant September 1992.

16, 1992,September returned to Dr. Benton theappellant for
andsecond last time. Thereafter she to see Dr.refused either

Foster or Dr. Benton. statedAppellant disagreedthat she with
the treatment Dr. thatplan proposed by Foster. saidAppellant

21, 1992,she returned to Dr. Campos, on continuedSeptember and
9, 1992,to receive treatment from him. On November Dr. Cam-

Sward,referredpos to Dr. Davidappellant performed carpalwho
tunnel release surgery.

The Commission found that appellee provided appellant
with the notice ofproper changethe of physician requirements
as outlined in (1987);Ark. Code Ann. 11-9-514 that appellee§
had the right to make the of initialchoice and whenphysician
first notified of injury,the seeadvised to Dr. Thomasappellant
Benton; and that since failed to the Commis-appellant petition
sion for a ofchange physician in accordance with Ark. Code

11-9-514(a)(1) (1987),Ann. § bytreatment rendered Drs. Cam-
and Swardpos was unauthorized.

Appellant contends that she was free choose Dr. Camposto
as her initial treating physician changeand that the of physician

inrules 11-9-514 do not apply§ because she received treatment
Dr.from to and at time herCampos prior reportedthe she work-

related injury to She withcontinued treatment Dr. Cam-appellee.
The heldpos. Commission that the theemployer righthas of first

ofchoice physician because of the todutyemployer’s provide
(1987).medical servicesprompt under Ark. Code Ann. 11-9-508§

(1987)Arkansas Code Annotated 11-9-514 silentis§
as to whether the or theemployer righthas the to makeemployee
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Further, review ofof an ourtreatingchoice initial physician.1
Actrelated of the Workers’provisions CompensationArkansas

certainty legisla-of theanyfails to us with sufficientpersuade
Ark.thatarguestive intent. The Commission held and appellee'

(1987) the has theAnn. that employerCode 11-9-508 implies§
has a todutyof first because theright employer providechoice
However, the statuteinjuredmedical services to an employee.

servicesonly the to medicalemployer’s duty providetospeaks
services, to method ofor bear the of medical not theexpense

Moreover, of our Work-provisionsmedical treatment.providing
in favor ofliberallyers’ Act are to be construedCompensation

Tate, 405,311 Ark. S.W.2dthe claimant. Fort Smith v. 844City of
157,Inn,(1993); S.W.2dHoliday356 v. 43 Ark. 868App.Belcher

(1993). thein the remedial ofpurposes87 This is withkeeping
Belcher, stated, we remandAct. For the reverse andsupra. reasons

theas to whetherfindingsfor the to make specificCommission
ormade as of initial physicianto a choiceparties any agreement

Magicwhether other’s choice. Seeeither to theparty acquiesced
Mart, 325,Little, (1984);Inc. v. Ark. 676 S.W.2d 75612 App.
Moro, Davis, 92, (1982).Inc. v. Ark. 638 S.W.2d6 694App.

Reversed and remanded.

Cooper Robbins, JJ.,and agree.

ll-9-5I4(a)(3)(A) 1993),(Supp. applicable to1 We in §note Ark. Code Ann.
1993,1, managedinjuries occurring anJuly uponthat of Arkansasafter establishment

primary physi­system, careemployer rightcare the have the initialshall the to select
byamong the com­cian from with care entities certifiedthose associated the medical

mission.
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COMPANYFIRST FINANCIAL INSURANCE
INDEMNITY COMPANYv. NATIONAL

S.W.2d 63CA 89894-562

ofCourt of ArkansasAppeals
IIDivision

17,Opinion Maydelivered 1995

Munson,Huckabay, P.A.,Tilley, Tilley,Rowlett & Jim forby;
appellant.



116

Jay Moody, forJennings, by: appellee.&LindseyWright,

Mauzy Pittman, Com-Financial InsuranceFirstJudge.John
for appellee,declaratory judgmentfrom ahas appealedpany
this action tobroughtAppelleeIndemnity Company.National

by Kathyreceived in an accidentof injuriescoveragedetermine
Kesterson, bytruck that was ownedloggingin aa passenger

erredcircuit judgehold that the specialWeDeLaughter.Julius
and reverse.oncoverage appellantin imposing

accident, had aDeLaughter compre-Mr.time of theAt the
and an auto-by appellantissuedliability policygeneralhensive

accident, truckthe theBeforebyissued appellee.mobile policy
that wasa boom loaderhydraulicwith use oflogs byloadedwas

Mr. DeLaugh-The accident occurred asthe truck.fromseparate
Afterthe to a mill.timber from woodsdeliveredter’s employee

accident, Mr. andDeLaughter allegedsuedMs. Kestersonthe
negli-by agents’caused his or histhe accident had beenthat
shift,truck, which had the load tothe causedloadingingence

functioningto maintain brakesfailureby DeLaughter’sor Mr.
first, of the actionassumed defensethe truck. At appellanton

on an auto exclu-the defense to basedappelleelater tenderedbut
DeLaughter. Appelleecontract with Mr.in appellant’ssion

at that time.the defenseaccepted

1993, for declara-complaintfiled aFebruary appelleeIn
mistakenlyit hadthatallegingtory judgment against appellant,

thatallegedMr. DeLaughter. Appelleethe defense ofaccepted
the cause ofhis defense because primaryshould acceptappellant

the vehi-loadingthe ofimproperwasdamagesMs. Kesterson’s
cle, Inunder policy.covered appellant’swhich was purportedly
defense, inthe exclusion set forthfollowingrelied onappellant
its policy:

does not apply:-This insurance

out of the(b) arisingorbodily injury damageto property
use,maintenance, orloadingoperation,ownership,

ofunloading

byor(1) automobile or aircraft owned operatedany
insured, oror loaned to anyor rented
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(2) any by anyother automobile or aircraft operated
inperson anythe course of his employment by

insured....

This also had anpolicy amendatory endorsement that included
the following definition:

automobile,or“[L]oading with tounloading”, anrespect
means the handling of after it is moved from theproperty
place where it foris movement or onto anaccepted into
automobile or while it is in or on an orautomobile while
it beingis moved from an automobile to the whereplace

delivered,it is finally but “loading unloading”or does not
include the movement of aproperty by means of mechan-

(otherical truck)device than a nothand attached to the
automobile.

Appellee argued that the of in“loadingdefinition or unloading”
the endorsementamendatory rendered the exclusion not applic-
able, and the circuitspecial agreed.judge

Appellant argues that whether injuriesMs. Kesterson’s
truck, brakes,occurred from faulty loading faultyof the or their

combination, its exclusion of ofcoverage injuries arisingfor out
maintenance,the ownership, or use of a vehicleoperation, applies.

We agree.

In order to be a term inambiguous, an insurance
policy must be more than onesusceptible to reasonable con­

Club,struction. CityInsurance Co. N. v. CountryAm. Forrestof
124, 127, (1991).36 Ark. inApp. 819 S.W.2d 296 The language

an insurance be inpolicy is to construed its andplain, ordinary,
142, 145,sense. Ins.popular Tri-State Co. v. 41 Ark.Sing, App.

(1993);850 S.W.2d 6 Co. Am. CityInsurance N. v. Forrestof
Club, 127;Country 36 Ark. at Ins.App. CasualtyColumbia Mut.

88,85, (1991).Co. v. Coger, 35 Ark. 811 S.W.2d 345 Con­App.
reasonable,oftracts insurance should receive a andpractical,

fair interpretation consonant the and intentobjectwith apparent
of the in theparties of theirlight general object purpose.and
Tri-State v. Sing,Ins. Co. 41 Ark. at 145. to rulesResortApp.
of construction is ofunnecessary if the terms an con­insurance

cases,tract are not ambiguous, and in the will not bepolicysuch
interpreted to bind the insurer to a risk which it excludedplainly
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Id.; CasualtyMut. Ins.for which it was not Columbiapaid.and
at aCoger, Usually, general liability pol-v. Ark. 88.App.Co. 35

whichhazard foronly for theicy specificprovides protection
excluded, theall and unlesshave been others arepaid;premiums

cov-included in a general liability policy,automobile hazard is
excluded, withinonlyfor automobiles is or coverederage use of

41Sing,Ins. v.narrow such as on Tri-State Co.premises.limits
Ark. at 145.App.

Here, injuriesexcluded forplainly coveragethe policy
maintenance, and use ofout thearising ownership, operation,of

the We believe this exclusionany byautomobile owned insured.
Kester­reflects the intent to exclude such as those Ms.damages

the As in Tri-State Ins.suffered from of a truck.arisingson use
the fact thatSing,Co. v. evidence of such a construction iscogent

cov­providingthe insured held a withseparate policy appellee
for automobiles. the wereerage logs improperlyhis Whether

device, injuriesa mechanical Ms.byloaded use of Kesterson’s
maintenance, orof theclearly operation,arose out ownership,

by pol­of the truck and were not covered appellant’suse therefore
icy.

Reversed.

Cooper Mayfield, JJ., agree.and
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Jeff BEALER v. STATE of Arkansas

CA CR 93-365 897 S.W.2d 577

Court of ArkansasAppealsof
IIDivision

17,Maydelivered 1995Opinion

SkyJ. Tapp, for appellant.

Gen., Moll,Bryant,Winston Att’y by: Sandy Asst. Att’y
Gen., for appellee.

Cooper,James R. Judge. The inappellant this criminal case
was convicted of ofdelivery cocaine and sentenced to thirty years
in the Arkansas ofDepartment Correction.

v. California, (1967),Pursuant to Anders 386 U.S. 738 and
4-3(j)Rule of the ofRules the SupremeArkansas Court and
ofCourt theAppeals, counsel has filedappellant’s a motion to

withdraw on the thatgrounds the appeal is without merit. This
motion was aaccompanied by brief toreferring ineverything
the record that might anarguably The Clerksupport appeal. of
this Court furnished the withappellant copya of his counsel’s
brief himand notified of his fileright proto a se brief within thirty
days. The appellant did not file a brief. The State concurs that
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and that the4-3(j)has with Rulecompliedthe counselappellant’s
without merit.isappeal

at trial decidedrulingswere no orobjectionsThere
Therefore, thereview offrom ourto theadversely appellant.

Court, we find compli­to thisrecord and the briefs presented
Courtof the Arkansas Supremeance with Rule of the Rules4-3(j)

without merit.and that the isappealand the Court of Appeals,
therelieved is andgrantedcounsel’s motion to beAccordingly,

of conviction is affirmed.judgment

Mayfield, JJ.,Pittman and concur.

Mauzy Pittman, I infully joinJudge, concurring.John
which convic-by appellant’swe affirmJudge opinionCooper’s

I write separatelymotion to be relieved.granttion and counsel’s
in hisMayfieldtakenonly by Judgeto to therespond position

that,First, with theagree positionI cannotconcurring opinion.
rulings duringorobjectionsthe fact that “there were nodespite

sufficiencythethat were decided toadversely appellant,”trial
Therefore,reversal.”of evidence remains a for“possible ground
sufficiencyof theI that we address thedisagree questionshould

the evidence.of

trial, a directedfailure to move forAt a a defendant’sjury
at the closeof the and againverdict at the conclusion State’s case

waiver of any question per-of all of the evidence constitutes a
Ark. R. Crim. P.to the of the evidence.taining sufficiency

Here, at36.21(b). a directed verdictdid not move forappellant
Thus, forthe issue was notsufficiency preservedeither time.

reversal, we cannotfor andgroundand is not aappeal possible
State, 541,Ark. 869 S.W.2d 17it. See v. 315Cummingsconsider

State, 1, (1992);(1994); Ark. 828 S.W.2d 346Henry v. 309
536,State, (1992);231 Porterv. 308 Ark. 826 S.W.2dCollins

110,State, (1993).122v. 43 Ark. 861 S.W.2dApp.

wethatI with Judge Mayfield’s implicationNor can agree
evidence wasdetermine whether sufficientmust nevertheless

anwe can declareintroduced to a conviction beforesupport
fact, CourtSupremefrivolous. In the Arkansaswhollyappeal

State, 308 Ark.v.ruled to that See Jonescontrary position.has
555, (1992) (in convictiona criminalaffirming826 S.W.2d 233

brief, the supremecounsel filed a no-meritwhere the appellant’s
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noted thecourt that issue of of thesimply sufficiency evidence
waived).nothad been and thereforepreserved was The purpose

thebehind in no-merit werequirement cases that must determine
whether an would be isfrivolous to assure that anappeal wholly
adversarial is not How ispresentation required. that purpose
served by the merits anconsidering clearlyof issue not preserved

appeal?for Were we to order inrebriefing an form onadversary
issue,such an we would without affirm the with-question appeal

out ever thereaching merits. What could morebe frivolous than
ansuch appeal?

I alsoFinally, disagree that the onepossibility that may
for federal habeas reliefapply corpus should cause us to address

the merits of an issue that is notclearly forpreserved Asappeal.
Justice Rose SmithGeorge wrote for the Arkansas CourtSupreme
in this state’s case onleading the necessity of appropriate objec-

trial,attions the supposed error calls foractually postcon-“[I]f
relief,viction the defect of an objection is not[absence below]

cured by presentationthe of an argument that is certain to be
rejected by this court wantfor of an atobjection the trial.” Wicks

State, 781, 787, 366,v. (1980).270 Ark. 606 S.W.2d 370

Mayfield,Melvin Judge, I concur inconcurring. the result
reached theby opinion written by Cooper but thatJudge opin-
ion does not come to grips with an issue Ithat think beshould
discussed and decided.

Rule of4-3(j) the Rules of the SupremeArkansas Court and
ofCourt Appeals sets out certain torequirements be followed in

cases where the wants to withdrawattorney because the appeal
is without merit. rule concludes that after theconsideringThe.
attorney’s motion to withdraw the courtappellate may affirm or
reverse the judgment of the trial court “without any supporting
opinion.”

However, our appellate court decisions have established
some basic rules in these cases and have referred to the United
States Court case of v.Supreme Anders U.S.California, 386 738
(1967), and its forrequirements insuring the ofguarantees equal

dueprotection and process provided by the United States Con-
State, 632,In regard,stitution. that Jones v. 306 Ark. 819 S.W.2d

(1991), directed683 an rebriefattorney to a case where his brief
did not with Anders and ourcomply court rules. Inappellate
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24,State, (1989),15 weArk. 765 S.W.2d said27 App.Jones v.
the doesentirely bybrief written almost State“a no-merit appeal
ofthe equal pro-not with constitutional requirementscomport

State,in In v.out Anders.”processtection and due set Ofochebe
92, (1992), we that under theArk. 844 373 said40 S.W.2dApp.

makethe court is “toappellate requiredof Andersrequirements
all the proceedings,’‘after a full examination ofa determination

And we have denied coun-is frivolous.”whollywhether the case
have werebriefingto withdraw and ordered wheresel’s motion

State,v.“whollythe not frivolous.” Tuckerappealfound that was
96, (1994).47 Ark. 885 S.W.2d 904App.

found aguilty by juryIn the instant case the wasappellant
substance, cocaine, and sentenced toa controlleddeliveryof of

the Correction.thirty years Departmentin Arkansas of Pursuant
and Rule of the Rules of the4-3(j)to Anders v. California

theCourt and Court of Appeals, appellant’sArkansas Supreme
the that thegroundscounsel filed a motion to withdraw onhas

without merit.isappeal

trial thatobjections rulings duringBecause there were no or
were decided to theadversely appellant, only possible ground

the the Counselsufficiencyfor is of evidence. for appel-reversal
lant, however, did not a verdict atmove for directed the conclu-

evidence,at allsion of the case and the close of theagainState’s
a theany sufficiencyand this constitutes waiver of as toquestion

State, 380,Reaganthe 318 885of evidence. v. Ark. S.W.2d 849
(1994). the and deter-But counsel has abstracted evidence we can

Moreover,mine whether it is sufficient. it to be inappears keep-
Tucker,with and our anding Anders own cases of supra,Ofochebe

us whether the appeal “whollyfor to determine is frivolous.”
Indeed, thatour court has said a conviction would be voidsupreme

there evidence toabsolutelyif “is no whatsoever the con-support
State, 320, 931,317,v. Ark.viction.” 298 766 S.W.2dWilliams

(1989).933

addition,In there the a federal mayis that courtpossibility
the thatgroundsbe asked to review this case on the failure of

to make a for ver-attorney proper motion directedappellant’s
the effective of Indepriveddict of assistance counsel.appellant
387, (1985),Lucey,Evitts v. 469 U.S. 392 the Court thatsaid

the ofthe Fourteenth Amendment to Constitution the United
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a first asappeala criminalguarantees appellant pursuingStates
theminimum to makesafeguards necessary appealof certainright

effective, the rightand and those isamong safeguardsadequate
Also, the that the to counsel createdrightto counsel. court said
Amendment, thethroughthe Sixth which to the statesby applies

Amendment, the to assis-rightFourteenth comprehends effective
tance of counsel at the level.appellate

the United States Court certiorariAlthough grantsSupreme
cases,review in fromfor direct some federalmany questions

reach the abystate courts federal courts suit to obtainbrought
Morrison,a writ of Inhabeas Kimmelman v. 477 U.S.corpus.

365, (1986),383 the Court said that when a State obtains a crim­
inal conviction in a trial where the accused is of thedeprived
effective assistance of counsel the State unconstitutionally deprives
the accused of his and the federalliberty may grantcourts habeas
relief. And while the federal courts will refuse to entertain an
application for habeas where thecorpus petitioner has failed to

court,present his federal constitutional claim to the state this
rule undergonehas The in v.change. opinion Keeney Tamayo-­

1, 1715,Reyes, (1992),504 U.S. 112 S.Ct. 118 L.Ed.2d 318 says
the Court has the“rejected deliberate standard inbypass state

default andprocedural cases has instead aapplied standard of
6; 1718;andcause 504 at 112prejudice.” U.S. S.Ct. at 118

7,(504L.Ed.2d at 327. The Court also said U.S. at 112 atS.Ct.
1718, 327-8) Zant,118 L.Ed.2d at McCleskeythat v. 499 U.S. 467
(1991), had held “that the same standard used to excuse state

defaults should be inprocedural applied habeas corpus cases
where abuse of the writ is claimed theby government.” In
McCleskey the Court said:

cases,In defaultprocedural the cause standard requires
the to showpetitioner that “some objective factor external

theto defense impeded counsel’s efforts” to raise the claim
in state court.... error shortAttorney of ineffective assis-

counsel, however,tance of does not constitute cause and
will not excuse a defaultprocedural .... Once the peti-

cause,tioner has established he must show “‘actual prej-
udice’ resulting from the errors of which he complains.”

(citationsU.S. at omitted).499 493-94 The Court in Keeney
reversed and remanded to allow the toappellee show cause for
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the in thehis failure to facts state court anddevelop proceedings
show from that failure.prejudice

Arkansas,In held anour court has that whosupreme appellant
inhas not made a motion for directed verdict the trial court can­

not the of the evidence on direct andsufficiencyquestion appeal
bycannot circumvent this rule the ineffective assistanceasserting

State, 317,of counsel in a Rule 37 Williams v. Ark.hearing. 298
State, 424,(1989); Guy767 S.W.2d 299 v. 282 Ark. S.W.2d668

(1984).952 Since it has also been held that the effectiveness of
maycounsel not be raised for the first time on direct appeal, Tis­

State, 220, 227, 803, (1992),dale v. 311 Ark. 843 S.W.2d 806 it
fairlyis clear that the in this case cannot inappellant statequestion

the of theproceedings sufficiency evidence which he wasupon
convicted or whether the failure of counsel to make a motion for
directed verdict of the effectivedeprived appellant assistance of

However,counsel on the federal can examineappeal. courts the
standard,effective-counsel issue under their andcause prejudice

Lockhart, (8th 1993),inand Jackson v. 992 F.2d 167 Cir. that is
There,what the court did.exactly the court out thepointed

Arkansas andprocedure citing Coleman v. 501Thompson, U.S.
(1991),722 said that if Jackson could not show cause and prej­

udice his claim wouldhabeas be defaulted. F.2dprocedurally 992
at 169. The court found that even if Jackson’s trial hadcounsel
renewed his motion for directed verdict at the conclusion of all

evidence,the it was that the“highly unlikely” trial court would
Thus,have it. Id. atgranted 169-70. the courtalthough specifi­

said that “ineffectivecally assistance of counsel in mayitself con­
bar,” 169,liftstitute cause to the Id. atprocedural Jackson did not

“demonstrate And while theprejudice.” federal court in Jackson
itself,examined the evidence infor Coleman v. Thompson the

Court, its determinationdiscussing of whether there was an inde­
and state law reason to apendent adequate deny forpetition habeas

“wesaid state courts to incorpus, encourage express plainly,
review,every subjectdecision to federal thepotentially grounds

which their judgments rest...” 501 U.S. atupon 739.

Therefore, I think the of federalpossibility review indicates
that it would be to the of the evi-prudent pass upon sufficiency

indence this case even though motions for directed ver-proper
dict were not made. For that reason I would make it clear that
under the law of this state the enti-procedural is notappellant
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tied to a determination in this of the of theappeal sufficiency
conviction; however,evidence to his since the tosupport right

effective assistance of acounsel federal whichpresents question
be examined themight by federal courts under the cause and

standard,prejudice I would review the of the evi-sufficiency
dence as an alternative basis for our indecision this appeal.

anAs addendum to the above inparagraph, and an attempt
to eliminate any confusion that might result from Judge Pittman’s
concurring Iopinion, want to that Istress do not contend that we
must determine whether sufficient evidence was introduced to

asupport conviction before we can declare an appeal wholly friv-
But Iolous. have said that the SupremeArkansas Court has said

that a conviction would be ifvoid there “is absolutely no evi-
dence State,whatsoever to thesupport conviction.” See v.Williams

true,supra. Williams,The reason this is as explained in is that a
conviction under those circumstances would violate due process.
Another constitutional reason for being concerned about suffi-
ciency of the evidence is revealed by the above cited cases of
Coleman v. Thompson, Keeney v. Tamayo-Reyes, and Jackson v.
Lockhart. These holdcases that a state federalprisoner’s claim
will not be granted habeas review in federal court if it was pro-
cedurally (1)defaulted in state court unless he can show cause for
the default therefrom,and actual prejudice (2)resulting or that a
fundamental ofmiscarriage justice would result from a failure to
review the claim. Those cases also demonstrate that the failure to

theproperly question sufficiency of the evidence will not con-
stitute ineffective assistance of counsel if the evidence is in fact
sufficient, since no prejudice could result in that situation.

Therefore, thebecause evidence has been inabstracted the
case, would,inappellant’s brief this I anas alternative basis for

affirmance, hold that the evidence is sufficient to support appel-
done,lant’s conviction. Not because that must be and not because

the sufficiency of the evidence issue was raisedproperly during
trial, but because the cansufficiency issue be inraised federal

incourt connection with a federal claim of ineffective assistance
of counsel and because I have read brief andappellant’s believe
that his conviction is thesupported by evidence.

Finally, I would outpoint as Coleman v. Thompson, points
out:
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claimsthe federalWhen a federal habeas court considers
and adequateof a in state forcustody independentprisoner

reasons, It isthat must respond.law it is the Statestate
uncertaintyin terms of thethe State that thepays price

criminal laws.enforcement of itsand added to thedelay
if federalthe theretryIt the State that must petitioneris

courts reverse his conviction.

501 U.S. at 738-39.

WARREN, theand Executor of EstateIndividuallyCarl E. as
Johnson, SherryDeceased v. Grantof E. Lucille
TUMINELLO, et al.

60898 S.W.2dCA 94-300

of ArkansasCourt of Appeals
IDivision

17,Maydelivered 1995Opinion
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Sutton,Clark, M.Byron& William S.Friday, Eldredge by:
Brown,Waddell, Jr.,Eiseman, Jr., Lee for appel-A. and J.William

lant.

P.A.,Smith, for appellee.Malcolm R.

Warren,Mayfield, indi-E.CarlJudge. AppellantMelvin
Johnson,E. Lucillethe estate ofand as executor ofvidually

feesthecourt which reducedfrom the order of the probateappeals
accountant.him as executor andbyrequested

21, The will1991.Februarydied testate onMrs. Johnson
Methodist Foundationher to the Unitedleft 63 of estatepercent

Arkansas, remainder to sev-and the31 to thepercent appellees,of
had performeda CPA whoAppellant,eral other beneficiaries.

her husbanddecedent and1951 for theservices sinceaccounting
of her estate1989), as executor(until death in was appointedhis

Associates, (War-P.A.E. &hired Carl Warrenand subsequently
Associates), for the estate.servicesaccounting& to performren

23, 1991, appel-the courtprobate approvedOn December
$70,592.50 as executor.to himselflant’s petition pay

1992,31, asaccountingfiled the firstappellantOn March
to appel-The showedaccounting paymentsexecutor of the estate.

$70,592.50 &Warrenof and toexecutor in the amountlant as
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$70,710.43.Associates for in the amountaccounting services of
27,1992,On the anMay filed to the account-appellees objection

other thating alleging, among things, may be in vio-appellant
(breachof Ark. 28-52-101(c)(5)lation Code Ann. dutyof§

withregarding dealing)self to the account-respect paidfees to
firm ofing Warren & Associates.

23,1993,On March filed the second asappellant accounting
executor of the estate. This showedaccounting additional pay-

$13,376.91 Associates,in the amount ofments to Warren & and
9,1993,on filedApril amended the account-appellees objections to

thating alleging hadappellant breached his duties tofiduciary
the asby actingestate executor and accountant at same.the.

28, 1993,On June filed aappellant petition for ofapproval
final accounting; for paymentallowance and of final to thefees

accountant,personal representative, attorneys;and and for author-
ity to make final ofdistribution estate assets. Appellant requested

$28,220.00an additional fee as personal makingrepresentative,
hour,a of $85.00total 1162.50 hours of work at and an addi-per

$20,465.72tional the accountingfor firm of Warren & Associ-
On day,ates. the same the filed anappellees objection to this

andaccounting petition for fees.

13, 1993,hearingA heldwas onJuly the reasonableness of
claimed, 5, 1993,the fees and on November the courtprobate

entered an order finding, otheramong that hadthings, appellant
a serious conflict inof interest serving as executor and accoun-
tant for the estate and that appellant’s charges andas executor

held,accountant were excessive and unconscionable. The court
(1)among other that:things, appellant was entitled to an execu-

$35,000tor’s fee in the amount of and should the estaterepay
$35,592.50 received;the (2)of amount already shouldappellant

$42,776.74to the estaterepay himpaid for included inhours
27, 1991,three accounting bills paid December 10plus percent

hours;of the balance of those bills after deducting appellant’s
(3) $13,376.91and shouldappellant inrepay feesaccounting

17,paid February 1992. The court also denied the additional
andaccounting executor’s fees and heldrequested appellant per-

sonally liable to the estate for the besums to returned.

On theappeal, appellant first argues that the courtprobate
inerred he afinding had conflict of interest. contendsAppellant
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in anand executor admirablehe as accountanthis tasksperformed
thatisonly complaintmanner and thatthorough appellees’and

a fromnothing personmuch. Hecharged says prohibitshe too
for anand accountant estateacting as both personal representative

an actualself-dealingof or ofand that there was no evidence
conflict of interest.

a fiduciary positionAn an estate occupiesexecutor of
faith in all transactions affect­goodand the utmostmust exercise

atadvance his own interestmay personalthe estate and noting
Am. Jur. 2d Executors and Admin­the of the heirs. 31expense

However,(1989). we think the is cor­appellantistrators 527§
not from asprohibited actingrect in that an executor isarguing

an accountant for the estate.

cited to statute or case author­anyWe have not been
as aserving personal repre­which one from bothity prohibits

and accountant for an estate. The cites us toappellantsentative
an for theexpertthe of an accountant who testified astestimony

Stateand who he had contacted the Arkansas Boardappellees said
of Public and a to theAccountancy posed hypothetical question

dual unethical.Board which that the service was notopined
Tuttle,us to In re Estate William R. 173also citesAppellant of

Estate,279, (1958);N.E.2d 715 In re Wexler’s 9N.Y.S.2d 149
735, (1951); of Jadwin,1016 In re EstateMisc.2d 171 N.Y.S.2d

Industries,809, (1969); Inc.Spector58 Misc.2d 296 N.Y.S.2d 901
391, Annot.,Mitchell, (1983);v. N.C. 305 S.E.2d 738 and63 App.

Extra CompensationExecutor or Administrator toRight forof
Him, (1959).A.L.R.2dbyServices Rendered 65 838Accounting

the that dual service asproposition per­These authorities support
accountant not se create a con­personal and doesrepresentative

Moreover, there is evidence that in theappellantflict of interest.
tasks as executor and accountant thor­instant case hisperformed

and there no contention that he accounted for or dis­isoughly,
in an manner.of the assets of the estate improperposed

Therefore, the inonlywe think that issue this case concerns
the courtthe of fees and whether trialappellant’sreasonableness

accountant,a in himdenyingerred in not him fee asawarding
afteraccounting deductingof the balance of the bills10 percent

therein, in thereducinghours included and feesappellant’s
himawarded as executor of the estate.



130

Our is that the trial afterproblem judge, thatfinding
“has a serious conflict of interest” inappellant serving as execu­

estate,tor and accountant in this also found appellant’s charges
accountant,“both as executor and are clearly excessive and uncon­

Moreover,scionable under any standards.” the judge allowed
$35,000a total fee ofappellant for his services as executor but

did not allow him a fee in any amount for hours the appellant spent
accountant,anworking as and did not allow to retainappellant

the 10 thepercent of fees allowed the firmportion accounting of
—Warren & Associates which contends he dueappellant was

under an with that firmagreement made when sold hisappellant
interest in the firm. Probate cases are tried de novo on appeal,
and this Court not thedoes reverse of thefindings probate judge

erroneous,unless arethey clearly giving due deference to his
superior position to determine the credibility of the witnesses

Gilbert,and the to be accordedweight their Gilbert v.testimony.
37, 43, 859,47 Ark. (1994).883 S.W.2dApp. 862 The value of

services rendered to an estate is primarily a factual determina­
tion to be made by the andprobate judge, the appellate court
will not reverse his decision where it is not clearly erroneous.

West, 192, 195, 4,Adams v. (1987).293 Ark. 736 S.W.2d 6 Fur­
ther, a fee award for services rendered anto estate is primarily
a matter within the discretion of the andprobate judge, this Court
will not anreverse such award without anfinding abuse of dis­

646, 652, 878,cretion. v. Cullipher,Morris 306 Ark. 816 S.W.2d
(1991).882

Thus, we cannot be sure what the trial allowedjudge
or disallowed aas result of the of the factorsinterplay of con­

interest, excessiveness,flict of and Ourunconscionability. review
novo,of probate cases is de it injust as is chancery cases. In re

Jones, 606, 607, 433,Estate 317 Ark. (1994).879 S.W.2d 434of
But the rule is well thatestablished while we have the topower

us,decide cases de on thechancery novo record before in appro­
wepriate cases also have the authority to remand such cases for

Black, 209, 215,further action. Black v. 306 Ark. 812 S.W.2d
480, Jones,(1991); 7, 18,483 v.Jones 43 Ark. 858App. S.W.2d
130, (1993). Green, 556,137 See Fergusonalso v. 266 Ark. 587

(1979),S.W.2d 18 and v. City Blytheville,Moore 1 Ark. App.of
35, Here,(1981).612 S.W.2d 327 we think it best to remand.

consideration,We have given the matter careful thebut evidence
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details, ofthe applicationbookkeepingmanyconcernspresented
the abil-law, and perhapsand thethe evidenceunderdiscretion

tobestsum, it isthinkweInevidence.additionalheartoity
in keepingdecisionhisreconsidertojudgethe trialforremand

this opinion.with

remanded.andReversed

JJ.,Rogers, agree.andRobbins

LAWYERS SURETY COMPANY v. Juanita CAGLEPhillips

CA 898 S.W.2d 47694-450

of ofCourt ArkansasAppeals
Division I

24,delivered 1995Opinion May
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Nickle,RayW. for appellant.

Grider,Murrey L. for appellee.

Robbins,John B. Judge. Lawyers hasSurety Company
from an order theappealed of Lawrence CircuitCounty Court

dismissing its complaint against Juanitaappellee, Phillips Cagle,
theon that theground issues involved should have been litigated

by counterclaim or incross-claim an earlier action.probate We
reverse the circuit order and remandjudge’s this case for trial.

Ms. Cagle was a for theguardian estate of a minor. When
herappellee presented accounting,final the courtprobate found

$27,312.73.a thedeficiency in ward’s funds in the amount of
The thatprobate judge found those funds had been misappro-

by and directedpriated appellee that summons issue for appel-
lant, Ms. toCagle’s show causesurety, why it should benot

18, 1992,liable for the Ondeficiency. May a wasjudgment
againstentered appellee and appellant, jointly and forseverally,

the amount the deficiency.of satisfied thisAppellant judgment
24,Juneon 1992.

Appellant brought an action in circuit court against appellee
in October 1992 for ofindemnification the amount that it had

to the Inward.paid response, moved toappellee dismiss on the
that haveground appellant should abrought cross-claim in the

andearlier action that the doctrine of res judicata anybarred
dismiss,inrecovery this case. aAfter on thehearing motion to
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findingin he agreed,an whichthe circuit entered orderjudge
litigatedhave beenfacts that “shouldthat the statedcomplaint

action.in courtthe probatecounterclaim or cross-claim”by

against appelleethat itsargues complaintOn appeal, appellant
itthatthe money paida indemnification to collectis suitsimple

Ark.byauthorizeda which isobligor,on behalf of principal
in(1987). perti-providesCode Ann. 16-107-303 That statute§

nent part:

bill,bond,(a) ofor note for theany paymentWhen
thebybe paid prin-or of shall notmoney delivery property

bond,thereof,debtor, thethe tenor andtocipal according
bill, note, thebythereof be secu-any part paidor or shall

thesecurityrefund to thethe debtor shallrity, principal
value, rate ofat the tenamount or with interest thereon

annum,(10%) offrom the timeper payment.percent

(b)(1) be madesecurityWhen the a shallbypayment
within the inter-money, may moneythe recoversecurity

est, in an the use of theaction for so much tomoney, paid
defendant.

that its of aroseAppellant argues against appelleecause action
that,the in thearguesit to the ward. It alsopaid moneyafter

action, been in theagainstearlier its claim would haveappellee
cross-claim,form a and not compulsory.of which is permissive

that,It wereadditionally because andargues appellant appellee
case,not in the was torequiredit notopposing parties probate

file a Inagainst response,counterclaimcompulsory appellee.
it difference whetherargues anythat should not makeappellee

withdisagreea claim a counterclaim a cross-claim. Weis or
and are that is correct.appellee appellantpersuaded

inprovides pertinentArkansas Rule of Civil Procedure 13
part:

(a) A shall stateCounterclaims. pleadingCompulsory
which, of filingclaim at the timeas a counterclaim any

anythe haspleader opposing party,the pleading, against
that theif it arises out of the transaction or occurrence is

claim and notmatter of the doessubject opposing party’s
of third ofpartiesfor its therequire adjudication presence

the . . .whom court cannot acquire jurisdiction.
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(f) Cross-Claim Against ACo-Party. pleading may
state as a any bycross-claim claim one a co-party against
party arising out of the ortransaction occurrence which is
the subject originalmatter either of the action or coun-of a
terclaim therein relating anyor to which is theproperty
subject matter of the original mayaction. Such cross-claim
include a claim the againstthat whom itparty is asserted
is or bemay liable to the for all ofcross-claimant or part
a claim asserted in the action theagainst cross-claimant.

Under the claim thepreclusion of doctrine ofaspect
res a valid and finaljudicata, judgment rendered on the merits

a court ofby competent bars another thejurisdiction byaction
orplaintiff againsthis the defendant or his theprivies privies on

claimsame or cause of action. v.Magness Commerce Bank St.of
Louis, 78,72,42 (1993).Ark. 853 S.W.2dApp. judi­890 Res
cata only re-litigationbars not the actuallyof claims which were

inlitigated the first suit alsobut those which could have been
Id.litigated. Where a is on thecase based same as theevents

lawsuit,asubject matter of previous judicatares will evenapply
if the lawsuit raises new and addi­subsequent legal issues seeks
tional Id.remedies. The doctrine of res judicata onlyapplies

thewhen party against whom the earlier beingdecision is asserted
had faira and full opportunity litigateto the inissue question.
Id. The cases thedealing with issue of res do drawjudicata not
a line beyonddistinct which the judicataof res invari­principle

not;ably whereapplies and it does the very nature of litigation
Westchase,makes that Golden Host Inc. v. Serv.impossible. First

119,107, (1989).29Corp., Ark. App. 778 S.W.2d 633 In Nick­
Inc.,les Brothers Rector-Phillips-Morse,Investments v. Ark.33

47, 50, (1990),801 S.W.2dApp. 308 we held that res judicata
cross-claims,to thatapplies claims have beenmight litigated as

as well as to thatthose were in an earlieractually litigated action.

Appellant correctly out thatpoints per-Arkansas case law
a suretymits to an to itbring moneyaction recover has onpaid

ofbehalf a in a and actionprincipal subsequent independent
action,theagainst In anprincipal. such the principal’s obligation

to arises thepay assessment of the from theupon damages breach
of the ofcondition his bond and the the formoneyofpayment
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Greathouse, 72,him In v. 16 Ark. 77by his Snidersecurity.
(1855), the court stated:

thesecurityBut the of the bond isliability upon joint
several, haveand and he cannot his recourse overalthough

debt,until he has the still heagainst paidhis isprincipal,
instance; and,inliable over to the creditor the first upon

debt, due,the of the after it becomes if it ispayment liq-
uidated, so,or after if not accordingits to theliquidation,

contract, not,byterms of the whether of law orprocess
an is to the same.obligation payraised

Lester, 298,Id. at 78. See also Washum v. 183 Ark. 36 S.W.2d
(1931).76

(1968),In 41 Am. Jur. 2d Indemnity 29 it is stated:§

is,strictlya contract is one of indemnity, that one[ W]here
against damages,loss or the indemnitee cannot recover
until he has made orpayment otherwise suffered an actual
loss or which the covenantdamage against runs. Apply­
ing this it has been held that aprinciple, surety cannot have
a of action aright generalon of untilpromise indemnity
he has been to the debt forcompelled pay which he is
bound. ...

case,In this cause ofappellant’s againstaction appellee
arose its satisfaction of theupon probate judgment; its claim for

therefore, is not barred theindemnity, by doctrine of judi-res
cata. We thereverse circuit orderjudge’s dismissing appellant’s
complaint and remand this case for trial.

Reversed and remanded.

Jennings, C.J., Rogers, J.,and agree.



136

Allen RODGERS v. STATE of ArkansasGregory

475CA CR 94-878 898 S.W.2d

Court ofof ArkansasAppeals
IDivision

24,delivered May 1995Opinion

Gibson, P.A., Gibson,Gibson & by: Bynum for appellant.

Gen.,Bryant, Att’yWinston Gilby: Dudley, Att’yAsst.
Gen., for appellee.

Robbins, 1986,B. InJohn December ofJudge. appellant
Allen to five andGregory Rodgers guilty counts ofpled burglary

ten counts of theft of He forwas onproperty. placed probation
a of five certain Inperiod years subject Februaryto conditions.

1989,of a to revoke filed whichpetition appellant’s probation was
that the failed toalleged appellant to his offi-report probation
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cer, had fled the State without failed to restitu-permission, pay
1991,tion and failed to his Inpay probation Februaryfees. of

the to revokepetition was nolle because theprossed appellant
could not be located.

9, 1993,Appellant was arrested on November in New York
after aapparently being stopped for traffic violation. He was held
in incustody New York due to the warrant fromoutstanding

2,Arkansas. did not waiveAppellant extradition until December
1993, at which time he was returned to Arkansas and the pre-
sent revocation wasproceeding initiated.

31, 1994,On January a revocation hearing was held at which
the argued that theappellant to revoke should be dis-petition
missed because the not held withinappellant’s hearing sixtywas
days 5-4-310(b)(2)of his arrest to Ark. Code Ann.pursuant §

1993). court, State, 200,(Repl. The trial Whiteciting v. 310 Ark.
(1992),833 S.W.2d 111 held that the was “unavail-appellant

2,able” for trial until he waived extradition on December 1993.
The trial court held that the from onperiod arrestappellant’s

9, 2, 1993,November until December would not be counted in
computing the sixty-day was foundperiod. Appellant eventually
to have violated the conditions of his and was sen-probation
tenced to five inyears the Arkansas of Correction.Department

Appellant contends on that the trial erred inappeal court
tofailing dismiss the to revoke thepetition sixty-daybecause

requirement 5-4-310(b)(2)imposed by Ark. Code Ann. (Repl.§
1993) was violated. to White v.Appellant attempts distinguish
State, id., thatcontending because White involved a defendant
who was held on abeing other than for revoca-separate charge,
tion thepurposes, same rationale would not apply.

5-4-310(b)(2)Arkansas Code Annotated (Repl.§
1993), states:

(2) The revocation shall be conducted thehearing by
court that of on the defen-suspended imposition sentence
dant or him on withinplaced á reasonableprobation period

time, (60)of not to exceed thesixty after defendant’sdays,
arrest.

court, court,This as well as the trialhas stated.thatsupreme
courts look to themay of Ark. R. Crim. P. 28.3provisions per-
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totaining speedy trials for inguidance excludablecomputing
ofperiods time from the limitationsixty-day for revo-required

State, 441,cation Lark v.hearings. 276 Ark. 637 S.W.2d 529
(1982); State, 34,Cheshire v. 16 Ark. 696 S.W.2d 322App.
(1985). Rule 28.3 inprovides part:

The following shall beperiods excluded in comput-
ing the time for trial:

(e) The ofperiod delay from theresulting absence or
of theunavailability defendant. A defendant shall be con-

sidered absent whenever his whereabouts are Aunknown.
defendant shall also be considered unavailable whenever his

arewhereabouts known but his for the trial can-presence
not be obtained or he beingresists returned to the forstate
trial.

State,While the is correctappellant that in White v.
supra, the defendant was being held on a separate charge, the
relevant part of that decision for of thepurposes present case
was the calculation of time which excludedwas under Rule 28.3.

White,In the supreme court held that the appellant was “unavail­
able” for trial until “the appellant signed the waiver of extradi­
tion.”

The trial court was correct in finding that the appel­
lant was unavailable for trial while he was in the custody of the
New York Theauthorities. record indicates that the appellant was
returned to Arkansas theupon signing waiver of extradition on

2,December The1993. record fails to show that inany delay
signing the waiver was the result of actions orany neglect on
the State,of thepart State of Arkansas. See Cheshire v. supra.
Appellant’s hearing was held within sixty days of his thesigning
waiver of extradition and the trial court correctly denied his
motion to dismiss.

Affirmed.

Jennings, C.J., Rogers, J.,and agree.
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CENTER,GEORGE W. JACKSON MENTAL HEALTH et al
v. Elaine LAMBIE

CA 94-620 898 S.W.2d 479

Court of of ArkansasAppeals
Division II

24,deliveredOpinion May 1995
28,[Rehearingdenied June 1995.]
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Smith,Richard S. for Publicappellant ClaimsEmployee
Division.

Bristow,Bill W. for appellee.

Mayfield,Melvin Judge. In this worker’s compensation
husband,case the anappellee’s of commit-employee appellant,

11,ted suicide on 1992. TheJanuary administrative law heldjudge
that the death was not Ark.compensable because of Code Ann.

(a)(2) (1987),11-9-401 which§ provides:

However, there shall be no liability for compensation
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from wasinjuryor deathinjuryunder where thethis chapter
the injuredintoxication ofoccasionedsubstantially by

employeeof the injuredor willful intentionbyemployee
himself or another.the or death ofinjuryto aboutbring

held that “work-andjudgeThe Commission reversed the law
decedent to commit suicide.” Appellant,related stress caused the

Division, (1) Commis-that thearguesClaimsPublic Employee
of,out andin that the decedent’s suicide arosefindingsion erred

of, (2) erredin and the Commissionthe course his employment
Ann.Ark. Codebyin that the claim is not barredholding §11-

9-401(a)(2) (1987).

Com­When a decision of the Workers’reviewing
Commission, and all reasonablewe view the evidencepensation

to theinferences deducible therefrom in the most favorablelight
the that if it isfindings sup­of Commission and affirm decision

Peabody Testingevidence. Clark v. Ser­ported by substantial
vice, 489, (1979).Ark The and cred­weight265 579 S.W.2d 360

of theibility exclusivelyof the evidence is within the province
Lumber, 260,MulberryCommission. Morrow v. 5 Ark. 635App.

(1982).S.W.2d 283 The whether we havemightissue is not
reached the evidence would havea different result or whether

if could reacha reasonable mindssupported contrary finding;
conclusion, Bear­the Commission’s we must affirm its decision.

Bond, 65,den Lumber v. 7 Ark. 644 S.W.2d 321Company App.
(1983).

44,Lambie,There Michael hadagewas evidence that G.
between a Mas-degree,obtained what was called a Specialist

inUniversity,and a from Arkansas Statedegree,ter’s Doctorate
at the Arkansas Servicesrehabilitation He had workedcounseling.

He thenCenter until that closed.rehabilitating facilityalcoholics
Health Cen-went to work W. Jackson MentalGeorgefor appellant,

ter, wifein Jonesboro. Lambie described his and co-work-bywas
well as a self-taughters as and a ascompulsive perfectionist,

interest andHis discovered hiscomputer programmer. supervisor
to “Director ofwith and he wasexpertise computers promoted

Monitoring and Evaluation.”

insystem JulyThe Center a new 1991computerpurchased
the tomodifyingand Lambie was the task of software suitgiven

the The was to be useddesigned byCenter’s softwarepurposes.
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and out-Center was an inpatientan and thehospital,inpatient
that the nearertestimonyThere wasfacility.patient psychiatric

on-line, the more frus-gothe new tosystemthe time came for
hethat sim-with it. He told several peopletrated Lambie became

toof being adapteddid not think the software was capableply
witnesses,of varioustestimonythethe center’s demands. From

ratherall fault for this himselfuponit that Lambie tookappears
com-it where it on the softwarebelonged computerthan placing

thatit and the State purchasersthat had assuredpany developed
the Center’s requirements.it could be toadapted

counselor,Lambie, thatteacher and testifiedMrs. a school
World over the Christ-Disneyhad taken a vacation tofamilythe

to workgoneand Mr. Lambie had backholidays,mas and she
2, workednext entire week Lambieon 1992. She said theJanuary

Heand the softwareday night trying get computer operating.to
with his computerhad a at home that wascomputer compatible

two or three a.m. work-at and untilfrequently stayed upwork
in the and startvery early morningon it or woulding get up

Then,the matter how late he had beenon noworking computer.
before, at a.m. Thurs-he left the office 7:30 Onthe forup night

“the Littlelate at the office becausestayedLambieday night
were there.Rock stillpeople”

and of that week Mr. Lambie was sched-Friday SaturdayOn
heFriday morning got upuled to be in in Little Rock.meetings

(Mrs. heLambie was not surereallyat three or a.m.three-thirty
bed) in before Mrs. Lam-eight.ever went to and was Little Rock

weekend with herand her went to thedaughter spend parentsbie
nightnear Mr. called his wife onRidge. FridayWalnut Lambie

name off alland told her to have her mother Mrs. Lambie’sget
he sued. Mr. Lam-might gether mother’s bank accounts because

administrator,bie called the Center’s Bonniehis supervisor,
White, her he did not think thisjusttwice that and toldFriday

theever work for Center.wouldcomputer program

in Little Rock at 2:56Mr. Lambie checked out of the hotel
11, he madeAs he drove homeSaturday, Januarya.m. on 1992.

wife, and It wasfamilya for friends.recording daughter,histape
home,he arrived he the carparkeda note. Whenclearly suicide

thein the and a note on sidecross-ways driveway, taped passenger
“Elaine, I in the back Don’tyard. youwindow which amstated:
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both,” “Mike.” Thesignedcome I Love youor Elizabeth around.
aand noterecordingwhether thecontradictory tapeevidence is
athe gunin the on bar besidePlay”and was houseto “Rewind

was dis-bodythe Lambie’sor the of car.case on windshield
Lambie had a fatal gun-a.m. a meter reader.bycovered at 9:40

the body.revolver was nearthe head. A .38 calibershot wound to

employeethat was an idealBonnie White testified Lambie
awith skills andHe was aany perfectionist,for administrator.

not found in Sheroutinely people.commitment to work that is
onjobdone an excellentwhen she Lambie hadthoughtsaid

heLambie. She said wouldenoughit wasn’t forsomething good
to her that was out-eventuallyit and workkeep perfecting bring

thethat time neared for com-Ms. White testified as thestanding.
live,” more and more signsto Lambie exhibitedsystem “goputer

an event happened approximatelyof stress. She described that
he he hadthought improp-six to Lambie’s death whenpriorweeks

Medic-over-chargedcertified some anderly paraprofessionals
andagitated kept sayingaid. White said he was extremelyMs.
that,him even if anit was tried assure“terrible” when she to

made, and not that seri-error had been it could be corrected it was
when he found out thatextremelyous. She he was relievedsaid

had made anhe not error.

death, when she gotOn his Ms. White saidFridaythe before
her fromhad calledalreadyto work before Lambiejust eight,
and wasHe at minutes until eightLittle Rock. called fiveagain

he that thea thetalking whisper. expressed opinionin She said
heand she detected thatwould not work for the Centersystem

said, reiterated to“I to blame.” Shewas himself. He amblaming
blame; blame,if was to it was thehim he was not anyonethat to

needs.the would fit theirwho assured themcorporation program
Rock andMills in LittleJoyMs. White said she then contacted

him he not to blameher to talk to Lambie and wasasked assure
toWhite she talkedfor the with the software. Ms. saidproblems

he blamingLambie about that afternoon and was stilloneagain
in the ThatMills to talk to him later afternoon.himself. Ms. was

from She said shewas the last time Ms. White heard Lambie.
life; hein wasanywas unaware of other stressors Lambie’s

life.who in hisknown his one hadpeers everything goodasby
into there was no doubtlisteningMs. White after the tapesaid

life, “The of his work.”her Lambie took his stresswhymind
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Christian, the ManagementDale Director of Financial at
Center,W. Jackson Mental Health he workedGeorge testified that

with Lambie for five and withclosely years workingwas the
same in andcomputer program terms of the financial out-input

as,system.of the He described Lambie “one of the most seri-put
Ious minded that ever Hepeople met. was dedicated andvery
ofhard worker and one the that Iintelligentmost everpeople[a]

met.” He also said of Lambie:

He theverywas frustrated fact that the SMSby sys-
tem is for andesigned generalacute care hospital setting,
and we were ithaving to to fit anmodify inpatient psy-
chiatric and ansetting psychi-atric setting andoutpatient

were extremelythose modifications difficult.

Christian testified that he was scheduled to be in Little Rock for
the weekend and arrivedmeeting sometime around five on Fri-

afternoon. When heday got to the meeting Saturday morning
gavesomeone him a thatlist Lambie had for himprepared that

detailed the with theproblems system. saidcomputer Christian
readable, understandable,the list was rational and identified con-

crete in theproblems system that had to be out.worked

Mills,Joyce Assistant of the ofDirector Division Mental
Health, testified that she was in of all administrative ser-charge
vices, finance,including systems,computer accounting, budget

Brown,and Gene diepersonnel. director for the whole divi-project
sion thefor SMS computer system implementation, worked

for her. Shedirectly said she knew Mr. hadLambie and worked
death,a withgood bit him but until the before sheday his had

never aware hebeen that anywas under unusualparticularly
she,of stress ofdegree because the On that Brownproject. day

and otherseveral people, a of theincluding representative com-
puter company designedthat system,the withSMS met Lambie
and thediscussed concerns he had about the She saidsystem.
Lambie’s concerns were and she hadpractical thought they come

with workable solutionsup to them. Ms. sheMills said saw no
indication that Lambie was not in a rational of mindframe and

over;thethought meetingwhen hewas seemed feel betterto
about the She wasproject. when she ofsurprised heard Lambie’s
suicide.

The itCommission stated that had previously “adopted
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if there is an unbro-will be awardedtest compensationthe that
injurycompensable physicalcausation between theken chain of

said,words,” “thethe Commissionthe “In otherand suicide.”
an inter-of suicide was independentwhether the actisquestion

the initialbetweenthe chain of causationvening breakingcause
linewas in the directdeath whether the suicideand the orinjury

ofthe “chain cau-Many jurisdictions adoptedhaveof causation.”
which, Larson,test, The Lawto 1A Arthuraccordingsation” of

(1990), that the inter-holdsCompensationWorkmen’s §36.30
knowledgenot on thatemployee’scause issue turns thevening

himself, rather on the existence of an unbrokenhe is butkilling
the the suicide.injurychain of causation from to

In was injury.the instant case there no physical compensable
Nevertheless, benefits, holding thatthe Commission allowed

not,ifsubstantially contributory,the was “ajobbecause stress
fact, sole, suicide,”in of decedent’s and there wouldthe cause

stress, was “nonot have been a suicide without the therejob
cause the chain of causationintervening breakingindependent

of hisbythe stress the decedent as a resultbetween experienced
and his suicide.”employment

Division, arguesPublic Claims thatEmployeesAppellant,
findingthe erred in that the decedent’s suicide aroseCommission

of, of,and in the course his employment. Appellant empha-out
a iscompensable injury employeesizes that to stress theprove

that he was to of a differentrequired subjectedto show stress
other, and thatsimilarly-situated employees,than suchquality

tolikelyhave been have a stress illnessproducedstress would
Laboratories, Inc.,in See Owens v. National Healthanyone.

92, (1983). Lam-jobArk. 648 S.W.2d 829 It contends the8 App.
was similar to that done other adminis-doing being bybie was

within the Arkansas Division of Mental Healthpersonneltrative
and, Lambie’s reaction to stress wasalthough jobServices his

excessive,” it had more to with his person-much do“obviously
job.than hisality

The it no differencearguesalso that makesappellant
suicide; not havecaused the the decedent didjobthat stress since

a his widow cannot recovercompensable injury,prior physical
Larson,for his suicide. 1A Arthur The Law Work­benefits of

(1990)36.40Compensationmen’s states:§
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itAlthough is sometimes said that the suicide must
stem from a “compensable physical injury,” this statement

undulyis restrictive. The correct statement is that the sui-
cide must be the injuryresult of some arising out of and

words,in the course of Inemployment. other at the very
outset there must be found an whichinjury itself arose out
of and in the course of and thenemployment, the suicide
must be traced directly to it. If there is no such employ-
ment connected injury in thesetting motion causal sequence

suicide,to theleading or when there are far stronger non-
suicide,employment influences accounting for the the sui-

cide is a defense.complete

At this there arewriting, relatively few such exam-
of suicideples by no definitepreceded physical injury. But

the rapid of thedevelopment field of compensation for ner-
vous and mental suggestsdisorders that as cases arise of
suicide following mentalupon or nervous injury, willawards
not be merelyrefused for lack of evidence of a compens-
able physical injury at some point.

The record is withreplete evidence that Lambie took his own
life because of job-related stress and there is in thenothing record
indicating otherany reasonpossible for his suicide. The testi-

death,mony revealed that just before his this superior employee
was reduced to a state of Thehopelessness. Commission found
that the cause of Lambie’s suicide was stress outarising of and
in the course of his andemployment, we cannot say its decision
is not based on substantial evidence.

alsoAppellant argues that the Commission erred in hold-
thating this claim is not barred by Ark. Code Ann. 11-9-§

401(a)(2). Appellant acknowledges (a)(1)that section of this
statute provides for the general obligation to pay compensation

However,for work-related injury or death. toaccording appel-
lant, section, (a)(2),the next “creates a clear inexception certain
cases which would beotherwise i.e.compensable; the legisla-
ture intendedobviously to deny forcompensability intentionally
self-inflicted deaths of,or eveninjuries, where they arose out

course,and in the of employment.”
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in a rationalactingLambie wasthatmaintainsAppellant
He had attended meet-life:manner the hours of hisduring last

and possiblewheresystem problemsabout theings computer
discussed; ofdetailed and accurate listwere he left asolutions

he checkedcolleague;corrected for awhich needed to beproblems
Jonesboro; heto tookin Little Rock and returnedout of his hotel

and he leftbody;hisdiscoveringcare to fromfamilyhisprotect
the in hisreturning possession.about State propertyinstructions

took tosteps protectIt that since Lambieis appellant’s position
effects of hisfrom the detrimentalhis and thefamily employer

suicide, and intention toknowledgeLambie had the required
ll-9-401(a)(2).Ark. Ann.come within the exclusion of Code §

this to beargument unper­The Commission found
Larson,suasive, 1A Arthur The LawQuotingand do we. fromso

36.30 it stated:Compensation,Workmen’s §of

not on the employee’scause issue turnsintervening[ T]he
himself, rather on the exis­killingthat he is butknowledge

the toinjurytence of an unbroken chain of causation from
thethe . . . the first cause secondproducessuicide. [I]f

cause, interveningthe cause is not an independentsecond
whether the actor the con­appreciatedcause. The question

the funda­act be decisive onof his should notsequences
act the natural and fore­mental whether that wasquestion

the injury.seeable result of first

that it was clear that if it had notThe Commission held because
to an unwork-trying adaptbeen for the stress on Lambie ofplaced

to requirements,able software hisprogram employer’scomputer
suicide, inter-there have been no there was no independentwould

thethe chain of causation between stressbreakingcausevening
and his sui-employmentLambie as a result of hisexperienced

evidence.bycide. We think is substantialsupportedthis decision

Affirmed.

Jennings, C.J., Rogers, J., agree.and
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Douglas LAXTON v. STATE of Arkansas

CA CR 94-1014 S.W.2d899 479

ofCourt of ArkansasAppeals
En Banc

31,delivered 1995Opinion May

Witt,Ernie appellant.for

Gen.,Winston Bryant, Att’y by: Berger,Veda Asst. Att’y
Gen., for appellee.

Cooper,James R. TheJudge. was convicted ofappellant
DWI and related offenses in Ashdown Court aMunicipal by judg-

10,ment entered on the sheet on Marchmunicipal court’s docket
1993. The filed a document titled “Notice of Affidavitappellant

5,of inAppeal” the Circuit Court of River onCountyLittle April
However,1993. the did recordappellant not file the of the munic-

28, 1993,courtipal with theproceedings circuit court until April
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municipal judg-30 the of the courtentrymore than afterdays
courtnovo circuitThe tried de inappellant subsequentlyment. was

appeal.DWI. From that decision comes thisand found ofguilty

to the appellant’s appeal,The has moved dismissappellee
the courtthat failure to file municipalthearguing appellant’s

RuleCourtbywithin Inferior30-day period prescribedrecord the
that, consequently,the of andjurisdiction9 circuit courtdeprived
We agree.no an to this Court.there is basis for appeal

9, fromRule which governs appealsInferior Court
court, bethat suchcircuitmunicipal requires appealscourt to

the infe­by filingwithin 30 the of thedays entry judgmentfiled of
Thiscourt.court with the clerk of the circuitproceedingsrior

well as appeals.to criminal as civilappliesprocedure appeals
476,State, (1992).v. Ark. S.W.2d 469310 837Alfred

to the munic­that he failed fileThe concedesappellant
Rulebythecourt withinipal 30-day period prescribedtranscript

9, the Rule’swithargues substantially compliedbut that he
in theAffidavit ofby his “Notice ofrequirement filing Appeal”

hasCourtagree. Supremecircuit court. We do not The Arkansas
State, Ark.v. 316argumentthis in Ottensspecifically rejected

1, (1994), is notS.W.2d that a notice ofholding appeal871 329
andin to courtan from court circuitrequired appeal municipal

munic­daysof within 30 thefiling appealthat such a notice of
court not suffice to anperfect appeal.conviction doesipal

munic­to file thetimelyBecause the failedappellant
court, judgmentcourt record in circuit the courtmunicipalipal

ofjurisdictionfinal circuit never gainedbecame and the court
the circuitthe is frompresentthe Insomuch asappeal. appeal

Smithto review. Seecourt there is before usproceedings, nothing
State, 32, (1994).v. 316 Ark. 870 S.W.2d 716

Appeal dismissed.

Jennings, C.J., Mayfield, J.,and dissent.

Mayfield, aMelvin This involvesJudge, dissenting. case
which, merits,the foundcircuit court after a trial onjudgment

of court hasToday,of DWI. the thisappellant guilty majority
fromthe to thegranted appealState’s motion dismiss appellant’s

Ithe circuit court judgment. dissent.
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The Inferior Rule whichdiscusses Court 9majority opinion
court to circuit court. The rulegoverns fromappeals municipal

that taken within 30 of thedays entrysuch berequires appeals
the thatbyof court court’smunicipal judgment filing proceed-

with the clerk the circuit court. Theings majority opinionof con-
that in filetimelycludes because the this case failed toappellant

court,the record in circuit thecourt courtmunicipal municipal
final, circuit neverjudgment gained juris-became and the court

Therefore,diction of the the holds because theappeal. majority
the circuit court therepresent is from is noth-appeal proceedings,

ing before us to review.

I that and therecognize both this court Arkansas Supreme
Court have held thetimely filingthat the of courtmunicipal
record jurisdiction.is essential to the circuit court’s appellate
However, for the most those cases do not involve thepart, really
jurisdiction of the Arkansas Court or Court ofSupreme Appeals.
One of our recent cases dealt with the of ourquestionhas appel-
late injurisdiction this situation.

102,In City Flippin,Jones v. 47 Ark. 886 S.W.2dApp.of
(1994),875 the also failed to file the record of theappellant pro-

inceeding court in the circuit court within 30 ofmunicipal days
conviction,the court’s of and themunicipal judgment appellee

filed ina motion the circuit court that theasking be dis-appeal
missed. We that the cases hold that therecognized 30-day period
for the record is and that thefiling jurisdictional mayissue be

However,raised for the first time on the circuitbecauseappeal.
it,court entered a on the evidencejudgment based topresented

we held we could not the that the judg-dismiss butsimply appeal
ment of the circuit court had to be andreversed set aside.

Adams, 197, (1959),In Davis v. 231 Ark. 328 S.W.2d 851
the Arkansas Court said:Supreme

Save where the court is completely jurisdic-without
matter,tion of the a willsubject estoppedbe toparty ques-

* * *it,tion the court’s if he invokes orjurisdiction accepts
benefits from the court’s exercise ofresulting jurisdiction.

202,231 Ark. at 328 in the original).S.W.2d 854 (emphasis

Liles, 159, (1986),And in v. Ark.Liles 289 711 S.W.2d 447
our courtsupreme said:
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that we haveViewed these cases demonstratetogether,
court has nochancerycome to the that unless theposition

claim in we willtenable nexus whatever to the question
the whether the claim have beenconsider matter of should

heard there to be of rather than one of sub-proprietyone
matter We will not the issue our-ject raisejurisdiction.

selves, a raise it here unlessand we will not topermit party
init was raised the trial court.

175-76,Ark. In Re Adoption289 at 711 S.W.2d at 456. See also
116, (1992).of D.J.M., Ark. S.W.2d 53539 839App.

Since it without that a circuit court in Arkansasis question
has matter hear and determine cases involv-subject jurisdiction to

statutes,ing violations of criminal it cannot be said that the cir-
cuit jurisdiction totally lacking.court’s in the instant case was

Therefore, in Ia situation like the instant case would not
dismiss the from circuit court unless the issue was raisedappeal
in that court. This is in with the rule that we dokeeping general

Moreover,not consider issues that are not raised below. to allow
the State to to trial in circuit court ango raisingwithout issue
there about the validity of the court but allowmunicipal appeal
the State to raise that issue on to our court orappeal supreme
court of will let theappeals, gambleState on the result of the

event,circuit Incourt trial. failure to raise the issue in cir-any
cuit court will promote judicial inefficiency.

I would not dismiss this but would decide it theappeal, on
merits.

Jennings, C.J., injoins this dissent.
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