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Wineland,Meredith for appellant.

R. Ted forVandagriff, appellee.

Bird,Sam This case involves anJudge. amended decree of
divorce that toundertakes make division of retirementappellant’s
account that was not divided in the divorceoriginal decree. The
record reveals that W. andDanny Rebecca A.Tyer Tyer (Poole)
were divorced 14, 1994,decree rendered onby July afollowing
trial. Before the trial there had been someobviously discussions
between the counsel in an effortparties’ to reach a settlement.

theAmong covered in thesubjects discussions thewas division of
However,retirement account.appellant’s the discussions did not

settlement,lead to a and the case to trial.proceeded

direct examinationDuring trial,of at the he statedappellant
that he had been employed by forPitney-Bowes nineteen-and-
one-half and that he had ayears retirement there. He statedplan
that he understood that the of his retirement earnedpart dur-plan

his toing court,marriage was divisible theappellee by and he
his 30,toacknowledged onmarriage Octoberappellee 1981. A

letter from was introduced thatPitney-Bowes described appellant’s
retirement vested;asplan 100% thatbeing benefits wouldmonthly
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notweredistributionsthatat age sixty-five;become payable
that theand planofattainment age sixty-five;toallowed prior

No furtherfeatures.distributionorno loan lump-sumcontained
retirementat the trial appellant’swas regardingevidence presented

plan.

courtthe orallythe testimony,the conclusion ofAt
tothe divorceit (a)which grantedannounced its findings by

bills chargedthe division except(b) propertyapprovedappellant,
cards, monthly alimony$200and (c)third credit grantedto party

months, terminating uponfor not eighteento exceedingappellee
retire-made ofNo mention was appellant’sremarriage.appellee’s

theLikewise, decreethe written divorce signed byaccount.ment
con-the attorneysas to form bychancellor and parties’approved

the retirementno mention or reference to plan.tained appellant’s
fact, about theall in the divorce decreethe mention atIn only

shall havethat “eachof was the statement partydivision property
theirin their asthat which is sepa-currently possessionproperty

the indebtednessand shall be forrate responsibleproperty
decree closes withthe . . .” The divorceincurred with property.

statement, all furtherforthe “this Court maintains jurisdiction
orders as be necessary.”may

28, 1995, months aftermore than thirteenOn September
divorce, that thefiled her motion isof the decree ofentry appellee
in which she that Pitney-of this alleged appellant’ssubject appeal

an item marital that shouldBowes retirement was ofplan property
her divorce from allegedhave been divided in appellant. Appellee

in athat had admitted his counselin her motion throughappellant
entitled to one-half of theletter before trial that wasappellee

had resultedretirement that discoveryPitney-Bowes plan; pretrial
terms of thethe forth thein a letter from manager settingplan

the andfact that it was vested and datestheincludingplan,
distributions; dur-that the hadamount of acknowledgedappellant

the retirement wasthat he understood that planhis testimonying
divisible; the division.and that the Court had approved property

athat the retirement isThe motion also plan “qualifiedalleged
of the 1986 Internalwithin the of section 401meaningplan”

1992),Ann. 9-18-101(3)Code and Ark. Code (Repl.Revenue §
to enter orders dividing qualifiedthat the court has jurisdiction
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9-18-102,to Ark. Code Ann. andplans that the courtpursuant §
retained in the divorce decree forjurisdiction the of all fur-entry
ther orders as be motion for anmay necessary. Appellee’s prays
order to “make coordination for thecompelling appellant drafting

Order,”Qualified Domestic Relations and for other relief not
to thispertinent appeal.

with a motion to dismiss inAppellant which heresponded
60,that to Ark. R. Civ. P.alleged the court lackedpursuant juris-

diction to amend the divorce decree because a final order had
been entered more than twelve months earlier in which the court
made no division of the retirement plan.

a which consisted ofFollowing hearing, coun-arguments by
sel, the court rendered a letter in itwhich is stated thatopinion
the court had 14,reviewed the from the divorce trial ontape July
1994, and concluded that the omission from the divorce decree of

theprovisions retirementdividing appellant’s was clericalplan
error and that the decree should be amended to reflect that the

of retirementportion benefitsappellant’s the mar-acquired during
should be divided one-halfriage to each An amendedparty.

decree of divorce a thecontaining provision retirementdividing
3,was entered on Novemberplan 1995.

We with the conclusiondisagree of the chancellor that the
omission of a the retirementprovision dividing from the 1994plan
decree was “clerical error” within the of Rule andmeaning 60(a),
we hold that the chancellor lacked to amend the divorceauthority
decree to include a to divide theprovision retirement moreplan
than afterninety of thedays divorce decree.entry original

Rule 60 of the Arkansas Rules of Civil Procedure sets forth
the circumstances under which the trial courts can correct judg-
ments and orders. deals with(a) theParagraph of theauthority
court to correct clerical andmistakes that beprovides they “may
corrected the court atby time on its motion or on theany motion

notice,of after suchany if as theparty court orders . . . .”any,

First, we do not believe that a divorce decreeamending
to add a new for the division of arequirement retirement notplan
mentioned in the chancellor’s oral or writtenoriginal findings
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characterized correction of a clerical error. Indecree can be as the
Luckes, 770, theLuckes v. 262 Ark. 561 S.W.2d 300 (1978),

held that clerical error had occurred when a clerkcourtsupreme
inmade a mistake a column of numbers on anadding addingup

chancellor,machine the total toand incorrect the whogave
total as order.the correct and included it in his Anaccepted

amended order the incorrect total was allowed. Cor-changing
a clerk’s error in isaddition different fromrecting significantly
an tonew a decree.adding entirely provision

under R. P.Ark. Civ. action to cor­Secondly, 60(b),
rect an or mistake inerror a chancellor’s order decree must beor
taken within of Inits with the clerk. v.ninety days filing Phillips

365,305 Ark. 807 923Jacobs, S.W.2d the court(1991), supreme
held that the limit referred to in for theninety-day 60(b)Rule

of of is aprevention also reference to thosemiscarriage justice
clerical anderrors mistakes indescribed Rule We earlier60(a).
held, 1,in v. 26 Ark.Jones, 759 S.W.2d (1988),42 thatApp.Jones
a chancellor lacks afterjurisdiction from the of aninety days filing
divorce todecree distribute that was not mentioned inproperty
the decree unless existedoriginal under forgrounds 60(c)Rule

Therefore,a aftermodifying judgment theninety days. in present
case, even if the chancellor’s failure to include in the original
decree a provision retirement wasdividing clericalappellant’s plan
error, he lost jurisdiction to correct it after the oflapse ninety days

the of the decreefollowing fifing with the clerk.original The
thein decreeprovision original that to reserveappears jurisdiction
“for all further asindefinitely orders be wasmay inef­necessary,”

fectual as itinsofar would theoverride Ruleof 60.provisions

Cox, 93,cites Cox v. 17 Ark.Appellee 704 S.W.2d 171App.
in of(1986), the chancellor’s tosupport reserveauthority jurisdic-

tion over division in aissues divorceproperty action for more than
the Cox,after of a decree. Inninety days fifing the chancellor had

entered a divorce decree detailed to theas divi-making findings
debts,sion of marital and but notproperty including any finding

as to the income-tax of the The decreeliability parties. concluded
with a whichby the court retainedprovision “forjurisdiction the

andof other further asentry orders be herein. . . .”may necessary
More than later theninety days chancellor modified the decree to
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a tax return or toMrs. Cox to either 1983joint paysignrequire
refusalthat would from herthe additional tax resultliabilityhalf of

modification, wasthat Rule 60it. We thatto upheld findingsign
However, there was exten-in that in Coxnot situation.applicable

the findingin record to the chancellor’ssive testimony support
filehad her that she wouldthat Mrs. Cox agreed during testimony

Thetax and taxa income return for 1983 pay any liability.joint
hethe divorce decreechancellor found that in drafting original

that believeMrs. Cox’s and it led him torelied testimonyupon
would the tax returns.that she sign
' however,case, the contains aIn the record onlypresent

that hebrief reference to retirement to the effectappellant’s plan
it was to the that it accruedthat marital extentagreed property

it was no testi­the and that divisible. There wasduring marriage,
divisionthat to formula formony appellant agreed any particular

details. much ofor other There was no as to howany testimony
the northe retirement benefits accrued during marriageparties’

about to be inthe formulatestimonyany appropriate applied
awardedhow much of the benefits should bedetermining pension

There record the trial thatto was no made atappellee. simply
the in the decree to include awould chancellorjustify amending

the retirement on the of adividing plan strength provi­provision
in the “all furthersion decree the to enteroriginal rightreserving

as be If such a is to beorders reservationmay necessary.” given
atthe “further orders” must least relate to and bevalidity,any

some in the record. here isevidence The evidencebysupported
not sufficient to the chancellor’s action.simply support

The other to withoutare found bepoints byargued appellee
Therefore, wemerit. reverse and dismiss.

Griffen,andJennings JJ., agree.
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Howard,Thaxton, Thaxton,Hout & Marvin D. forby:
appellant.

Warner,VickieA. for appellee.

Layton Roaf,Andree This is the secondJudge. appeal
Bain in this case. We dismissed Bain’sby Tommy firstpaternity

8, 1994,in an issued Decemberappeal unpublished opinion
under Ark. R. Civ. P. because the of54(b), judgment paternity

final,did not for child and was thus not aprovide support appeala-
ble order. The trial court entered an fororder and backregular

6, 1996,on and Bain thesupport February again adjudica-appeals
tion of He asserts that the chancellor erred inpaternity. admitting

him;into evidence of two blood tests on thatreports performed
the testimonial evidence does not a ofsupport finding paternity
without the admitted blood-test that theerroneously reports;
decision should be reversed because the chancellor evidenced a
lack of and that the should be ordered toimpartiality; appellee

all sums to the order of if therepay paid pursuant support pater-
is reversed. We hold that thenity judgment chancellor properly

admitted the first of the two blood-test and affirm.reports
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Tina claims that Bain is the father of her child bornLawrence
18,on 1991. A action was filed BainFebruary againstpaternity

12,the Child Enforcement on(“CSE”),by Supportappellee, June
An order for blood draw Genetic Inc.1991. designating Design,

as the to the(“Genetic performDesign”), court-appointed expert
10, Theblood test was entered on 1991. test was insteadJuly

Biomedical Labs Roche sub-(“Roche”).Rochebyperformed
20, 1991,mitted a dated afinding 99.98%report September

that Bain was the father of Lawrence’s child.probability

result,After the test Bain filed an answerreceiving denying
and that thewasalleging Priddypaternity cross-complained, James

father of Lawrence’s child. Bain asked that a testblood also be
on submitted to the bloodperformed Priddy. Priddy voluntarily

test, Roche;which was also did notCSE obtain abyperformed
court order this test.authorizing

11, 1992,a on the merits held on Law-During hearing May
rence testified that she had sexual relations with Bain theduring

of and also testified to relations withperiod conception, James
a week before she learned she wasPriddy approximately pregnant.

Bain denied sexual contact with Lawrence. CSEhaving any
to introduce the blood-test on Bain andattempted reports Priddy.

The trial court admitted the on Bain theover ofobjectionreport
Bain’s counsel that the test was not the court-performed by

However,as statute.Arkansas theappointed expert required by
court sustained Bain’s to admission of the ofobjection report

test.Priddy’s

At the conclusion of the the trial courthearing, requested
briefs on the issue of whether additional of Bain couldtesting
be ordered. An additional test was on Bain Geneticperformed by

31, 1992,and its dated December found thatDesign therereport
awas that Bain was the father.99.97% A second hear-probability

5, 1993,heldwas on which Bain toing February during objected
the admission of the Genetic because it was notDesign report

certified as statute.Arkansas The trial courtproperly required by
overruled Bain’s and allowed the secondagain testobjection
to be introduced.report
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27, 1993, entered anOn the trial court order whichAugust
that the father of child based on thefound Bain was Lawrence’s

second blood-test and on the of the andtestimony partiesreport
for lackother witnesses. Bain’s of this order was dismissedappeal

of A was conducted whichfinality. hearing duringsubsequent
the amount of and back child was determined.regular support
Bain the trial court’s determination that he was theagain appeals
father of Lawrence’s child.

Bain’s first two on to the admissionarguments pertainappeal
of the of the two blood tests on Bainhim.reports performed
relies on the of Ark. Code Ann. 9-10-108 andlanguage (1987)§
on two cases decided this court and the Arkansasby Supreme

forCourt his that neither of these should haveargument reports
been admitted into evidence. Because these arearguments
related, we discuss them together.

At the time the two blood tests were and theperformed
held on the merits of thehearing 9-10-108paternity complaint, §

inprovided pertinent part:

(a)(1) action,motion of either in aUpon theparty paternity trial
father, mother,court shall order that the putative and child sub-

mit to blood tests or other scientific examinations or tests. . . .
(2) The testsshall be made aby duly qualified or to beexpert experts
appointed the court.by

A(3)(A) written of the test resultsreport theprepared by duly
test,qualified theexpert conducting or aby duly qualifiedexpert

underwhose or directionthe testsupervision and haveanalysis beenper-
formed, anby subscribedduly and sworn to himbycertified affidavit
or her before a notary public, be introduced inmay evidence in
paternity actions without calling the as a witnessexpert unless a
motion thechallenging test orprocedures results has been filed
within thirty (30) of the trialdays on the andcomplaint bond is

in anposted amount sufficient to cover the costs of the duly
qualified to andexpert appear testify. (Emphasis supplied.)

(Ark. Code Ann. 9-10-108 (a)(l)-(3) 1993) (now amended(Repl.
as Ark. Code Ann. 9-10-108 (a)(1), and(4), (5)(A)).

Bain asserts that the first blood test should have been
excluded because Roche was not named in the blood-test order as

court,the the asexpert appointed by 9-10-required by §
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Moore,Bain further relies on the in Ross v. 30108(a)(2). holdings
207, Clements,Ark. 785 S.W.2d 243 and v.(1990),App. Boyles

575,302 Ark. the792 S.W.2d for that311(1990), proposition
strict adherence to the statute is before a blood-testrequired report

be admitted in the absence of the who ormay expert performed
the test.supervised

With to the second blood test Geneticregard byperformed
Bain asserts that because the written does not com-Design, report

with the foundational set forth in 9-10-108ply prerequisites §
the in Ross and(a)(3)(A), also mandate itsholdings Boyles

exclusion.

In the case of the second test Geneticperformed by
Bain’s is well taken. SectionDesign, argument 9-10-108(a)(3)(A)
that a be certified therequires report by whoduly qualified expert

either conducted the test or or directed the test andsupervised
if the is to be introduced without theanalysis, report calling expert

as a witness. The submitted Genetic wasreport by Design signed
Cutter,Dr. Deborah who certified under oath that sheby only

had “read the and “that the facts andforegoing resultsreport”
therein are true and Icorrect as believe.” The certificationverily

Cutter, others,lists with seven as directors or associate direc­along
affidavit,tors of Genetic In a which set forth herDesign. separate

as an in Cutterqualifications expert genetic statedtesting, simply
that she was an associate director of Genetic Design.

We do not with CSE’s assertion that Bain wasagree
to 30 notice in order to to ofrequired give days’ admissionobject

the because such notice is thereport, where chain ofrequired only
test or results are contested.custody, See Parks v.procedures,'

Ewans, 91-B,316 Ark. 871 343S.W.2d Nor do we(1994). agree
with CSE that Cutter’s certification and affidavit constitute strict

with and that thecompliance 9-10-108(a)(3)(A), needexpert§
not attest that he or she either or directedpersonally performed

Moreover,the of the test. thisperformance issue was addressed in
Ross,our in which involved aholding defective testsupra, similarly

Ross,In a blood-test was admitted over thereport. report objec­
time,tion of the father. At the the statuteputative paternity-test

that the be certified the whorequired report by expert performed
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Ross, wasin like that of Geneticthe test. The Design,report
did indicate thatthe director and notby laboratorymerely signed

Thisthe test or whether he was ahe qualified expert.performed
foundation, aheld that the which wascourt statutory prerequisite

the had not been established and that theto admission of report,
thetrial court had thus abused its discretion in admitting report.

the statute has since been amended to alsoAlthough
allow for certification an under whose orby expert supervision
direction the test has been Cutter’s statements that sheperformed,
is a director of Genetic and that she had read theDesign report
likewise fall short of the foundational formeeting prerequisites

Moreover,under the amended theadmission statute. following
rationale for strict adherence inset forth Rossrequiring applies

in the instant case:equally

9-10-108,Prior to the Ark.of Code Ann. thisadoption
would have been considered inadmissiblereport and inhearsay,

order to be admissible and fall into one of the thetoexceptions
rule,hearsay certain foundational must have beenrequirements

met. . . .

The ofpurpose 9-10-108 is to relax these foundational
and make it less difficultrequirements to introduce test-paternity

However,ing results into evidence. to insure the ofreliability
this type of the foundational intesting, the statuteprerequisites

Clark, 237,must be met. SeeNewtonv. 266 Ark. 582 S.W.2d 955
(1979). In of the factlight that recently developed genetic testing
can, with a ofhigh degree the fathercertainty, identify of a child
and, thus, be viewed as conclusive the fact-finder inby paternity
suits, we do not think that strict adherence to the statutory pre-

is unreasonable.requisites

210-11,Id. at 785 S.W.2d at 245.

the court has theFinally, rationalesupreme adopted
and conclusion of Ross in a case a that wasinvolving report only

notarized,two directors andsigned by laboratory stating:

Moore,As in Ross v. there is in thesupra, nothing toreport
indicate the of theidentity who theperson performed test or
whether the who theperson test was aperformed duly qualified

theexpert. Although is Dr. Smithreport signed by and Mr.
Gutendorf and states their to bepositions DirectorLaboratory
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and Scientific Director there is in therespectively, nothing report
indicate that the test theyto these two men or that areperformed

qualified experts.

579,302 Ark. at at 314. We therefore hold792 S.W.2dBoyles,
the in thethat trial court abused its discretion secondadmitting

test Geneticperformed by Design.

Roche,As to the first test we reach aperformed by
different conclusion. does not theCSE merits ofAlthough argue

issue,this and states that the is themoot becausemerely question
trial didcourt not on the first in therely report making adjudica­
tion of we do not that the matter is moot.paternity, agree
Rather, if the trial court in fact admitted thiserroneously report,
the error would be harmless if the trial court relied solely upon

Moreover,the Genetic inby Design.report reviewing chancery
cases, we the evidenceconsider de novo on the record. v.Jones

7,43 Ark. 858 S.W.2d 130Jones, (1993). weApp. Accordingly,
test,can consider the of the Roche blood if admit­report properly

ted, in whether the chancellor’s ofdetermining finding paternity
evidence,is the of the andclearly we canagainst preponderance

affirm if the chancellor reached the conclusion for theright wrong
See, Co., 699,reason. Estate Gaston v. Ford Motor 320 Ark.e.g. of

898 S.W.2d 471 Southern Farm Bureau Cas. Ins. v.(1995); Co.
Pettie, 79, 89,54 Ark. 924 828S.W.2dApp. (1996).

In that the Roche wasarguing report erroneously
admitted, Bain relies on andRoss for theagain Boyles proposition
that the directive that the be thestatutory expert appointed by
court strict He does not the testrequires compliance. challenge

Roche,or the results of the test nor doesprocedures performed by
he that Roche is not an toargue expert qualified perform pater­

blood tests or that he would have to thenity objected appoint­
short,ment of Roche. In he does not that he was insuggest any

the substitution of Roche in theway first blood test.prejudiced by

After Bain to the admission of the Rocheobjected report,
CSE advised the trial court that it had used both Roche and
Genetic to blood tests and that bothDesign perform paternity

had been the court in cases. How-companies approved by prior
ever, that theirCSE stated office had switched to Roche exclu-
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order, ofbecauseafter the of Bain’s blood-testsively entry
chain of and affidavits.with Genetic custodyDesign’sproblems

of inthe erroneous Genetic DesignCSE characterized designation
that the use ofthe as an administrative error andorder argued

the statute. The trialRoche was substantial withcompliance
there had been orcourt found that substantial good-compliance

statute, Roche notfaith with the even wasthoughcompliance
order,in the and that Roche was anamed blood-testspecifically

and denied Bain’s motion to exclude therecognized company
report.

case,Under the circumstances of this we cannot say
the in The Rochethat trial court erred thisadmitting report.

a set forth hiswas certified director whoreport properly by expert
and directed theand attested that he hadqualifications supervised

test, the forth inand neither nor the rationale set Rossholdings
theand which to the foundational ofBoyles, pertain requirements

mandate the exclusion of thisreport, report.

Bain next that the trial court erred in thatargues finding
he was the infather of Lawrence’s child. He essence thatargues

thatLawrence’s uncorroborated she had sexual relationstestimony
with Bain and her thatadmission she had sexual relations with

before she do notwasPriddy shortly learning pregnant support
the of if the two were errone-blood-testfinding paternity reports

admitted and are thus excluded from evidence. Lawrence’sously
be summarized as follows. She stated that she hadtestimony may

sexual Bainrelations with five to ten times between andApril July
1990,of at her home and one time at his ofplace employment.

She stated that her doctor advised her that her date ofprobable
1990,was in of and that she had sexual rela-firstconception May

tions with the weekend before she learned she wasPriddyJames
18,on 1990. She testified that she wantedpregnant candidlyJune

a blood test because she believed Bain to be the father ofalthough
child,her there was a that could haveslight Priddypossibility

fathered the child.

Lawrence,Bain denied sexual relations withhaving any
but admitted that he visited her her home the relevantduringin

He and his wife testified that he wasperiod. completely impotent
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the months of 1990 due to medicationduring through JulyApril
he for blood Bain’s testifiedwas hightaking pressure. pharmacist
that his could have resolved with intermittent with-impotence

Moreover,drawal from the in a clientmedication. paternity ques-
tionnaire Lawrence for inCSE 1991 when herbycompleted April

old,child was two months she stated that Bain was unable to
achieve an erection the first five or six times inter-they attempted
course. the Roche blood-test found a 99.98%Finally, report

that Bain was the father of Lawrence’s child. Arkansasprobability
AnnotatedCode 9-10-108 as follows:(a)(4) provides§

If the resultsof the tests establishapaternity ninety-five per-
cent (95%) or more of inclusion that theprobability putative

child,father is the father thebiological of after tes-corroborating
of the mother in to thetimony accessregard during probable

of such shall constitute a facie case ofperiod conception, prima
establishmentof and the burden of shall shift topaternity, proof
the father to rebut suchputative proof.

Thus, the Roche blood-test with thereport along corroborating
of Lawrence constitute a facie casetestimony of establish-prima

ment of and Bain has not met the burden ofpaternity, rebutting
Moreover,this in a review of court weproof. chancery findings,

will not areverse of fact made the chancellor unless it isfinding by
L., 16,erroneous. Erwin L. D. v. 41 Ark.clearly Myla App.Jean

record,847 S.W.2d 45 Based(1993). on the evidence in the we
cannot that the trial court’s of wassay finding paternity clearly

the of the evidence.against preponderance

Bain next that the decision of the trialargues
court should be reversed because the chancellor evidenced a lack
of the Bain in essenceimpartiality during proceedings. complains
of certain remarks the trial court made in the first hearing, during
discussion of whether the court could order a second blood test of
Bain. Bain’s counsel asserted that CSE should be torequired go
forward with its case without benefit of the Roche blood test or
further The trial remarkscourt’s occurred this dis­testing. during
cussion and indicated a concern about the interest of the child
and the of the court to further blood if nec­ability require testing

to reach a decision. Bain also briefessary hisargues throughout
that second blood-test order is evidence of the chancellor’sthe
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or convincing argu­citation of authoritynoBain offerspartiality.
ofthatheld assignmentsThis court has longment on this point.

will notor authorityconvincing argumenterror byunsupported
136, 877Ark.v. 46 App.on Rogers. Rogers,be considered appeal.

Moreover, child isof thethe welfare para­936 (1994).S.W.2d
ofthefor major purposeeven in proceedings,mount paternity

that hefather soto thefiliation law is identify putativeArkansas’s
to his child.share of thehis responsibilityassume equitablemay

352, 908322 Ark.Child Enforcement,Davis v. SupportSee Officeof
649 (1995).S.W.2d

we do not reachofwe affirm the findingBecause paternity,
a refund of moniesthat he is entitled to paidBain’s final argument

wasnote that this actionthe of We alsoto order support.pursuant
old,months and hadchild was fourwhen the minorfiled CSEby

inhis seventh birthdayfinalized as the childnot been approached
that its crucial blood-testthe failure of CSE to ensuredue topart

statuteof the testingmeet the paternityrequirementsreports
them into evidence.before introducing

Affirmed.
Neal,Robbins, andC.J., J., agree.

DIRECTOR, Arkansasv. EmploymentG. COWANBarry
and Inc.Security Forsgren,Department

936 S.W.2d 766E 96-11

of of ArkansasCourt Appeals
Divisions I and III

5,delivered 1997FebruaryOpinion
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Pro Se.Appellant,

Pruitt,Allan for appellee.

Robbins,B. Chief Judge. G. CowanAppellant BarryJohn
the Board ofappeals Review’s denial of unemployment compen-

sation benefits in accordance with Ark. Code Ann. 11-10-513§
1996), that(Repl. left hisupon finding last workappellant volun-

and withouttarily causegood connected with the work. He
that theargues decision is not substantialsupported by evidence.

We affirm.

We do not conduct a de novo review on the of aappeal
decision of the Board of Review. The of fact of thefindings
Board of Review are conclusive if arethey supported substan­by
tial evidence. Ark. Code Ann. 11-10-529(c)(1) (Repl. 1996);§

Director,Perdix- v. 218,42Wang Ark. 856 S.W.2d 636App.
We(1993). review the evidence and all reasonable inferences

deducible therefrom in the mostlight favorable to the Board’s
Id. Even whenfindings. there is evidence which the Boardupon
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decision, the of judiciala different scopehave reachedmight
couldthe Boardof whetherto a determinationis limitedreview

before it. Id.evidencedecision thereach its uponreasonably

factthe ofof Review findingsThe Board adopted
Tribunal. Themade the Appealof lawand conclusions by Appeal

because ofhis problemsthat jobTribunal found appellant quit
worker, had hidden theStern. Stern appel­another Kennywith

lunch, that wasout of oper­lant’s took keys equipment appellant
The believed thatthe hat.and threw appellantating, appellant’s

to theto and superintendent,were about fight complainedthey
Holland, it out.the towho instructed fight Appel­appellantJoe

the tothe of quit­lant did not president company priorapproach
tohim and he had answeredbecause he had seen alwaysting rarely

theTribunal found thatHolland. The employerAppeal
themselvesto resolveits problems amongencouraged employees

would meetthe but that theor presidentthrough superintendent,
ofto discuss if he was Onewith approached.employees problems

exists anthe elements in whether cause fordetermining good
to terminate his within the ofemployment meaningemployee

is whether the tooklawunemployment compensation employee
fromto the mistreatmentprevent continuing.appropriate steps

Director, 32,Everett, 617See McEwenv. 6 Ark. 637 S.W.2dApp.
Director, 766,Daniels, Ark. 151Teelv. 270 606 S.W.2d(1982);

The Tribunal concluded that while the(Ark. 1980). AppealApp.
did his direct it beentalk to would haveappellant supervisor,

take his to the beforeto givingappropriate complaint president up
Therefore,his left his last work withoutjob. voluntarilyappellant

cause connected with the work within the of thegood meaning
record,of the there is evidencelaw. From our review substantial

Therefore,to these and decision. we affirm thesupport findings
that left his work andBoard’s decision lastappellant voluntarily

without cause connected with the work.good

Affirmed.

Pittman and Jennings, JJ., agree.

Rogers, Stroud, Griffen,and dissent.JJ.,
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Rogers, I dissent from theJudge. respectfullyJudith
because the result in this case an unrea-majority’s opinion places

sonable on an to hisrequirement Inemployee preserve job rights.
a situation where an is threatened another co-employee by
worker, and the ofresolution this theproblem by employee’s

co-worker,is to it out” with the I do notsupervisor “fight believe
that our law the to himself torequires employee physically subject
harm to his job rights.protect

our standard of review restricts us fromAlthough determin-
fact,of I find it unrealistic in this thating questions case appellant

should have the chain ofgone command of athrough tocompany
with the beforespeak was unablepresident toquitting. Appellant

his because aperform job co-worker had removed the fromkeys
Also,the that wasequipment appellant wasoperating. appellant

taunted and into abeing a co-worker.provoked fight Insteadby
work,of in a atengaging hisfight appellant approached supervisor

and the incidents. Thereported wassupervisor’s only forresponse
Also,to it out.” theappellant evidence reflects“fight that the

of the was notpresident available to thecompany readily employ-
ees and that were toemployees resolveencouraged problems
between themselves and their If this affirmancesupervisors.

law,becomes the we be facedmight with inproblems very large
or multi-state where it is notjurisdictions to reach thepossible

because his officepresident be in another state.may ourSurely
laws do not that we saferequire give work environ-up civility,
ments, or in the chain of commandresponsibility before an

to a safe workemployee’s rights is Based on theplace guaranteed.
case,facts of this I would reverse.

Stroud,Griffen and in this dissent.JJ., join
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Director,MOORE, ControlBeverageAlcoholicS.Robert
Division, Leoet al. v. KING

677937 S.W.2d96-119CA

of ArkansasCourt of Appeals
I and IIIDivision

5, 1997delivered FebruaryOpinion
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ControlBennett, Alcoholic BeverageforR. appellantDonald
Board.

G. Taylor.for BillyappellantCharlesR. Singleton,

Emerson, forLyons, appellee.& by:Lyons Jim

MooseRobbins, LodgePocahontasChief Judge.B.John
herein, for afiled an#2405, pri-applicationof theone appellants

Alcoholic BeverageArkansaswithvate-club appellantpermit
20, DivisionThe ABC1994.Division on May(ABC)Control

thefromto the applicationreceived written objectionsthereafter
ofSheriff, ChiefPocahontas AssistanttheCountyRandolph

As aowner.aPolice, Leo nearby propertyand King,appellee
DirectorDivisionthe ABCobjections,of theresult public-official

1994,23, theandon applicantthedeniedinitially application June
Board, the Board votedbefore the ABCaAfter hearingappealed.

thetodecision wasand this appealedtheto grant application,
18, The cir-1994.on OctoberCourtCircuitCountyRandolph

denied theBoard andof the ABCthe decisioncuit court reversed
13, now theThe1995. appealon October appellantsapplication

that thecourt, it erred inthat findingthe circuit arguingofruling
was not bythe supportedBoard’s decision to grant permitABC

addition, that thecontendtheevidence. In appellantssubstantial
of theand discretionthe authoritycourt erredcircuit by usurping

that of theBoard, foritssubstituting judgmentABC thereby
court.of the circuitaffirm the decisionWeadministrative agency.

decisions, in the circuitbothof administrativeReview
Co.,here, In Relimited in SugarloafMiningand is scope.court

will be772, Such decisionsS.W.2d 172 (1992).310 Ark. 840
are notevidence andsubstantialif are bythey supportedupheld

discretion.an abuse ofor characterized byarbitrary, capricious,
308,Ark. 629Bd. v. 275Control King,ArkansasAlcoholicBeverage

be asaction regardedAdministrative may288 (1992).S.W.2d
onis not anywhen it supportableand onlyarbitrary capricious

Comm’r, Ark.Police 271v. Arkansas Statebasis. Partlowrational
court’s review is351, The23609 S.W.2d (1980). appellate

court, the deci­rather towarddirected, the circuit butnot toward
Co.,Re Mining supra.the In Sugarloafsion of agency. Judicial

are betteradministrative agencieslimited becausereview is
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and moreequipped by specialization, insight through experience,
courts,flexible than to determine and analyze legalprocedures

theirissues First National Bank v. Arkansasaffecting Stateagencies.
Comm’r, 1,301 S.W.2dBank Ark. 781 744 (1989).

Arkansas Code Annotated section 3-9-222(f) (Repl.
that the Board issue a toABC1996) provides may permit operate

a club if the is and the is inprivate qualifiedapplicant application
the interest. AnnotatedArkansas Code section 3-4-201public (b)

1996) to the of the ofpertains(Repl. restricting permitsquantity
issued statein the and provides:

The BeverageAlcoholic Control Board is empowered to
determine whether convenience and will bepublic advantage

the and orpromoted by issuing by increasingpermits decreasing
thereof;the number in to furtherorder out the here-carry policy

declared,inbefore the number of issuedpermits so shah be
restricted.

There are a number of that thefactors ABC should consider
determination,before such a the numbermaking andincluding

area,of alcoholic in the economic traffictypes permits impact,
hazards, area,remoteness of the of law enforcementdegree avail-
able, lawfrom enforcement or other officials in theinput public
area, and comments from area residents in oropposition support

Control,of the Edwardsv. Arkansas Alcoholpermit. 307Beverage
245,Ark. S.W.2d667 660 (1984).

StevenGordon Rice is the of Pocahontas Moosesecretary
and#2405 testified on its behalf. He theLodge stated that lodge

had 192 hadmembers and been in forcurrently existence a little
more than a Mr. Rice thatyear. theexplained continuing practice
was for each member to his own beer to the and thatbring lodge,
no member was allowed to more than beers24 on thepossess

He further testified that nolodge alcohol was sold onpremises.
the and that hesometimes would takepremises beer orders and

alcoholic afrom wet to thetransport beverages nearby county
and that this made him Mr.lodge, uncomfortable. Ricepractice

thethat of the is to aexplained lodge socialpurpose provide
and to raise for charities and theatmosphere money community.

Rice,Mr. Instead,to there nowere dues.According membership
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later be used forwoulddonate whichmembers would money,the
that, the wereifMr. Rice applicationopinedexpenses.operating

thisHe basedthe community. opin-would benefitthisgranted,
clubstwo otherthat there are only privatein on the faction part
club,countryis ain the one of which relatively expensivecounty,

to veterans.restrictedhas its membershipand the other of which

thetestified applica-Leo King against private-clubAppellee
theirthe and thatthat he lives 190 feet from lodge,tion. He stated

ofMr. accountsa disturbance. King gaveactivities cause general
cansat as well as beer Utteringmusic late nightloud being played

a wouldthat the ofHe believed granting permitthe premises.
theand he testified that all ofthe value of hislower property,

the itsin the of lodge application.neighbors vicinity opposed

testified that he was inSheriff Rob Sammons also opposition
that there were not extensiveto the He notedapplication.

clubs, concernthe butwith existing expressedproblems private
theclub cause too a burden on sheriff sthat another heavymight

however,did, that theoffice. Sheriff Sammons acknowledge
in theserves a usefullodge purpose community.

evidence on behalf of theThere was other appelleepresented
to show that the had engagedwhich lodge previouslypurported

that a memberin activities. For it was establishedillegal example,
had been of a beer to an ABCof the convicted selling agent.lodge

addition, minutes of some of theIn the introducedappellee
that alcohol waswhich to show beinglodge’s meetings purported

7, 1993,Minutes a Decembersold on the from meetingpremises.
that on drinksincluded a handwritten notation indicating prices

$1.00but and for$2.00would be on Crown [Royal]everything
10, 1994, indicated that abeer. Minutes from a meetingJanuary

from 4:00had been made to have a hourhappy p.m.proposal
reducedwhich drink would beuntil 6:00 byp.m., during prices

25 cents.

the Board was char­find that the decision of ABCWe
sub­discretion and was not byacterized an abuse of supportedby

because, theevidence. This is in private-clubstantial granting
of its ownthe ABC Board failed to abide twoby regula-permit,
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Therefore,tions. we affirm the circuit court’s decision to deny
the permit.

ABC the1.32(2)Regulation provides following:

Section 1.32. Persons not entitled to Issuance of Per-
mit. No shall be issuedpermit to:

Giving(2) Persons False Information or Statements
Application Hearing. individual,in or Any orpartnership

if suchcorporation individual or memberany of such partnership
officer, director,or any ormanaging agent stockholder holding

more than five (5%) of the stock in suchpercent corporation
knowingly gave false informationany or made any false state-
ments on any orapplication any hearing by theserequired Regu-
lations or by any Alcoholic Control Law theBeverage of State of
Arkansas [.]

case,In the instant Gordon Steven Ricesecretary acknowledged
member,that a Starr,lodge hadnamely Tommy sold apreviously

beer to an ABC and had beenagent forreprimanded so. Indoing
addition, Mr. Rice was aware of minutes which indicatedlodge
that the would have a hourlodge and would forhappy charge
alcoholic thisbeverages. Mr.Despite having Riceknowledge,

that,testified “We do not sell in law,”violation of the andliquor
stated,further “To we have nevermy knowledge sold atliquor

all.” It is from that,the evidenceapparent on at leastpresented
occasion,one the had in thelodge ofengaged practice selling

beer. Because Mr. Rice falseknowingly information atprovided
the the ABC Board erred inhearing, theissuing permit.

From an case,into the record of thisinquiry it is also
evident that violated;ABC had beenRegulation 1.32(6) this reg­
ulation reads as follows:

Section. 1.32 Persons Not Entitled to Issuance of
Permit. No permit shall be issued to:
(6) Persons Convicted of Certain Crimes. individ-Any
ual, orpartnership corporation if such individual or any member

officer, director,of such orpartnership any managing agent or
any stockholder more thanholding five percent (5%) of the stock
of such has beencorporation convicted of a or has withinfelony
(5) five before theyears date of been underapplication the sen-
tence of Court for theany conviction of any violation of the laws
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relatingUnited Statesof theArkansasor stateanythe State ofof
beveragesto alcoholic [.]

violatedhadthat StarrTommy previouslyIt is undisputed
aafter sellingconvicted illegallylaws and wasalcoholic-beverage

held ona meetingMinutes from lodgebeer on lodge premises.
andelected for 199425, 1994, werethe officers wholistedApril

Starr.trustee Tommywasthese officers three-year1995. Among
had been con-thean officer of corporationBecause nonprofit

offiveoffense within years applicationof an alcohol-relatedvicted
theto issuewithout authoritythe Board wasfor the ABCpermit,

to its own rules.1pursuantpermit

that the circuitisThe remaining argumentappellant’s
of thethe and discretionauthoritycourt erroneously usurped

It the func­isBoard in its decision. We disagree.ABC reversing
of the ABC Boardcircuit court to decisionstion of the uphold

In theare substantial evidence.when such decisions bysupported
case, exercised its andthe circuit court authority,instant properly

thea one in ofdecision to reverse the board was correct lightits
the issuance ofthat the ABCfact regulations prohibitedpertinent

a private-club permit.

Affirmed.

Griffen,Stroud and JJ., agree.

Pittman, Rogers,and dissent.JJ.,Jennings,

Rogers, decision of theJudge, dissenting. Today’sJudith
for incourt is in the annals of our jurisprudence,unprecedented

the Board’s decision to athe of ABCoverturning grantprocess
fact of its own onthis court makes ofboldly findingspermit,

offered to the Board as for the denial ofnever groundsquestions
function not entail find-the Our on does makingpermit. appeal

1 acknowledge gone that Mr. StarrWe that we have to the record to determine was
affirming court,in the instant case we are the decision of the circuitHowever,an officer.

go the to affirm.and it has been established that an court to record Seeappellate may Hosey
(1995). Although is a one inBurgess, 183,v. 319 Ark. 890 S.W.2d 262 this case unique

reviewing and the circuit wecourt,that we are the decision of the ABC Board notactually
affirmingof that this court from a case without the benefit ofknow no authority prevents

agency.that the the administrativean abstract demonstrates error committed by



28

of fact itnor is to overturn a fact-finder’sings decisionproper
based on never to the fact-finder for deter-arguments presented

Imination. am thus to this blatantcompelled protest usurpation
of the Board’s authority.

In the the court theoverturns Board’sprevailing opinion,
decision on thebased violation of two Theperceived regulations.
first concerns the of the Board to aregulation authority deny per-
mit when it thatfinds false statements are made at the hearing.
However, did not refer to this at theappellee regulation hearing
and never muchso as to the Board thethat shouldargued permit
be denied because this witness’s was untruthful. Conse-testimony

the Board made no as to thequently, truthfulness of thefinding
court, initiative,witness’s Yet this on its owntestimony. judges

the of this witness’s and makes averacity of facttestimony finding
that the was false and untruthful.testimony knowingly

The second forregulation when anprovides disqualification
officer of the a has beencorporation convicted ofseeking permit

law toviolating any alcoholic Therelating beverages. prevailing
fact,makes a of based onopinion some obscurefinding designa-

trustee,”tion of this individual as a “3 that thisyr. is anperson
clear,officer of the however,It iscorporation. that theabundantly

of thissubject for theparticular first time inregulation appears
brief in this court.appellee’s responsive did notAppellee present

that this was antestimony officer of theperson corporate appli-
cant2 and did not on this in itsrely regulation to theopposition

raised,Since the issue was not thepermit. Board was not called
to make a of fact theupon finding ofconcerning thisapplication

fact,As a matter of sinceregulation. this issue was not fleshed out
at the we have no idea what ahearing, earthly trustee”“three-year
is, and indeed this status anas officer of theperson’s corporateappli-
cant, to which the regulation is much aspeaks, ofvery subject

fact because this is notdisputed those listed anperson asamong

2 prevailingto the assertion in the the minutes of theContrary opinion, corporation
were not introduced into evidence. The are in the record as anminutes toaccompaniment
the submitted for the That of theapplication minutesby appellant permit. portion
reflecting Mr. Starr’s election as “3 trustee” was hearing,never mentioned at the andyr.

throughout hearingthe the refers him Lodgeto as a member of thetestimony Mooseonly
Club.



29

thethe orfor permiton theof the applicationofficer corporation
Nevertheless, in the faceofarticles incorporation.accompanying

of dis-evidence, thisthis court resolves questionthisof conflicting
time onfor the firstfact, an issue raised appeal,concerningputed

Thatofficer of thethis is an corporation.and finds that person
admitted inthe a fact-finder is tacitlyon role ofthis court is taking

footnote, it acknowl-hidden inbecause athe prevailing opinion,
this“to thatto the record determine” personthat it lookededges

thewas an officer of corporation.

It has beenof are here.Two law controllingprinciples
aside deter-that we not set an administrativeheld willrepeatedly

because tonot to the agencymination a ground presentedupon
to consider thethe of thedo so would agency opportunitydeprive

matter, action.the reasons for its Franklinits and staterulingmake
468,Servs., 892 S.W.2d 262Human 319 Ark.v. ArkansasDep’t of

courts notmay findings by(1995). reviewing supplySecondly,
themselves, that function is thethe evidence becauseweighing

seesthe which the wit-of administrativeresponsibility agency
House,as v. Arkansas Alcoholicnesses The Green Inc.testify.they

229,Control, Ark. 780 347 With(1989).29 S.W.2dBeverage App.
limited standard ofthese in mind and ourbygovernedprinciples

review, to the of the Board basedit is our task examine decision
thethe that and based onon to body findingspresentedarguments

in to those before it. Itmade the Board issuesby response placed
on which could haveis not our function to matterspassjudgment

raised, not, make of fact withbeen but were or to findings respect
issues for the time in this from thatto raised first or any appeal

Board’s ondecision. The circuit court overturned the decision
the Board and otherwise substituted itsnot beforegrounds argued

decision,of the that thisfor that Board. Byjudgment affirming
error,same and Icourt falls into the dissent.

I to andam authorized state that PittmanJudges Jennings
in this dissent.join
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FORCE,SOUTH CENTRAL ARKANSAS DRUG TASK
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5,delivered 1997Opinion February

5,for denied Marchrehearing[Petition 1997.]

Smith,Richard S. for appellants.
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McCorkle, forEd&Turner, Curry, by:McCorkleMcMillan,
appellee.

is anRobbins, Keith RayAppelleeB. Chief Judge.John
ForceTaskArkansas DrugCentralof Southappellantemployee

in a29, 1993, was involved drugMr. RayOn(SCDTF). June
in a door.to kickknee while attemptingand his rightraid injured

incurred medicalknee andunderwent surgeryHe subsequently
filed for workers’ compensa-Mr. Rayfor his treatment.expenses

the Publicbenefits, was controverted bybuttion compensation
that Mr.based on its assertion(PECD)Claims DivisionEmployee

con-the PECDAlternatively,a statewas not employee.Ray
that, a statewas considered employee,even if Mr. Raytended

and itsthedenied because SCDTF employeesshould bebenefits
Public Workers’ Compensa-under theare not covered Employee
a the Workers’ CompensationAfter hearing,tion Act (PEWCA).

and awardedto be a statefound Mr. Ray employeeCommission
that, even ifaddition, foundthe CommissionIncompensation.

enti-still have beenhe wouldMr. were not a stateRay employee,
intent thewithin the ofas atled to employeecompensation public

when it enacted PEWCA.legislature

of the Commis-now the decisionSCDTF and PECD appeal
reversal, erredthat the CommissionFor the arguesion. appellants

within the ofMr. is a state meaningin that Ray employeefinding
addition, that thethe contend Commis-InPEWCA. appellants

that, not a stateeven if Mr. is employee,erred in finding Raysion
the Act for ofnonetheless be covered by purposeshe would

benefits. We affirm.workers’ compensationreceiving

Commission, Mr. testified onthe RayAt the beforehearing
certified ArkansasHe stated that he is a policehis own behalf.

for fourhad been for SCDTF approximatelyofficer and working
that the heMr. indicatedto his Ray groupyears injury.prior

Thomas.and is bywith has five supervisedworks employees Joe
for thethe office Eighthis directedThe by prosecutor’sprogram

District, drawn theMr. areand Ray’s againstpaychecksJudicial
office.prosecutor’s

Haltom, thefor EighthBrent AttorneyProsecuting Judicial
fundedDistrict, that the is byHe statedalso testified. program
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which he receives thegrant money, from state. Because Mr.
official,Haltom is a state the state matches certain funds that are

the federalprovided by a federalgovernment through grant pro-
Haltom,to Mr.gram. the fundsAccording for 1993appropriated

$228,204.00included from the federal government and
$76,068.00 from the State of Arkansas. Mr. Haltom did not use

of this toany workers’money purchase insurancecompensation
for the of SCDTF because heagents considered the to beagents
state covered belief,PECD. Heemployees by based this in part,

theon fact that Mr. and other wereRay agents withprovided
health and retirement benefits the State ofby Arkansas.

SCDTF,Sandra fiscal officer forRodgers, testified that she
sends in a and receives a checkrequest from the state.directly

to Ms.According all of theRodgers, federal and state funds
for the areappropriated theprogram deposited by ofDepartment

Finance and Administration into the State TheTreasury. money
is then disbursed forupon andrequest salariesoperating expenses
for the agents.

Robinson,Roland PECD,Assistant Director for testified on
its behalf. He thatacknowledged are consti-prosecuting attorneys
tutional officers and are covered the However,PECD.by

that,he stated to his no PECD funds areknowledge, available to
claims for of apay task forceemployees drug under theoperating

direction of a prosecutor.

In PECD,awarding thecompensation against Commission
PEWCA,cited which is atcodified Ark. Code Ann. 21-5-601§

et1996)(Repl. Arkansas Codeseq. Annotated 21-5-602 (Repl.§
1996) the intent theexplains legislative of Act and inprovides,
pertinent part:

It is the of thispurpose to:subchapter

(1) Provide workers’ compensation coverage through state
funds for all public as defined inemployees, this whosubchapter,
are not otherwise covered under a workers’ compensation liabil-
ity insurance policy written and issued aby workers’private
compensation liability carrier[.j
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21-5-603Ann.Ark. Codedefinedis by §“Public Employee”
in part:which pertinent1996), provides(Repl.

in this sub-as usedemployee”,The term(a) “public
includes:otherwise requires,unless the contextchapter,

Employees officer orAnyand Officers.State(1)
commission,board, department,of stateany agency,employee

institution, college receivingcommunityoruniversity,college,
salaries, or authorizedextra help,for regularan appropriation

orTreasuryin the Statefundsfrom depositedovertime payable
the General Assem-Treasurybyother than the Statedepositories

facilitieswho per-inmates of state correctionalthatbly, provided
on a work-incarcerated or whilefor the state whileform work

state employees]!]shall not be consideredreleaseprogram

Mr. was a statedetermined that Ray employeeThe Commission
and, therefore, was entitled to benefits.the Actfor ofpurposes

reversal, that the Commissionthe firstFor argueappellants
theMr. was a stateerred in Ray employee. Specifically,finding

are not covered themaintain that task forces bydrugappellants
sources,comes from federalAct because most of the financing

for the salaries.the that is agents’including financing appropriated
forThe contend that workers’ coveragecompensationappellants

individuals, come out of theif there is to be shouldsuch any,
for of the task forces.funds received operation

the to befind the first raisedWe argument by appellants
out, if the State of ArkansasAs the appellee pointsunpersuasive.

individuals such asfordoes not coverageprovide compensation
he, workers of this statethis would result in all task forcedrug

We findwithout the benefit of workers’working compensation.
and that histhat Mr. as a stateRay employee, compensa-qualifies

thetion was assessed PECD.correctly against

that all funds toThe evidence in this case demonstrated
the thethe were handled state throughbe disbursed to SCDTF by

Moreover, health and retire­the stateState Treasury. provided
Mr. Mr. is ament benefits to individuals such as RayRay. police

state,certified the and he works in aofficer program operatedby
of the Act is toa state officer. The statedby purpose provide

a Infor not covered entity.by privatecoverage public employees
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bar,the case at it is that Mr. was without theundisputed Ray
Furthermore,benefit of from theprivate compensation coverage.

case,facts in this it is thatparticular he is apresented apparent
“state and therefore is a entitled toemployee” “public employee”

under the Act.compensation

The of the Workers’findings Commis­Compensation
sion must be on review if there is substantialupheld evidence to

them. 641,v. Cherokeesupport 306 Ark.Scarbrough Enterprises,
816 S.W.2d 876 Before we can(1991). reverse a decision of the
Commission, we must be convinced that fair-minded persons
with the same facts before them could not have reached the same
conclusion reached the Commission. Publicby ClaimsEmployee

Tiner, 23,Divisionv. 37 Ark. 822 S.W.2d 400 In theApp. (1992).
case,instant we find the Commission’s determination that Mr.

as a stateRay isqualified substantialemployee supported by
evidence.

The is that theappellants’ remaining argument Commission
that,erred in even if Mr.determining was not a stateRay

heemployee, nevertheless was entitled to as acoverage public
However, dueemployee. to our of the first issue ondisposition

we need not address thisappeal, Theargument. Commission’s
order PECD todirecting workers’provide benefitscompensation
to Mr. is affirmed.Ray

Affirmed.

Roaf,Neal and JJ., agree.
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D.R., of Arkansasv. STATEand JuvenilesB.J.

675937 S.W.2d96-378CA

of ArkansasCourt of Appeals
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5, 1997delivered FebruaryOpinion
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Newcomb,RobertA. for appellants.

Gen., Holt,Winston Kent G. Asst.Bryant, Att’y by: Att’y
Gen., for appellee.

Margaret Meads, D.R.,and areJudge. Appellants, B.J.
who were for each commit-juveniles adjudged delinquent having

ted two counts of in the third and one count ofbattery degree
violent criminal On thethatgroup activity. appeal, they argue
trial court erred in them on the ofadjudicating delinquent charge

in violent criminal under Ark.engaging Code Ann.group activity
5-74-108 1993). also contends that the(Repl. Appellant§ B.J.

evidence is insufficient to the that he committedsupport finding
in the third with to Charles findbattery degree Weregard Sypret.

these affirmwithout merit and thearguments convictions as mod-
ified herein.

The stem from two incidents whichcharges separate
12, D.R.,occurred on December 1995. andB.J., Tony Cragar,

Dana Reed were in a car driven Danielriding Reed.by They
followed a truck Robert Washburn and Nickcarrying passenger

sac,Summers into a cul de blocked the truck’s and apath, fight
between of the vehicles ensued.occupants respective

Summers testified that both he and Washburn were pulled
truck, times,from the he was hit several was chased down the

street, and was kicked after he fell down. Summersrepeatedly
identified both D.R and as his assailants. Beth testi-LongingB.J.
fied that she threesaw or four men another man outpulling young
of the truck and then him down the street. She wentchasing
inside her house to call 911 and saw that the wasmanyoung

when she came backbloody outside.

Later that Charles was attackedday, four individu-Sypret by
als as he walked home from school. testified that DanielSypret
Reed, him,and surrounded hitTony Cragar that him inB.J. B.J.

it,the nose and broke and that he would require surgery. Sypret
testified that D.R. was also the Marcuspresent during fight.

testified that he witnessed the altercation between SypretJoliett
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Reed,and Daniel and D.R. andCragar, corroboratedB.J.,
that hitSypret’s testimony Sypret.B.J.

Reed, Reed,Dana Daniel B andTony Cragar, D.R. testi-J.,
fied that neither nor D.R. hit or kicked Summers theduringB.J.
first and that Danielfight, Reed had taken home before theB.J.

However,incident. testified thatSypret hit him in theSypret B.J.
nose, and Marcus testified that was both andhittingJoliett B.J.

Both Dana and Danielkicking Sypret. Reed admitted hadthey
lied under oath at the detention hearing.

contends there was insufficient evidence to hissupportB.J.
conviction of in the thirdbattery degree Charlesregarding Sypret.
The offense of in the thirdbattery is defined at Ark. Codedegree
Ann. 5-13-203 as follows:(Repl. 1993)§

(a) A commitsperson in the thirdbattery if:degree
(1) With the ofpurpose causing tophysical injury another per-
son, he causes physical injury to orany person;
(2) He causesrecklessly tophysical injury another orperson;
(3) He negligently causes tophysical injury another person by
means of a ordeadly weapon;

He(4) unconsciousness,purposely causes stupor, or orphysical
orimpairmentmental toinjury another person by administering

him, consent,to without his any or otherdrug substance.
(b) in theBattery third degree is a Class A misdemeanor.

In the of theresolving question of the evi­sufficiency
case,dence in a criminal all evidence is viewed in the mostlight

favorable to the and the decision isappellee, affirmed if there is
substantial evidence to the conclusion of thesupport trier of fact.

State, 75,D.D. v. 40 Ark. 842 S.W.2d 62App. Substan­(1992).
tial evidence is that which is of sufficient force and character that it
will, with reasonable andcertainty aprecision, conclusioncompel

other,one or theway without to orresorting speculation conjec­
ture. Id. It is the fact,of the trier ofduty the trial in thejudge

case,instant contradictions,to resolve conflicts,any and inconsis­
Id.;tencies in a witness’s and to determinetestimony, the amount

of to be to eachcredibility given witness’s Galvin v.testimony.
State, 125,323 Ark. 912 S.W.2d 932 (1996).
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Here, was “morestated that she per­the trial judge
Summers, and Mr.Mr.of Beth Longing,the testimonysuaded by

not,Washburn, to knowledge,Marcus who have myand Joliett,
court, I do not find credi­anyin thislied under oath previously.

of, called the defense.”the witnesses byin ofto anybility, speak
facts, tosubstantial evidencethere istheBased foregoingupon

in the incident.convict of third-degree battery SypertB.J.

in themthe trial court erred findingcontendalsoAppellants
A misde-in the third Classcounts of degree,of two batteryguilty

ameanors, in violent criminalof activity,and one count engaging
criminal isin violent activityD because engagingClass felony,

statute, not a substantivean enhancement of punishmentmerely
Therefore, criminal as enu-in violent activity,offense. engaging

5-74-108, be a DAnn. would not Classmerated in Ark. Code §
itself, a Classin but rather would raise third-degree batteryfelony

contend that thea D felony.A misdemeanor to Class Appellants
and due to thewas excessive misappli-sentence imposed improper

the statute.cation of

1993)5-74-108Arkansas Code Annotated (Repl. provides,§
in part:pertinent

Arkansaslawwhichwho violates of(a) anyprovisionAnyperson
or(2)while in concert with twoactingis a crime of violence

be to enhancedsubject penalties.more other shallpersons
a crime of violence committed while(b) conviction ofUpon

other the classifi-(2)in concertwith two or more persons,acting
(1)shall be increased onebycation and penalty range

classification.

concedes, that inasmuch as the com-and we agree,Appellee
Ann. 5-74-108mitment orders that Ark. Code requiressuggest §

Yet,sentence, the elements ofare in error. becausea theyseparate
the trial courtcriminal werein violent activity proved,engaging

statute tothe sentence enhancement appellants.appliedproperly

offound both third-degreeThe trial appellants guiltyjudge
in the code.and juvenilebattery punishments prescribedimposed

the trial9-27-330 1995). Clearly,Ark. Code Ann. (Supp.See §
in the manner sheto deal withhas the authority delinquentsjudge

in Ark.Each of the isdeems specifiedappropriate. punishments
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therefore,Ann.Code we cannot1995);9-27-330(a)(Supp. say§
that the were excessive orpenalties improper.

We affirm the of the trial court with thedecision mod­
ification that Ark. Code Ann. 5-74-108 should not as aappear§

enumerated offense in the court’s orders.separate

Affirmed as modified.

Cooper Stroud,and JJ., agree.

Harold KERSH v. STATE ofEugene Arkansas

CA CR 96-375 938 S.W.2d 569

Court of of ArkansasAppeals
Division IV

5,deliveredOpinion 1997February
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P.A., Paul III andR.& by: HughesHough, Hughes,Hough,
forG. Hough, appellant.Stephen

Gen., Gen.Vada Asst. Att’yby: Berger,WinstonBryant, Att’y
PursuantAdmitted to PracticeLaw Studentand Stuart A. Clearly,

to theAdmissionof the RulesXV(G)(l)(b) Governingto Rule
Court, forBar of the Arkansas appellee.Supreme

Layton Roaf, Harold Kersh wasEugeneAndree Justice.
inand criminal mischief Fortwith second-degree batterycharged

the andHe no contest to chargesSmith Court.Municipal pled
29,entered 1995.court was onthe judgmentmunicipal June

and in the SebastianKersh filed his notice of transcriptappeal
31, The moved to dis-on 1995. StateCircuit Court JulyCounty

The circuit thethe as filed. judge grantedmiss untimelyappeal
rul-Kersh from thatmotion and dismissed Kersh’s appeal; appeals

circuit court for furtherremand to theWe reverse anding.
proceedings.

is the sole issuethe timeliness of Kersh’sBecause appeal
us, relevant to com-to discuss the factsbefore it is necessaryonly

Theof his to circuit court.of time for the filing appealputation
29,entered 1995. Kershcourt was onjudgmentmunicipal June

in the circuit court onfiled his notice of and transcriptappeal
31, 1995, 32 after the courtor days municipal judg-Monday, July

the trial court that thiswas The State toment entered. argued
the eventfor two reasons: the of1) (entrywas untimely dayappeal

in theof should be counted calculating 30-day period,judgment)
28, 1995; or if2)ended onwhich would thus have Friday, July

it shouldthe falls on a orSunday, legal holiday,30th day Saturday,
counted, theKersh to have filed his onbe also appealrequiring

28, 1995.Friday, Julyprevious

that Arkansas Inferior CourtOn Kersh arguesappeal,
either Rule 1.4 of thebe read in withRule 9 should conjunction

or Rule of the Arkan-6(a)of Criminal ProcedureArkansas Rules
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first,determine whetherof Procedure in order tosas Rules Civil
in the calculation of theof the event should be countedthe day

second, orand whether a Saturday, Sunday, legal30-day period;
as the final to The Stateshould be counted dayholiday appeal.

in brief that Inferior Rule and Ark. R.9(a)concedes its Court
mandate reversal of this case.Civ. P. 6(a)

Inferior Court Rule 9 reads as follows:Arkansas

Time for All in civil casesfrom infer-(a) Taking Appeal. appeals
theior courts to circuit court must be filed in the office of clerk

of the circuit court of thehaving jurisdictionparticular appeal
(30)within from the date of the of thethirty days entry

judgment.

cases,Rule to civil this court9(a)Although only applies explicitly
and the court have held that this rule alsosupreme repeatedly gov-
erns criminal from court to circuit court. Seeappeals municipal

State, 1,Ottens v. 316 Ark. 871 S.W.2d 329 v.Laxtone.g., (1994);
State, 148,49 Ark. 899 S.W.2d 479 While Rule 9(1995).App.

no as to the thecalculation of timeprovides guidance period,
Inferior Court Rule 10 states as follows:

Where and unless otherwiseapplicable modifiedspecifically
herein, the ArkansasRules CivilProcedureand rules of evidenceof
shall andto matters of and evidence inapply govern procedure
the inferior of added.)courts this State. (Emphasis

P.,Ark. R. Civ. Rule inFinally, 6(a) provides pertinent part:

(a) InComputation: of timecomputing any period pre-
rules,scribed or allowed these order of the Courtby orby by any

statute, act,theapplicable day the eventor whichtheof defaultfrom
time todesignated runshallnot beincluded.Thelastperiod begins dayof

included,the so shall beperiod unlessit is acomputed Saturday,of
or inSunday, legalholiday, whicheventthe runsuntil theendperiod of

the next which is not aday orSaturday, Sunday, legal holiday.
added.)(Emphasis

Arkansas Rule of Civil Procedure 6(a) clearly provides,
held,and the Arkansas courts have that theappellate consistently

of the event should not be included. See Union Nat’lday eg.,
Nichols, 274, 279,Bank v. 305 Ark. 807 S.W.2d 36 (1991); Hodge

Stores, 1, Thus,v. Wal-Mart 297 Ark. 759 S.W.2d 203 the(1988).



42

30, 1995;on from that datetime for thirty daysappeal began June
29,fell on 1995.Saturday, July

that the timeRule also should6(a) specifically provides
for on a or theSaturday, Sunday, legal holiday,appeal expire

ashall extend to the next that is notday Saturday, Sunday,period
Kersh’s time for theor legal holiday. accordinglyappeal expired

31, Kersh, fact,1995. in filed hisfollowing Monday, July timely
thatnotice of and transcript day.appeal

Reversed and remanded.

Robbins, Neal,andC.J., J., agree.

Leslie v.KEENE STATE of ArkansasWayne

CA CR 96-291 938 S.W.2d 859

Court of of ArkansasAppeals
Division II

12,delivered 1997FebruaryOpinion
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Paddock,for appellant.JeromeJ.

Gen.,Winston Gen.,Bryant, Att’y Gil Asst.by: Dudley, Att’y
for appellee.

Margaret Meads, TheJudge. Leslieappellant, Wayne
Keene, was found in a trial ofguilty of ajury controlleddelivery
substance and sentenced(methamphetamine) to ten in theyears
Arkansas of Correction.Department that theAppellant argues
trial court erred in not his motion to recuse andgranting in

the ofexcluding Heathertestimony Goff. We and affirm.disagree

trial,Prior to afiled Motion to Recuseappellant thatalleging
the court should recuse because had filed aappellant complaint

the court with theagainst and Com-Discipline DisabilityJudicial
mission. At a on 5,motion heldhearing appellant’s September
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1995, made athat when are againstcounsel allegationsargued
court, bean that the court’s mightthere is impartialityappearance

the trialAfter to counsel’s judgeaffected. listening argument,
of the is not a basis for recusalstated that the mere filing complaint

and denied motion.appellant’s

the erred in not histhat trial judge grantingAppellant argues
relies onmotion and in not himself.disqualifying Appellant

Conduct,the Arkansas Code of whichCanon of3(E) pro-Judicial
in whichthat a shall himself in avides judge proceedingdisqualify

his bemight reasonablyimpartiality questioned.

237, 843,State, 244,v. 325 Ark. 926 S.W.2dIn Turner
our court said:847 (1996), supreme

toWe turn next to the trial court’s decision not recuse in
case,this Turner claims was error. We note at the outsetwhich

that a is to recuse from cases in which hisjudge imparti-required
be Code ofality reasonably Ark.might questioned. Judicial

Conduct, However, there is a3E(1).Canon ofpresumption
and the bears theparty seeking bur-impartiality, disqualification

den of otherwise. The decision to recuse is within theproving
discretion,trial and itcourt’s will not be reversed absent abuse.

An abuse of discretion can be a of bias orproved by showing
(Citations omitted.)on the of the trial court.prejudice part

In similar circumstances Arkansas courts haveappellate
held that the trial did not abuse his discretion in tojudge failing

State, 451,recuse. See Smith v. 296 Ark. 757 S.W.2d 554 (1988)
did not err in to when the(trial recusejudge fading appellant

raised the of a class action federal lawsuit for failure topossibility
Korolko,him and 33and Korolkov. Ark.others);promptly arraign

194, 803 948 court did not err in(1991) (trialS.W.2d refus­App.
to recuse on its own motion where counsel notifieding appellant’s

the trial letter that he had afiled himbyjudge complaint against
with the & Commission).Discipline DisabilityJudicial

Here, the stated that this is a situationtrial judge involving
and after and consideration” to“soul-searching,” giving “thought

the motion he felt he “fair and decidecould be and theimpartial”
case in a fair and has notimpartial way. alleged anyAppellant

instances of bias or shown how he was thespecific prejudiced by
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Moreover, wastrial failure to recuse.judge’s appellant’s guilt
minimum sentence for thedecided a which theby jury imposed

its discretion in fail-offense. We cannot that the court abusedsay
to recuse.ing

also the trial court erred in theargues excludingAppellant
trial,of Heather Goff. At Charles a confiden-testimony Rogers,

1995,informant, 16,tial testified that on he and Detec-February
house;tive wentFiedorowicz toLarry appellant’s appellant got

truck;into the detective’s and started down thepickup they high-
said he wanted a and(a$25way. Appellant gram)quarter quarter

that he had three left. testified thatonly quarters Rogers appellant
handed him the of what said was and what“quarters” appellant
was later to be he handed them to theproved methamphetamine;
detective; and the detective handed a one-hundred dollarappellant

1982;bill. testified that he had used in 1980 andRogers drugs
then;that he had not used since that he has simulateddrugs using

which means that he acts “like I itam but am notdrugs, doing
trust;it” in order to earn and that he hasreally doing people’s

simulated around said that it is eas-smoking pot Rogersappellant.
ier to simulate with than else. You notdomarijuana anything

have to oneven suck the but it to and“joint,” just yourput lips
act like did.you

the of Heather Goff whoAppellant proffered testimony
stated that she had known for less than one had seenRogers year,

times,him three or four and had seen him smoke a Ms.“joint.”
Goff also stated that she is familiar with the term and“simulation”
has no doubt that was notRogers pretending.

that the trial court erred in theAppellant argues excluding
because the issue of use had been raised dur-proffer Rogers’s drug

direct examination and Ms. Goff would have contradicteding
contends Ms. Goff’sRogers. wasAppellant testimony proper

contradiction.impeachment by

aWhen witness testifies on direct examination that he
misconduct,has not committed collateral ofacts that testimony

State,be contradicted extrinsic evidence. Hill v. 33 Ark.may by
135, However,803 S.W.2d 935 we are not(1991).App. per­

suaded that Ms. Goffs wastestimony contradictory. Although
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smoke aMs. would have testified that she saw RogersGoff
that on occasion he had “simu-acknowledged“joint,” Rogers

the use of in order to trust.lated” marijuana gain

excluded,Even if Ms. Goffs wastestimony erroneously
court not reverse on the basis ofthe does nonprejudicialappellate

State, 157,v. 25 Ark. 755 S.W.2d 228error. Hardcastle App.
trial, testified that he hadAt Detective Fiedorowicz(1988).

1994, inworked with since and that on theRogers night question
at and himhe his residence down. Theypicked Rogers up patted

residence; door;to the anddrove to wentRogers Rog­appellant’s
car.and came back and into the thenappellant got Rogersers

had;how much he said he had threeasked onlyappellant appellant
and instructed the detective to drive off.quarter-grams; appellant

street,drove down the and the detective into aThey pulled park­
lot. testified that threeFiedorowicz removeding appellant quar­

ter- of from hisgrams methamphetamine pocket; appellant
showed it to and looked at it and handed it to theRogers; Rogers
detective. Fiedorowicz testified that he saw take it out ofappellant
his and that he handed $100.right-hand pocket appellant

Therefore, we believe wasRogers’s testimony merely
cumulative, and even if the trial court erred in not Ms.allowing
Goff s error wastestimony, any nonprejudicial.

Affirmed.

Cooper Stroud,and JJ., agree.



47

v. STATE of ArkansasF. WILSONJames

939 313S.W.2dCA CR 96-600

of of ArkansasCourt Appeals
Division IV

19,delivered 1997Opinion February



48

Defender,R. PublicWilliam Jr., by: LlewllynSimpson, J.
Marczuk, for appellant.

Gen., Gen.,Winston Gil Asst.Bryant,Att’y by: Dudley, Att’y
for appellee.

Robbins, 3, 1996,B. Chief On theJudge. JanuaryJohn
was tried before the court and convicted ofappellant attempted

a was sentenced astheft Class Cby felony.deception, Appellant
an habitual offender to five in Arkansasthe ofyears Department
Correction, with five of credit. contends ondays jail Appellant

that the evidence was theinsufficient to convictionappeal support
of theft and that the trial court erred in himby deception, denying

credit of 400 We find no error and affirm.jail days.

theWhere of the evidence is onsufficiency challenged
cases,in criminal we view the evidence and all reasonableappeal

ininferences deducible therefrom the most favorable to thefight
affirm if thereand is substantial evidence to theappellee support

State, 188,conviction. Muhammedv. 27 Ark. 769 S.W.2d 33App.
Substantial evidence is evidence that(1989). is of sufficient force

will,and character itthat with reasonable and material certainty,
a conclusion one or the other without tocompel way resorting

State, 43,or v.Wilson 277 Ark. 639speculation conjecture.
S.W.2d 45 The fact(1982). that some evidence is circumstantial

State, 179,does not render it insubstantial. v. 33 Ark. App.Alford
804 S.W.2d 370 (1991).

The evidence before the trial court indicated that Nancy
Babb was contacted a friend who worked at the Americanby

Ms. Babb’s son was involved in activities that had resultedLegion.
in criminal him. Ms. Babb went tocharges being brought against

Wilson,the American and met with theLegion appellant, James
who informed her that he was the director of an organization
called FAMM. Ms. Babb testified that the told her heappellant
was land and a home in Cabot for the ofpurchasing purpose oper-

a to out of criminal trouble andating program keep juveniles jail.
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hishave to throughson would gothat hertold herAppellant
out ofto jail.staynine-month program

herlater contacted bythethatMs. Babb testified appellant
a few morethe American Legionmet atand theytelephone,
thehim toMs. Babb drove prosecu-Attimes. request,appellant’s

tofor appellantthe Pulaski County Jail, allegedlyoffice andtor’s
her son.make some contacts concerning

1995, her and4, after telephonedappellantOn January
here,” Ms.stated, I need to comehere. you up“The money’s

for the last time.the Americanhim at LegionBabb met with
Laneer,arrived, Mike andher appel-Ms. Babb boyfriend,When

to theabout Mr. Laneer having money paylant were talking
left, and discussedand Ms. Babb appellantMr. Laneerappellant.

of Theto her son out jail.the was stayhow going helpappellant
not have to serveBabb that her son would anytold Ms.appellant

time, in his nine-monthhave to pro-but would participatejail
Thou-that “it’s to cost FiveHe told Ms. Babb going yougram.

that herhow he couldDollars.” When she asked guaranteesand
for,and asked all the wasnot to what moneyson would go prison

stated, of it to the of it tothe will go judge, part“partappellant
“under thethe if this was anthe She asked appellantprosecutor.”

transaction, and the told her it was.table” Appellantappellant
to to Mr. Laneer’s home that to getMs. Babb go nightpressured

but she told him to call her in the morning.the money,

5, 1995, Babb callednext Ms.The morning, January Larry
office to tell him what wasat the occurring.Jegley prosecutor’s

LittleMr. had North RockAfter she Jegleyexplained everything,
Babb. At one Ms.Police Detective Scott contact Ms. pointJim

the when Detective Scott tele-Babb was totalking appellant
and himthe detective of the situationShe informed putphoned.

thecall with the withouton a three-way telephone appellant,
that the detective was the call.aware monitoringbeingappellant

the andThe went over by step, they arrangedappellant plan step
later thatmeet at Mr. Laneer’s auto store morning.to parts

Dallas met Ms. Babb atDetective Scott and Detective David
arrival. Ms. Babb worked atthe store to theprior appellant’sparts

and had an(Mr. Laneer’s)this store as her boyfriend’s secretary
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office with a mirror. The store was also with atwo-way equipped
video and audio monitor. The detectives the camerapositioned
so could observe the and Ms. Babb tothey hisappellant prior
arrival.

arrived,theWhen he and Ms. Babb went overappellant the
one final time while the detectivesplan listened. Detective Scott

corroborated Ms. Babb’s and further testified that thetestimony
to Ms. Babb that for fiveappellant thousand dollarsexplained

he would have her son’s taken care of off certaincharges by paying
officials. Detective Scott testified that the statedappellant
he would be seven hundred andkeeping dollars for himselffifty
and the rest would to thego and butprosecutors neverjudges,
mentioned names.any to a checkAppellant agreed foraccept
three thousand dollars that and set a forday theup payment plan
two-thousand-dollar balance. Both Ms. Babb and Detective Scott
testified that Ms. Babb wrote the a check for threeappellant thou-

dollars,sand and the wrote out a Ms. Babbappellant receipt. gave
the check to the and then went out of the storeappellant to her

Laneer,vehicle. Mr. who corroborated this informedtestimony,
the to wait fifteen minutesappellant before the check socashing
Mr. Laneer could transfer sufficient funds into the account to
cover the check. theAs exited theappellant the detec-building,
tives exited the office and arrested him with the check and the

in hisreceipt possession.

The contends onappellant that the evidenceappeal was
insufficient to his conviction. Hesupport thatspecifically argues
he did not obtain of value “hot,”because theanything check was
and that he did not deceive the victims (Ms. Babb and Mr. Laneer)
because knew it was a scam.they While the cites severalappellant
casesfor his that thereargument must be value and thedeception,
casescited deal with theft and theft thatby weredeception actually
consummated. The in this case was convictedappellant ofonly

theft whichattempted by makesdeception his ofonly state mind
and what he issue,believed the facts to be the not whether the

value,check had some actual or whether he “deceived”actually
the victims.
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5-36-103(a)(2) (Supp.Annotated sectionArkansas Code
if hetheft ofcommitsthat a propertyperson1995), provides

of another by deceptionthe person,obtains property“knowingly
the owner thereof.”threat, oftheor with purpose deprivingby

and5-36-101(A)(i) (v) (Repl.Annotated sectionArkansas Code
as:defines1993), deception

falseincludinga falsereinforcing impression,orCreating
law, value,fact, state of mindor intention or otherofimpressions
not believe to bethat the actor does true[.]

* * *

defraud;other scheme to(v) Employing any

5-3-201 and(a)(1) (2)Arkansas Code Annotated section (Repl.
states:1993)

to commit an offense if he:(a) A person attempts

in conduct that would constitute an(1) engagesPurposely
be;attendant wereas he believesthemto oroffense the circumstancesif

ain conduct that constitutes substan-(2) engagesPurposely
culminate in thetial in a course of conduct intended to com-step

an offensewhetheror not theattendantcircumstancesareasmission of
believes to be.he them (Emphasissupplied.)

case, heIn this the believed was theappellant deceiving
them that he could off the andvictims by telling pay prosecutor

arrest,to Ms. Babb’s son out of At the time of hisjudge jail.keep
the had a check for three thousand dollars that heappellant

on sufficient funds in a few minutes.believed could be drawn just
The trial court found that the to take theappellant attempted
three thousand dollars and that he believed he had accomplished

that at the time of his arrest. cannot that this evidenceWe sayjust
thewas insufficient to court’s decision.support

in that the trialThe contends his secondappellant point
him 400 credit toward his sen-court erred in not giving days jail

that,tence. because he was arrested onargues JanuaryAppellant
1996,5, 1995, 14,until some 405and was not sentenced February

later, he entitled to 405 credit rather than thewas days’ jaildays’
that the trial court him.five days gave
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Arkansas Code Annotated section 5-4-404 (Repl.
that a1993) defendant shall be credit for timeprovides given spent

in the sentence for which he is heldcustody for trial.against being
However, in this case the court found that the onwasappellant

5, 1995,at the time of his arrest on andparole hisJanuary parole
10, held,was revoked 1995. As the court theJanuary correctly

10, 1995,was held after for hisappellant actually being January
violation and not a trial on theparole simply pending present

out,As the State the court has heldcharge. that apoints supreme
defendant is not entitled to credit aon sentencejail forsubsequent

revocation,time in on a even if thespent jail revoca­parole parole
tion resulted from the crime for which he received the subsequent

State, 428,sentence. v. 281 Ark. 664Hughes S.W.2d 471 (1984).
We find no merit to the appellant’s argument concerning jail
credit.

Affirmed.

Roaf,Neal and JJ., agree.

Kenneth Dennis WARREN v. WarrenMagdalene
KORDSMEIER

CA 96-355 938 S.W.2d 237

Court of of ArkansasAppeals
Division III

19,deliveredOpinion 1997February
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Ed forPhillips, appellant.

Patterson,M. forRalph appellee.

Bird,Sam Kenneth Dennis WarrenJudge. Appellant
1995,8,Decembera order of theappeals Montgomery County

Court that held that reducemotion to hisChancery appellant’s
child was thebarred agree-support by parties’ property-settlement

21,ment. The on hadwere divorced 1987.Julyparties They
entered into a contractual thatproperty-settlement agreement
contained the following provision:

Due to the thenature of settlementparties’ agree-property
ment, theand of the business the Defend-poultry byoperation
ant, the have and contracted between the two ofparties agreed
them the amount of child shall remain the same fromsupport
now until the of the Plaintiffchildren reach 18 and thatyears age
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hereafter,will not seek to increase the at timeany norsupport
will the seekDefendant to decrease the assupport obligation

to and set forth herein.agreed

first that the erred inAppellant argues court thatholding
because of the of the the amountwording contract of child sup-

be altered. Hecould not cites numerous cases that holdport that
of a divorceregardless whether are in decree or inprovisions a

contract, the court retainsproperty-settlement always jurisdiction
to We withmodify child-support obligations. agree appellant’s

reverse andargument and remand for a new hearing regarding
the ofmodification child support.

Keesee, 113,v.In Keesee 48 Ark. 891 S.W.2dApp.
70 we said:(1995),

that,is correct in inhis assertion cases inAppellant which
decree,the contract is theparties’ incorporated into the general

rule courtis that the cannot alter it.modifyor See v.McInturff
116, However,Ark.McInturff, App. (1983).7 644 S.W.2d 618

our courts have an torecognized this rule inexception child cus­
matters,and andtody have held thatsupport provisions in such

contracts withindependent dealing child andcustody aresupport
Lake, 67,not Id. See alsobinding. Lake v. 14 Ark. App. 684

Crow, 37,S.W.2d In(1985).833 Crow v. 26 Ark. App. 759
S.W.2d we held(1988),570 that the chancellor always retains
jurisdiction and over child as aauthority matter ofsupport public

that, states,and no matterpolicy, what an contractindependent
either thehas toparty right modification of a childrequest sup­

Williams, 842,alsoport award. See Williams v. 253 Ark. 489
(1973).S.W.2d 744

115-16,48 Ark. at 891 AndS.W.2d at 72. in Paul M.App. v.
M., 116,Teresa 36 Ark. 818 aS.W.2d 594App. (1991), paternity

case, we said:

In the context of divorce while enterlitigation, parties may into
contractual withagreements to contributions forregard child

nevertheless, it is settled law in this state that thesupport, ofduty
child cannot be bartered to thesupport away detri-permanently

Ward, 24,ment of the child. v. Ark. 523Storey 258 S.W.2d 387
Robbins, 184,v.(1975); Robbins 231 Ark. 328 S.W.2d 498

Barnhard, 167,(1959). See alsoBarnhardv. Ark.252 477 S.W.2d
Likewise,845 we an(1972). have held that agreement not to
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is void as againstin child supportincreases or decreasesseek any
37,Crow, S.W.2d 57026 Ark. 759Crow v. App.public policy.

that the inter-on theare based(1988). holdings principlesThese
and watch-the ofsubject jealoushave beenalwaysests of minors

courtchancery alwaysand that aful care courts ofby chancery,
as a matter of public policy,over child supportretains jurisdiction

states,contract aanof what independentsuch that regardless
an for childagreementthe toauthority modifychancellor has

Id.to meet conditions.changedsupport

119, 818 S.W.2d at 595.36 Ark. atApp.

rule, anout what she callsadmits the general pointsAppellee
rule, ade­that failed to showto the and argues appellantexception

childa reduction inof circumstances to sup­justifychangequate
116,v. 7 Ark. 644cites McInturff, App.port. Appellee McInturff

to the rule thatas anS.W.2d 618 (1983), providing exception
said,In that case we “How­child can be modified.alwayssupport

ever, has been aeven child recognized exceptionthough support
rule, the Court has on one occasionto the general Supreme

itwhenrefused to a agreement pro­modify parties’ independent
as ali­which was designated$200vided for a monthly payment

words, the amount attributablechild In otherandmony support.
from the award.to child was not severable alimonysupport

Backus, 802,v. 216 Ark. 227 S.W.2d 439Backus
in the7 Ark. at 118. origi­(1950).“ McIntuff, App. (Emphasis

Crow, to itsIn the court held Mclnturff was onlynal.) applicable
facts.

in that the husband wasWe think that the result Mclntuff,
refund, correct,a rata was but our rebanee onnot entided to pro

Nooner,was citationBackus and its progeny misplaced. [see
before andMclntuff,was decided a few weeksonlybelow]

chancellor determine which amountsNooner allows a toclearly
if the contract does not so state.are child support independent

a refund of a sum child supportinvolvedAgain, lumpMclntuff
to orderauthorityrather than the chancellor’s prospec-payment

noted,and, did notas we our rulingtive child support payments
court forchanceryfrom thepetitioningthe husbandpreclude

at The issue of the refundfuture child 7 Ark. 119.App.support.
the considerationspolicyin did not involve same pubbeMclntuff

becauseas with childdealing support payments,cases prospective
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refund therefusing to to the father did notmoney thedeprive
Nooner, 360,children of See Nooner v. Ark.278 645support.

S.W.2d (1983).671 should be limited itsstrictly toMcInturff
fact situation because it involved a refund of aunique non-severa-­

ble, sum child rather than an order oflump support payment
child based on circumstances and the best inter­support changed
ests of the children.

Crow, 41,26 Ark. at 759 S.W.2d at 572-73. We concludeApp.
thethat court has the andchancery always jurisdiction authority

to childmodify support.

Reversed and remanded for a on motionhearing appellant’s
to reduce child support.

Griffen,andJennings JJ., agree.

T. KELLEY and R. v.Eugene William F.Joye Kelley
WESTOVER, Westover,Patricia M. and William E. Westover

CA 96-412 938 S.W.2d 235

ofCourt of ArkansasAppeals
Division II

19,delivered 1997Opinion February
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Firm,Law E.Gill Glenn forby: Kelley, appellants.

P.A., Wood,Lee Wood Lee forStephen by: Stephen appellees.

Stroud,F. This is a easementJr., Judge. prescriptiveJohn
case in which and claim aEugene Joye Kelley,appellants, prescrip-
tive of over to Williamright property belongingpassage appellees,

Westover, Westover,F. E. M.William and Patricia Westover. The
chancellor determined that had crossedappellants sporadically

more thatfor than but their useappellees’ property twenty years,
of the was not continuous and there-andproperty uninterrupted,
fore had not established a easement. We andagreeprescriptive
affirm.

1951,In William F. Westover twentyappellee purchased
acres of in Benton He subse-unimproved property County.

executed thea deed thatquently warranty conveyed twenty-acre
andtract to his son William E. anddaughter-in-law, appellees

Westover, he thePatricia M. but retained a life estate in property.
1971,In andappellants, Eugene Joye Kelley, purchased property

later,to the tract. threeadjacent twenty-acre Approximately years
thatbuilt a house on their Mr. testifiedKelleyappellants property.
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time,to theof his used their owneighty ninety percent family
to to and from Walnut Road.driveway get Valley Occasionally,

however, used a of Mr. Westover’s anasthey portion property
road, Road,alternate access to and from another Cloverdale par-

in times of bad weather because their isticularly driveway very
use continued anThis forsteep. approximate twenty-year period.

this used various meth-During twenty-year period, appellees
ods to from the Forkeep appellants crossing property. example,

asked and in to off thethey byappellants telephone person stay
road;ran barbed wire across theproperty; they they replaced

barbed cutwires removed a installedby appellants; they gate by
wire; brush,and the fence andappellants replaced they piled logs,

road;other debris across the nothey posted signs;trespassing they
office;called the sheriff s and felled trees across the road. Thethey

between Mr. andfollowing colloquy counsel isKelley appellees’
demonstrative:

Q. When do believe the[Appellees’ you Westoverscounsel]:
had that wereknowledge you their tocrossing property
Cloverdale Road?

A. [Eugene From theKelley]: very becausebeginning they
debris in andkept putting the wire and weputting up kept

down,it down. When Itaking took the wire I didn’t go
—back, car,Iunless if took it down and like I was in my

know, but,I it backyou might likeput up again, generally, I
said, I had a front end loader. When I he wasthought doing

road,it to close off the then Ijust just drove it. Ithrough
would go down there with front endmy loader and just
drive itright through because most of the times when he

that,did he also brush on it and I took care of it allput just
at one time.

So,Q. since,I understand from your testimony that from
the very whenbeginning, you yourpurchased prop-

Westover, him,Mr. orerty, for someonepeople acting
had beenconsistently to thwarttrying your toattempts

use that down Cloverdale Road?pathway
A. Yeah.

1995,In filed a in courtappellants complaint chancery asking
that be from with useappellees “enjoined interfering [appellants’]
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more thanusedhaveof the prescriptivelyroadway [appellants]
andfound in favor of. . .” The chancellor appellees,twenty years.

followed.this appeal

chancellorthat thefour of (1)raise appeal:pointsAppellants
the was toothe use of spo-erred in propertyfinding appellants’

andthe of continuous uninterruptedradic to meet requirement
use; the location of theerred inthat the chancellor finding(2)

defined; the chancellorthat(3)easement was notclaimed clearly
case; chancellorand that the(4)aerred in relying particularupon

for a ease-theerred in not appellants’ prayer prescriptivegranting
The first and last of thesethement over property.appellees’

and can best be discussed together.issues control this appeal

created theA easement be only bymayprescriptive
theuse of with the of againstadverse knowledge personprivilege

notorious,claimed, andthe is or use sowhom easement by open,
mustwill be and the usethat knowledgeuninterrupted presumed,

adverse to the owner andbe exercised under a claim of right
Richardson, 62,v. 12 Ark.in him. Childressacquiesced by App.

The is in670 S.W.2d 475 (1984). following explanation helpful
in athe ofunderstanding concept acquiescence establishing pre­

easement:scriptive

is ofbyThe foundation of a right prescription acquiescence
in estab-the owner of the servient tenement the acts relied on to

inlish the easement is here usedby prescription. Acquiescence
sense; it mean or in theits does not licenseordinary permission

sense, submission,active but means assent orpassive quiescence,
or consent silence.by

the ofIn some mere verbal ownerjurisdictions, protests by
land to its use another are to ansufficientby disprove acquies-

however,cence him in such use. In other aby jurisdictions,
mere verbal act on the over which an easement ispremises

existence,claimed, its exercise and its does notresisting denying
itthe owner unless isdisprove acquiescence by accompanied by

an overt act which in fact obstructs the use of the ease-alleged
of anment. Where this rule one isolated instanceprevails,

a not in actual andto useattempt interrupt resulting interruption
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not,not an the abyfollowed to test to use does asattempt right
law,matter of necessarily disprove acquiescence.

2d, &25 Am. Easementsand Licenses 72 73 More-(1996).§§Jur.
over, act of the owner of the land which“any unambiguous
evinces his intention to exclude others from the useuninterrupted
of the claimed breaks its so as to theright continuity prevent

of an easement therein atId. 69.acquisition by prescription.” §

Here, the did not sit and allowappellees idly by appel­
lants to use the notproperty. They only protested verbally, they
also a series of overt to theacts obstruct use of thepursued alleged
easement. The chancellor determined that use ofappellants’

had not been of such a continuous and unin­appellees’ property
nature as to in themvest a easement. Aterrupted prescriptive

chancellor’s with theto existence of afinding respect prescriptive
easement is a of fact and will not be reversed this courtfinding by

275,it isunless erroneous. Stahl v. 6 Ark.clearly Thompson, App.
641 S.W.2d 721 We find no clear(1982). error here.

as we have that the chancellor did not err inConcluding
to a easement overrefusing grant appellants prescriptive appellees’

we do not find second and thirdproperty, appellants’ points
persuasive.

Affirmed.

Cooper Meads,and JJ., agree.
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Brazil, Osment,& WilliamMurphy Brazil andAdlong, by: Clay
Prewett, P.A., Prewett,Thomas &Compton, WilliamI.Hickey, by:

for appellant.

Barnes,Mitchell, Blackstock, Blackstock,& R. forby: Clayton
appellee.

Olly Neal, districtschool takes thisJudge. Appellant
28, 1995,from a November order of theappeal Union County

Circuit Court. is a school teacher inAppellee Margaret Alphin
who,the School District action of theCity byJunction Junction

28, 1994,School Board on aCity suffered loss of 3/7th ofApril
her theregular when district tosalary resolvedunexpectedly

itsreduce or staffexpenditures by eliminating reducing positions
the 1993-94 school courtduring The trial foundyear. correctly

that inaction Ms. contract inappellant’s wasreducing Alphin’s
Act,of theviolation Arkansas Teacher Fair Dismissal Ark. Code

and, therefore,Ann. 6-17-1501 et we affirm theseq., judgment.§
The court’s decision to disallow an fee wasappellee attorney’s

law,erroneous as a ofmatter and we therefore reverse on Ms.
Alphin’s cross-appeal.



63

Arkansas-on thelocatedDistrict isSchoolCityJunction
states.from bothof studentsisline and comprisedLouisiana state

offinancial burden pro-thehave sharedboth statesHistorically,
1994, theIn Marchstudents.for the district’san educationviding

thatArkansas Education Departmentnotified thedistrict was by
turn-backterminatewould immediatelyof Arkansasthe State

theinhad years. Uponthat Arkansas previousfunds provided
enteredCircuit Courtthe Union Countyschool district’s request,

ofterminationtheholding impendinga injunction,temporary
Ms.until the 1994-95 school year. Alphininfunding abeyance

board, wasthe school which granted,a beforehearingrequested
7, The boardand 1994.the conducted 6and washearing July

a whichdecided to offer appellee part-time position,ultimately
of thereduction in her instead originalamounted to a 3/7th salary

the modi-Ms.of a 4/7th reduction. acceptedAlphinproposition
decision.the board’s Shefication to her tosubject right appeal

the Union Circuit Court.took an to Countyappealsubsequently

28, 1995, order, the courtIn the circuit court’s November
20, 1995, letterthe it set out in itsfindings Septemberadopted

court found that failed to with itsThe complyopinion. appellant
in con-own and state law reducing appellant’spolicy applicable

tract, that the board’s decision to do so was andand arbitrary
the inMs. was awarded back forpay periodcapricious. Alphin
her full-timewhich she received a reduced reinstatement ofsalary,

teacher, fee. The court later retractedstatus as a and an attorney’s
the award of fees.attorney

trial, AlvinAt SchoolCity KellySuperintendentJunction
testified that when it became that the district would haveapparent

it he whoto eliminate some staff was was designatedpositions, by
criteria to be used inthe school board to determiningdevelop

reduce or terminate. At the time of the 1993-which contracts to
crisis,” in94 the district had two effect.“funding separate policies

termination,related to the and demotion ofGAABPolicy hiring,
andcertified and contained both subjectivepersonnel objective

dealt withstandards for dismissal. GKBA selec-Policyemployee
and contained ation and dismissalof professional personnel provi-

of a reduction in force asion for the policy bydevelopment
of from thecommittee major categoriescomposed representatives
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district,of in the and the board. Thepersonnel byapproval Junc-
tion School Personnel Committee devised a reductionCity Policy
in force which was submitted to the board on(RIF),policy April

1994,26th and 28th and Mr. admittedultimately rejected. Kelly
that certification and in the district were theteaching seniority
sole factors he considered in terminating employees.

The district first that the standard ofurges applicable
review of determinations to the Arkan­appellate judicial pursuant

sas Teacher Fair Dismissal Act is whether the trial court erred in
that the board’s decision is a rational basis.finding supported by

This is somewhat of a misstatement of the law. In such appeals
our review is limited to a determination of whether the circuit
court’s decision is erroneous. Helena-West Helenaclearly School

Davis, 161,v.District 40 Ark. 842 S.W.2d 873 Mur­(1992);App.
Schools, 403,v. Altheimer-SherrilPublic 294 Ark. 743ray S.W. 2d

Here,403 under the(1988) (decision law). trial court heldprior
that the manner in which the board to reduceattempted appellee’s
contract was not in with its owncompliance personnel policies
and therefore violated state law. The court concluded that
because the board made its decision without reference to its own

was, law,action the board took as a matter ofpolicies, any arbi­
andtrary capricious.

The Teacher Fair Dismissal Act has three requirements:
that each1) district have a set of written 2)personnel policies;

that each district have a committee on consist­personnel policies
administrators;of five classroom teachers and threeing and that3)

the school board or or modifi­approve adopt any proposed policy
6-17-201; 6-17-203;cation to Ark. Code Ann.existing policy. §

and 6-17-205. Strict Dismissalwith the Teacher Faircompliance
Act has been law since 1989. See Lester v.by Mountrequired

District, 728,Vernon-Enola School 323 Ark. 917 S.W.2d 540
School is of(1996). teachers’ contracts as a matter ofpolicy part

law, and teachers the district tomay reasonably expect comply
with its own declared Ark. Code Ann.policy. 6-17-204(a)§

District,LaurenMaxwell1993); v. SouthsideSchool 273 Ark.(Repl.
89, 618 S.W.2d 148 (1981).
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reduced, hadcontract wasAt the time Ms. appellantAlphin’s
in the unifiedin Thea only provisionpolicy place.personnel

reduction in force isaddresses the issue ofthat specificallypolicy
which states:the of GKBApolicyportion

terminate,toThe of Education shall have the authorityBoard
demote, the School District at timesor withinreassignpersonnel

thein becomes and essential tonecessarywhen reduction staff
of the district. ... A andspecificsuccessfulfinancial operations

detailed of action for the reduction in the number of person-plan
nel, administrative,the instruc-fromdevelopedby representatives
tional, staff, theand and recommended toauxiliary

the will befor to Board of Educationsuperintendent presentation
in with and in accordancecompliance statutory requirements
with Board of Education Policies.

Should a RIF become willnecessary,implementation procedures
(1)be to maintain a educationaldesigned high quality program

all(2)and to assure fair and treatment of districtequitable
employees.

terms,Under these the district that it wouldguaranteed only
reduce in thatits force a manner would maintain educational stan-
dards, that it would not discriminate andagainst any employee,
that RIF would be the committee andany policy developed by

the board. Inherent is the that the boardapproved by requirement
must standard beto used.anyadopt

GAAB, effect,which was inalso addressesPolicy generally
demotion, selection,dismissal,the issue of teacher and transfer.

That thesection of that both andpolicy provides objective subjec-
tive criteria will be used in action on teacher con-determining

certification,tracts. Those criteria include teacher years
district,in theexperience teaching, years experience teaching

a certain or andyears experience subject,teaching grade any
endorsement hours anddegrees, beyond degree, voluntary partici-

seminars,in etc. considerationspation Subjectiveworkshops,
include and It ispast performance, ability, leadership, personality.

that used two of thirteenundisputed superintendent Kelly only
enumerated criteria.

The court concluded that GAAB thepolicy supplied
criteria for reduction that were from GKBA. Themissing policy
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into set standards is vested the committee byauthority operation
of law and GKBA. Becauserequired by policy superintendent

testified that he alone decided which criteria to use inKelly
the district’s work force and because he failed toreducing provide

GAAB,inthe enumerated we cannot theguarantees policy say
trial court’s that failed to with itsfinding strictlyappellant comply
own erroneous. the had nois districtclearly Althoughpolicy spe-
cific the contained inRIF terms GAAB were apolicy, policy part
of its contract with We that the district wasappellee. recognize

However,under time restraints. state law thestringent precludes
district from the criteria infor fairness dismissalsetcircumventing

Schools,out in its own v.See Altheimer-SherrilPub.policy. Murray
403,294 Ark. 743 S.W.2d 403 under(1988) (decision law).prior

An action the Fairto Dismissal Act isbrought pursuant
both a civil action and “a claim for ‘labor or services’” within the

16-22-308,of Ark. Code Ann. the statutemeaning general§
Dist.,fees. Sosebeev. Line Sch.attorney’s 320authorizing County

412,Ark. 897 S.W.2d 556 (1995); Ft. Smith v.City Driggers,of
409,305 Ark. 808 S.W.2d The748 court held(1991). supreme

in that the matter of the isDriggers subject underlying litigation
of whether Ark. Code Ann. 16-22-308 besolely dispositive may§

invoked.

Because the trial court failed to exercise its discretion to
fee,award or an andreversal remand isdeny attorney’s required

Inc.,Industries,for consideration of the issue. v.See Chrisco Sun
227,304 Ark. 800 S.W.2d 717 (1990).

Affirmed on direct reversed and remanded on crossappeal;
appeal.

Robbins, Roaf,andC.J., J., agree.
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Associates,Eubanks and GerardSchulzeand Wil-by:Gary James
Holt,liam forGary appellant.

P.A.,Munson, A.Rowlett & by: BeverlyHuckabay, Tilley,
Rowlett, for appellee.

Griffen, the second in aL. This isWendell Judge. appeal
Lee Hill to recover medicalsuit Willie expensesby (Appellant)

insurer, Farm from an auto-from her State resulting(Appellee),
in a directed verdict formobile accident. The first trial resulted

We reversed the trial court’s decision and remanded theappellant.
retrial. a verdict fol-case for now from defenseAppellant appeals

retrial, itthe and that the trial court erred whenlowing argues
a to as an in Weallowed testify expert radiology.chiropractor

therefore, we reverse and remand for a third trial.agree;

9,was involved in a car on DecemberaccidentAppellant
1989, Michael a chi-and was treated Dr. doctor ofby Courtney,

1989, 21,18,from December until 1990.ropractic, September
at trial revealed thatthe second ofTestimony appellant complained

neck,head,a and Dr.sore back. treated 117Courtney appellant
thattimes He as multi-during period. diagnosed appellant having

andcervical subluxations subluxationple (segmental dysfunctions)
of the lumbar and he testified that this was corrob-diagnosisspine,
orated the exam. The maximum amountby physical payable
under the insurance for care treatment ofand frominjuriespolicy

$5,000.00. $1,404.00,an accident is hadAppellee previously paid
$3,665.00but an additional Dr.tosought Courtneyappellant pay

the remainder due for his services. refusedAppellee payment,
that it not and and at thewas reasonablecontending necessary,

trial from Dr. Melvinjury presented expert opinion testimony
Rose, a from Illinois.chiropractor

Dr. testified that in his the ofRose lengthopinion appellant’s
treatment was excessive. He also with Dr.disagreed Courtney’s

of the Counsel forinterpretation appellant’s x-rays. appellee
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to elicit from Dr. Rose whether aattempted testimony regarding
medical wouldradiologist studies asinterpret appellant’s x-ray

a subluxation. that Dr.demonstrating Appellant objected, arguing
Rose was not to an on that issuequalified becauseexpress opinion
he was not a medical The trial court overruledradiologist. appel-
lant’s Dr. thenRose testified that a medicalobjection; radiologist
would not read to showappellant’s subluxations asx-rays multiple

evidence,Dr. Atreported by the close of allCourtney. the jury
rendered a verdict for State Farm from which hasappellant

She contends that the trialappealed. court erred when it over-
ruled her to Dr.objection Rose’s about what a medicalopinion

would have concludedradiologist the existence or non-regarding
existence of subluxations based theupon Dr.x-rays interpreted by
Courtney.

The of an witness isqualification within theexpert
sound discretion of the trial court and will not be reversed absent

State,abuse of discretion. 384,Dillon v. 317 Ark. 877 S.W.2d 915
(1994). Questions the of aconcerning witness orqualification

of evidence areadmissibility that are deter­preliminary questions
mined the court. Ark.by R. Evid. A witness who104(a). is quali­
fied an skill,as byexpert knowledge, orexperience, training,
education trial,may atprovide opinion if it willtestimony assist
the trier of fact in the evidence or tounderstanding determine a
fact in issue. Ark. R. Evid. 702. While the trial court has discre­
tion to witness,anqualify thatexpert discretion is not absolute.

Sessions, 203,Thomasv. 307 Ark. 818 S.W.2d 940 We see(1991).
no error in the trial court’s decision to Dr. Rose topermit testify
about his of the distinction inunderstanding the of “sub­meaning
luxation” as that term is used by ofpractitioners andchiropractic

However,medical doctors. there was no foundationevidentiary
for him to render an on how a medicalopinion wouldradiologist
have Hill’sinterpreted There wasx-rays. no that Dr. Roseproof

skill,possessed any knowledge, orexperience, educationtraining,
in medical radiology.

Dr. Rose testified that while he was not certified in
he in,has hadradiology, studiespostgraduate otheramong things,

Dr.chiropractic Rose wasroentgenology. allowed to overtestify,
that aappellant’s objection, or other medicalradiologist physician
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.bone that is. .as a significanta “subluxation” “verywould define
awhere chiropractordegree,”to a rather significantout of place

more such“something dynamic,”“subluxation” asdefinewould
that if aalso testifiedthe bone.” Dr. Roseofas a “locking up

would not havehe/shex-rays,reviewed appellant’sradiologist
if there is a reason-thatWe acknowledgesubluxations.found any

aof subjectthe witness has knowledgefind thatbasis toable
bethe witness qual-then maythat of ordinary knowledge,beyond

402,State, 705 S.W.2d 882v. 288 Ark.ified as an Poynerexpert.
laid,However, the witnessis notif a foundation(1986). proper

Bates,v. 291anto as Hardynot be allowed testify expert.should
606, 373 (1987).Ark. 727 S.W.2d

fromwas discussingIn a prohibitedHardy, chiropractor
from bodily impairmenta victim had sufferedwhether permanent

he hadlaid to show thatnot beena foundation hadwhere proper
the courtfield.in that On appeal, supremeknowledgespecialized

to testify concerninga isheld that while chiropractor competent
ofand chiropractic,the of practicematters within scope profession

the chi­indid not abuse his discretion prohibitingthe trial judge
accidentwhether an automobileas tofrom testifyingropractor

theasbodilyhad suffered any impairment,victim permanent
of theto show thehad not been laid scopefoundationproper

608, at 373.Ark. at 727 S.W.2dfield. 291Hardy,chiropractic’s
chiro­medical testimony byThe rule concerning expertgeneral

the of theto matters withinlimits scopethe testimonypractors
Id.ofand practice chiropractic.profession

toin this case allowed Dr. Rose testifyThe trial court
a“subluxation” and howa would definehow radiologistregarding

However, there waswould x-rays.interpret appellant’sradiologist
medicalwas radiologyevidence that he regardingno competent

education, or otherformal experi­training, knowledge,through
was to this testi­not know how much weight givenence. We do

Thus,and, therefore, this error harmless.cannot considermony
case,issue, the entire andofon this as it isreverse dispositivewe

third trial.remand for a

Reversed and remanded.

Bird,and JJ., agree.Jennings
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Pilkinton, Yocom, Yocom,Pilkinton & forby: Tony appellants.

P.A.,Harrell & Paul E. forLindsey, by: Lindsey, appellee.

Griffen, wife,L.Wendell Val and hisJudge. SaraJamison
from a decree theLynn Jamison, appeal by Hempstead County

Court that in favor of theChancery estate ofgranted judgment
Goodlett, deceased, $185,645.30,Robert Sims them foragainst

$29,418.43ofinterest for theplus prejudgment period beginning
21, 1992, 11, 1995,December until a thatAugust upon finding

failed to that Robert Sims Goodlett made an interappellants prove
vivos to them of all his land andgift when hepersonal property

4,Val a of datedgave 1987.power attorney SeptemberJamison
The chancellor also decreed that are to return a 315-appellants
acre farm and all other that hold that wasproperty they previously
owned the decedent and which obtainedby after Valthey Jamison
transferred that to Sara and himselfproperty Lynn byJamison

the ofusing that thepower attorney. (1) chan-Appellants argue:
cellor erred in a directed verdict favorin of the adminis-granting
trator of the estate of Robert Sims Goodlett and thedeclaring

invalid;to be that the(2) chancellor erredalleged gift by holding
that the statute of limitations had not run on the estate’s claim
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for tofor breach of refusingVal fiduciary dutyagainst Jamison
the estateall the decedent’s and wheredeliver of money property

threeon the of claim withinsuit breach fiduciary dutybrought
death;21, 1992, of the decedent’s (3)of December the dateyears

erred in that are tothat the chancellor holding requiredappellants
in thereturn the undivided one-fourth interest of Reese Goodlett

farm; the chancellor erred in315-acre and that(4) awarding
fees, $2,940.25$17,765.00 for and for costs.attorneyappellees

conducted a de novoreview of the record and hold thatWe have
Therefore,the chancellor’s decision was not erroneous. weclearly

all in theaffirm the chancellor’s decree on raisedpoints appeal.

FactualHistory

lived inRobert Sims Goodlett neverHempstead County,
married, and had later heno his livedyears,offspring. During

brothers,with one of his David Sloman Goodlett (“Sloman”),
with whom he a 315-acre farm that the two brothersoperated

Ozan,inowned as tenants in common as well as a storecountry
2,Arkansas. Sloman diedGoodlettHempstead County, February

1987, brother,survived Robert Goodlett and anotherby Jordan
Arkansas,livedReese Goodlett who in Hot(“Reese”), Springs,

wife,his Marie.with Reese Goodlett inherited a one-fourth
died,undivided interest in the farm when Sloman Robertleaving

with an undivided three-fourths interest.Goodlett

Goodlett,Robert Goodlett was a first cousin to Rafe the
father of Sara Goodlett and Rafe Good-appellant Lynn Jamison,

alett had farm on land the farm owned Robert.adjoining by
lifetime,Rafe Goodlett’s Val would fixDuring appellant Jamison

fences, bushes, farm,cut and cattle on the Rafe Goodlett andkeep
would visit Robert theGoodlett. first few ofDuring days Sep-

1987,tember became ill. HeRobert Goodlett forvery arranged
contacted,to be and that takeVal himrequestedJamison Jamison

to a local for treatment his doctor.hospital emergency by personal
On the after he was admitted to the Robert Goodlettday hospital,
informed that he needed someVal to billspay pendingJamison
and that he had a account at First National Bank ofchecking

Val contacted a bank official (Martha whoHorn),Hope. Jamison
went with another bank to visit Goodlett(Alan Green)employee
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to theorder obtain his consent to add Valin to signatureJamison’s
that could Goodlett’s bills. Afteraccount sochecking payJamison

to confirm that he understood theHorn Goodlettquestioned
account,of to theeffect adding signature signedJamison’s Jamison

and initialed it.the card Goodlettsignature

to the 1987According Jamison, during September hospitali-
zation Goodlett became concerned about his health condition
after his doctor indicated that he needed to aundergo surgical

and stated that he should his affairs in order.procedure place Jam-
ison testified that Goodlett stated that he wanted to all of hisgive

wife,and to and his Saramoney Thereproperty Lynn.Jamison
were no other witnesses to the conversation. Onalleged Septem-

4, 1987,ber obtained a of from Goodlettpower attorneyJamison
Alford,that was Ed an selectedprepared by attorney by Jamison.

It does not from the record that Alfordappear interviewed or
otherwise conferred with Goodlett of theregarding preparation

fact,of In Goodlett hadpower attorney. directed to con-Jamison
sult another of theattorney concerning ofpreparation power

butattorney, testified that the designated attorney (JimJamison
Bob was unavailableSteel) so for Alford toarranged pre-Jamison

the of instead.pare power attorney

Goodlett’sbegan to himselftransferring propertyJamison
and to his wife after he obtained the of Onpower attorney. Sep-

8, 1987,tember Goodlett underwent an endoscopic procedure
that left him too weak to the thatpermit surgical hisprocedure
doctor had 11, 1987,Oncontemplated. September Jamison
obtained a Goodlett,deed from Reese and Mariewarranty and
Robert Goodlett Val under the(by ofpower attorney),Jamison
which the 315-acre farm toconveyed Sara ValLynn Jamison.

had first asked Alford (the whoattorney thepreparedJamison
of to thepower deedattorney) for theprepare warranty 315 acres

to himself. After Alford indicated that this wasconveyance
unsound, directed that the land be to Saraconveyed Lynn,Jamison
his wife. 29,The deed was recorded on 1987.September Jami-
son also or allbegan closing of Goodlett’s bankcombining
accounts, three accounts at First Nationalincluding Bank of

one account at Citizens NationalHope, Bank of twoHope,
Nashville,accounts at Citizens National Bank of two accounts at
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Arkansas, and an account at First NationalFirst Federal ofSavings
later movedBank of Nashville. Goodlett’s personal prop-Jamison

These actions were taken theto his house. usingerty (Jamison’s)
vested the of that Goodlett had givenby attorneyauthority power

and, consistent with andto wereJamison, pur-accordingJamison
that he intended to andsuant to Goodlett’s statement giveJamison

maintainedhis all of the andwife money property. Jamison
own,and from hisGoodlett’s finances separatepersonal property

andrecords of all transactions Goodlett’sconcerningkept property
related to his and to Good-financial transactions money, reported

the deed that the farm to Saralett about conveyed Lynnwarranty
to combine Goodlett’s bankas well as the actions close orJamison

accounts.

testified at trial that Goodlett of the actionsapprovedJamison
that were taken based on the of and did notattorneypower

a desire to or them. Good-express repudiate change paidJamison
business,month,each his farm and handledlett’s bills transacted

1989,taxthe of his annual returns. In Februaryfiling Jamison
lease, Goodlett,for in favora assigned crop-share attorney-in-fact

Morrow. tax from until 1990of Goodlett’s returns 1987Leroy
income, income, rents,reflect that from interest farm andprofits

returns,on taxwere claimed as income Goodlett’s butroyalties
testified that the from these items were actuallyprofitsJamison

in hein a account name that maintainedseparateplaced Jamison’s
benefit. At some in time sold a carfor Goodlett’s point Jamison

Goodlett,to and the saleand cattle trailer that belonged deposited
that Heinto account. later Goodlett’s GMCproceeds purchased

$1,500the into thetruck and accountdeposited purchase price
10,that he maintained for Goodlett’s benefit. On September

1990, the a life insuranceonbeneficiarychanged policyJamison
that Goodlett had from Reese Goodlett to Sarapurchased Lynn

23,death on 1990.Reese Goodlett’sfollowing JulyJamison

21,intestate on DecemberRobert Goodlett died 1992. As
date, $185,645.30 theof that remained from that hemoney

owned. His estate made demand Val and Saraupon LynnJamison
for the return of all and monies held them asproperty byJamison

to return thetrustees for Robert Goodlett. refusedAppellants
monies,and that had made a validGoodlettcontendingproperty
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inter vivos to them. The estate then filed suit for an account-gift
of a constructive trust all monies anding; imposition covering

held based theproperty by appellants upon fiduciary relationship
between Robert Goodlett and Val for a determinationJamison;

void;that was and for reasonableany gift alleged by appellants
costs,fees, and interest. resisted the suit andattorney’s Appellants

contended that Goodlett made a valid vivosinter to them ofgift the
monies and that theproperty. Alternatively, arguedappellants

suit,statute of limitations had run thebefore estate filed and that
the estate’s claim was barred the doctrine of laches.by equitable

witnesses,After from thirteen and fol-receiving testimony
verdict,the estate’s motion for directed the chancellorlowing

the estate’s motion and entered a decree thatgranted finding
had failed to the aof from Robertappellants prove validity gift

Goodlett a reasonable doubt.” The chancellor also ruled“beyond
that the failed to a of the evi-appellants prove by preponderance
dence that a was made or intended Robert Thegift Goodlett.by
chancellor held that the of executed Goodlettpower attorney by
in favor of Val created a thatfiduciary relationshipJamison Jamison
breached when he failed to return Goodlett’s monies and property

death,to Goodlett’s estate after his and that the statutethree-year
of limitations for the claim did notbreach-of-fiduciary-duty begin

21, 1992,to run until Goodlett died on December and had not
when the estate filed its lawsuitexpired in 1994. Based upon

conclusions,those and thefindings chancellor entered the decree
from which this has been takenappeal by appellants.

The Inter Vivos ArgumentGift

first contend that the chancellorAppellants theapplied
standard of inimproper on the estate’sproof motion forruling

decree,directed verdict. In the the chancellor addressed the bur-
den of as follows:proof

The Court finds and determines that the burden of proof
to therequired prove of a of thisvalidity gift andmagnitude made

in this manner a standardofrequires aproof “beyond reasonable
doubt.” The Court is this standardofnoting in the eventproof
there isan becausethe lawis not clearappeal asto the appropriate
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thesea made underto prove giftstandard of proof required
circumstances.

failed toonlythat the Defendants have notThe Court finds
thebydoubt that a was madegifta reasonablebeyondprove

decedent, abyhave also failed tothey prove preponder-but that
thebya was made or intendedgiftance of the evidence that

decedent.

Bank v. &Mercantile Phillipsrely uponAppellants
Glasco, 129, 277 for the(1976),260 Ark. 538 S.W.2d proposition

with a donor mustthat a donee who has a fiduciary relationship
to overcome theclear and evidence presump­convincingpresent

a from that is void.tion that relationship Appelleegift arising
law, Birch,thethat this is a correct statement ofconcedes citing

Coleman, 215, for(1985),v. 15 Ark. 691 S.W.2d 875Adm. App.
Thus, the that the chancellorthe same agreeproposition. parties

to that theerred that were obligatedby ruling appellants prove
a of his and moniesdecedent intended and effected gift property

a reasonable doubt.beyond

However, the chancellor’s regardingmisapprehension
does not an court fromthe burden of appellateproof preclude
review of the case anda de novo entering judgmentundertaking

Malvern,of v.the standard SeeMaroney Cityupon proper proof. of
671, theArk. 899 S.W.2d 476 where Arkansas(1995),320

that a chancellor had hisCourt held basedSupreme although
conclusion,an erroneous the court wasdecision appellateupon

de andnot from the case novo entering judg­reviewingprecluded
is not whetherment as was The relevant merelyinquiryproper.

the erred the burden of but whetherchancellor concerning proof,
the measured thehis was when is byjudgment proper proof

standard.proper

that a directed verdict isIt is well settled only proper
evidence,the when viewed in the most favorable towhere light

nonmovant, to a verdict forthe is so insubstantial as juryrequire
Cameron,the be set aside. LittleRockv. 320 Ark.movant to City of

444, from a courtS.W.2d 562 On(1995). chancery897 appeal
verdict,directed the court on must decideorder agranting appeal

enti-the made out a case ofwhether plaintiff primaspecifically facie
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118,tlement to the relief Shaverv. 35 Ark.requested. App.Spann,
This that the evidence(1991).813 S.W.2d 280 requires presented

whom the directed verdict is must bethe soughtby party against
value, into account all reason-thegiven highest probative taking

able therefrom. atinferences Cameron 446.

the chancellor erred toAlthough by holding appellants
the standard of thebeyond-a-reasonable-doubt proof regarding

decedent,of the intervivos from the deour novovalidity alleged gift
review of the record leads us to conclude that the error was harm­
less failedbecause to meet theappellants clear-and-convincing-­
evidence standard of to ansustain inter vivosproof required gift.
Arkansas law is clear that one to sustain an vivosinterseeking gift
must clear and evidence that: theprove by donorconvincing (1)

mind;was of sound an actual of the(2) tookdelivery property
immediate,the donor(3) intended to make anplace; clearly pres­

ent, and final the(4) donorgift; released all futureunconditionally
dominion and control over the and (5) the doneeproperty;

Weathers, 121,the Howard v. 55 Ark.accepted gift. 932App.
Howard,S.W.2d 349 In we held that(1996). these elements had

not been established where the showed that a decedentproof
received a from that she inheritedmonthly stipend from amoney
sister. Id. at 124. The decedent had instructed Weathers to “take

inherit,care” of the that she was to and to sendmoney $100her
and had told Weathers that he couldmonthly, the remainderkeep

of the when she death,died. After themoney decedent’s
Weathers refused the the executrix of herrequest by estate to turn
over the that the decedentmoney, had made a ofclaiming thegift

to him. We reversed the trialmoney court’s decision dismissing
the estate’s that the did notcomplaint, holding establish theproof
elements for a valid inter vivosnecessary because the decedentgift
received the and retainedmonthly to demandstipend authority
additional sums at her own thus that she didpleasure, notshowing

surrender dominion andcompletely control over the money by
Weathers,it with andplacing that she did not make anshowing

unconditional or irrevocable immediate and final of thegift
Id.money.

We believe that the case before us involves a similar failure of
The chancellor held that failed toproof. appellants present proof
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establish, aa reasonable doubt oreither bysufficient to beyond
evidence, made aRobert Goodlettof the thatpreponderance

thewhen he executedvalid inter vivos to Septembergift appellants
4, 1987, theof Although beyond-a-reasonable-power attorney.

than the clearbecause it isdoubt standard is higherinapplicable
that toevidence burden analysisand convincing properly applies

ininter vivos the thisof evidence alleged gifts, proofconcerning
that in Howard.contains similar tocase shortcomings presented

clear andfailed to establish by convincingAppellants
andthat an actual of Robert Goodlett’s moneyevidence delivery

intended to make antook that Goodlett clearlyproperty place;
immediate, and final that Goodlettgift; unconditionallypresent,

and over the andreleased all future dominion control money
the and as aand that money gift.they accepted propertyproperty;

that SimsVal Robert GoodletttestimonyDespite Jamison’s
all his and to him and his wifeintended to of moneygive property

and that neverwhen he executed the of Goodlettpower attorney,
or to the transfer of his and land intoobjected moneyrepudiated

the use of the ofnames through attorney,appellants’ power Jami-­
continued to account to Goodlett for the andson money prop­

inexecuted a lease Goodlett’s name onerty. crop-shareJamison
1989, Morrow,20, in favor of Leroy despite havingFebruary

land the was raised to Saratransferred title to the on which crop
Goodlett,The lease were credited to notLynn paymentsJamison.

the titledto even Sara was ownerJamison, though Lynn Jamison
that been Tax for wereof the land had leased. returns Goodlett

direction,at him asVal signed by attorney-in-­prepared Jamison’s
Goodlett,fact for and interest earned on attrib­moneyreported

uted to him and held Val maintained care­by appellants. Jamison
ful that had been transferred from therecords of Goodlett’s money

names,held in andvarious bank accounts into accounts appellants’
fromGoodlett’s money money.always kept separate appellants’

admitted GoodlettVal giving reports concerningperiodicJamison
the and admitted that he Goodlett’s billsmoney paidproperty,

that he did not use ofGoodlett’s admitted anyusing money,
life­Goodlett’s for his own Goodlett’smoney purposes during

time, admitted that if or his brotherand Goodlett surviving
of Hot had a desire to assumeGoodlett(Reese expressedSprings)
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he have accommo-and wouldcontrol over the money property
dated that desire.

decided tothat when ValIt is noteworthyespecially Jamison
Goodlett,truck, he a GMC truck froma paidpurchasedpurchase

$1,500 it, thatthe sale into an accountfor and deposited proceeds
his asser-he maintained for Robert Goodlettexclusively despite

the to him virtue oftion that had truckGoodlett already given by
These and other factors constitute clearthe ofpower attorney.

and that Goodlett did notconvincing unconditionallyproof
release all future dominion and control over his thatproperty,

did not his as a (otherwiseaccept property gift theyappellants
owned,not have and for whatwould they alreadypurchased paid

in the that actual of his did notas truck), deliverypickup property
did intend to make an immedi-take and that Goodlett notplace,

ate, ofand final hispresent, gift property.

Arkansas law has held that all five elements mustlong
be established clear and in order for an interby convincing proof

114,vivos to be sustained. Irvin v. 310 Ark. 832 S.W.2dgift Jones,
Bank, 301,v. Nat’l 307 Ark. 819827 Union(1992); Wright

Wilson, 377,v. 251 Ark.S.W.2d 698 472 S.W.2d(1991); Phipps
16,929 v. Memorial 42 Ark.(1971); Maloy Stuttgart App.Hosp.,

852 S.W.2d 819 It is not that a donor(1993). enough purported
intend to make a intend takeor even that the donor actionsgift,
that the view that he intended for a doneemay support purported

Theto have his law clear andproperty. requires convincing proof
mind,thethat donor was of sound and that actual of thedelivery

took and that the donor intended to makeclearlyproperty place,
immediate,an and final that theand donor uncondi­present, gift,

all futurereleased dominion and control over thetionally prop­
and that the donee the 307 Ark. aterty, accepted gift. Wright,

304. Even if one that Robert Simsargumentaccepts appellants’
Goodlett’s manic condition did not him of thedepressive deprive
soundness of mind for an inter vivosrequired effecting gift, they

failed to clear and on the otherclearly convincing proofproduce
Therefore,four elements. the chancellor’s decision that they

erroneous,failed to establish an inter vivos was notgift clearly
the that thefact chancellor an standard ofdespite applied improper

proof.
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theOur decision chancellor’s shouldsustaining holding
not be as a about the faith ofinterpreted judgment good appellants

them,in that Robert Goodlett had his tobelieving given property
nor should it be viewed as the attentiondisregarding scrupulous
that Val to andGoodlett’s care to theclearly gave upkeepJamison

Instead,of his affairs. our decision and the chancellor’s holding
mean that failed to clear andsimply appellants present convincing

evidence that the well-established for establish­legal requirements
an inter vivos were satisfied. Thoseing existgift requirements

nature,because claims of inter vivos their are oftengifts, by very
Howard, 124;to fraud and 55 Ark. atsusceptible imposition. App.

Hoff, 63,v. 201 Ark. 143(citing S.W.2d 560Krickerberg (1940)).
claimed, here,In instances these are as basedmany gifts upon parol

evidence thefrom donee after the donor haspurported purported
died. The andexacting requisites clear-and-convincing-proof
standard serve sound of mistakepublic-policy purposes preventing

confusion,and as aswell fraud and The law sets theimposition.
standard of and defines the elements of that must beproof proof
established; it is to owners and the who claimup property persons
to be donees to thesupply required proof.

The Statute Limitationsof

also that the chancellor erred inAppellants argue thatholding
the statute of limitations had not run on claimappellee’s against
them for breach of Arkansas Code Annotatedfiduciary duty.

the16-56-105 is statute of limitations for breach ofapplicable§
Elder, 384,v.Smith 312 Ark.fiduciary duty. 849 S.W.2d 513
that the(1993). Appellants argue limitationsthree-year period

that statuteprescribed by no later thanbegan running September
1987, when Val used the of to thepower attorney conveyJamison
315-acre farm to Sara as demonstrated the war-Lynn Jamison, by

29,deed that was recorded onranty 1987. Because theSeptember
administrator of Robert Goodlett’s estate did not commence this

1994,lawsuit until maintain that the breach ofappellants fiduciary
claim is barred limitations.duty by

limitations fails becauseAppellants’ there isargument
no that Val acted to Robertproof Goodlett of thedepriveJamison

use and benefit of his andrightful even after hemoney property,
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As alreadyfarm to Sara Goodlett.the 315-acre Lynnconveyed
mentioned, in records ofwas maintainingVal scrupulousJamison

There isand from hisall monies earned Goodlett possessions.by
of Goodlett’sthat Val any partno appropriatedproof Jamison

lifetime.benefit Goodlett’sor for duringmoney property personal
Indeed, several thousandshows that usedthe evidence Jamison

on histo retire the debt (Jamison’s)dollars of Goodlett’s money
residence, after Goodlett’sbut this action took onlyplacepersonal

1992,21,December and there is no alle-death. Goodlett died on
that he or for him was denied use ofor actinggation proof anyone

Therefore,before he died.his Valbyproperty Jamison Jamison’s
refusal to turn over Goodlett’s and obtainedmoney property by

to the administrator of Goodlett’sof the of attorneyway power
the first action that was adverse to Goodlett’s estate forestate was

which a claim of breach of could be asserted. Thefiduciary duty
1994,administrator of the estate filed this in thanlawsuit less three

after refused to turn over Goodlett’s andyears propertyJamison
we do not find the chancellor’s ofmoney. Accordingly, rejection

statute-of-limitations defense to have been erroneous.appellants’

The Reese GoodlettInterestin the Farm

We also find to that ofunpersuasive appellants’ challenge part
the chancellor’s decree that ordered them to return to theappellee
undivided one-fourth interest in the farm that Reese and Marie
Goodlett to Saraconveyed Lynn Although appellantsJamison.

assert that the decree did not referaccurately to thespecifically
interest obtained from Reese Goodlett and that the forprayer
relief did not include a for of thatspecifically request reconveyance
interest, these overlook the fact that sued toarguments appellee
have the deed set aside that the 315-acre farm in whichconveyed
Reese Goodlett held an undivided one-fourth interest and specifi-

to have the revert to Thecally sought com-property appellee.
that filed also an of allplaint appellee sought accounting money

and that held for Robert Goodlett’s benefit.property appellants

Sara held the deed to the farmLynn clearly byJamison
transaction,virtue of one the deed datednamely warranty Sep­

11, 1987, Goodlett,tember from Robert Valby pursuantJamison
to the of and from Reese and Marie Goodlett.power attorney,
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The deeded farm was of the rest of Robert Goodlett’s prop-part
covered lawsuit that of a con-erty by soughtappellee’s imposition

structive trust over all that obtained fromproperty appellants
andRobert Goodlett held for his benefit. These factors persuade

us that the chancellor’s not erroneouswas insofar asruling clearly
it ordered to return the one-fourth interest thatappellants they
obtained from Reese Goodlett.

Fees and CostsAttorney’s

to the of the chancel­Appellants’ challenge provisions
$17,765.00,lor’s decree that awarded fees of and costsattorney’s

$2,940.25,of is also There is no indication thatunpersuasive.
to for fees andobjectedappellants appellee’s application attorney’s

costs thebefore chancellor. The failure to to whatobjecttimely
one believes to be trial court error has been viewed a waiverlong

theof and we have thatheldobjection, consistently parties may
not raise on that were not made andobjectionsappeal preserved

322,below. Estate Tuckerv. 46 Ark. 881Tittertington, App.of
Dietz, 136,S.W.2d 226 v.Garibaldi 25 Ark.(1994); 752App.

S.W.2d 771 (1988).

Affirmed.

Bird,andJennings JJ., agree.
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NICHOLS, et al.v.CITY of OZARK James

686937 S.W.2d96-491CA

of of ArkansasCourt Appeals
Division II
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Walters, & P. forHamby, Verkamp, by: Verkamp,John
appellant.

West, Core, & L.Canfield,Daily, by: JerryCoffman Canfield
Mainard, Mainard,and Turner& C. forby: appellees.James

Margaret Meads, Ozark, Arkansas,The ofCityJudge.
14,filed a condemnation onagainstcomplaint appellees June

1993, for the of and a water-purpose constructing maintaining
line,tank, andwater on land ownedstorage roadway by appellees.

Ozark a hundred dollar bond withposted seventy-five ($7,500.00)
office,the circuit clerk’s and the circuit court entered an order of

14,ofin favor Ozark on 1993. filedpossession Ozark a sec-June
30, 1994,ond amended on November to addcomplaint newly

discovered were filed adefendants. Answers trialseeking forjury
the of for the condemnedpurpose determining just compensation

A trial on the ofissue was held onproperty. jury compensation
11, 1996, $28,500and the awardedJanuary for theirjury appellees

property.

The thefees trial andrequested attorney’s duringappellees
after the of thereturn verdict. Plaintiff to anjury’s awardobjected
of on thefees basis that were authorizednot lawattorney’s they by
at the time the condemnation case was instituted or at the time the
order of was entered. The that “thepossession judgment provided

aforesaid,said of shallOzark in addition to the sumCity thepay,
$8,634.05sum of to defendants’ in accordance with Ark.attorney

Code Ann. It18-15-605.” is from this award of feesattorney’s§
that the Ozark We find andof no error affirm.City appeals.

It establishedis that are notfees allowedattorney’s
v,when for statute. Damron Univer-except byexpressly provided
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533, (1988)402Inc., 750 S.W.2d295 Ark.Estates, II,Phasesity
27,Co., 643 S.W.2d278 Ark.v. WheatleyImplement(citing Harper

forbar, damagesthe statute governingIn the case at(1982)).537
was amendeda waterdomain by companyeminentan proceeding

situations, of theafter entryin certainfeesto mandate attorney’s
of thetrial and entry judgment.but beforeorder of possession

the(1987), statutoryAnnotated 18-15-605Arkansas Code §
instituted,suit wasin effect when provided:provision

■—Damages Deposits.18-15-605.
of assessment of damagesin the matterThe further proceedings

the samethe owner shall bethe of to securemakingand deposits
in reference to condemnation pro-lawbyas is now prescribed

railroad, and telephone corporations.ceedings by telegraph,

made effectivestatute, Act of 1995 andas revised 1207This by
11, 1995, now provides:April

— Deposits.18-15-605. Damages
matter of assessment of dam-The further in the(a) proceedings

the owner shall be theand the of to secureages making deposits
law in reference to condemnationbysame as is now prescribed

railroad, and telephone corporations,proceedings by telegraph,
that the measure of shall be the fair market valueexcept damages

the of theof the condemned at the time of filing peti-property
as be deter-maytion the or water associationby corporation

mined a based on the of a licensed appraiser.by jury opinion
immediate(b) In the case of for orders ofapplication possession

association,the or water if the amount awardedby corporation
exceeds the amount the orby deposited by corporationthe jury

water in an amount which is more than twenty per-association
be entitledcent of the sum the landowner shall(20%) deposited,

to recover the reasonable fees and costs.attorney’s

Ann. 1995).Ark. Code 18-15-605 (Supp.§

$28,500There is no that the award of as com-jury’squestion
$7,500the land exceeded the more thanfor deposit bypensation

Therefore, if the statute has retroactivetwenty percent. applica-
tion, entitled to recover reasonableare attorney’sclearlyappellees
fees.



cites Arkansas Rural Med. Prac. Student LoanAppellant
Luter, 259,Bd. v. Ark.292 729 S.W.2d 402 in of(1987), support

its contention that there should be no retroactive ofapplication
However,the statute. Luter is from thedistinguishable present

case, because the involved in that casestatutory changes impeded
substantive, “vested,”a or for which theupon student loanright

board contracted in notes for loans made to Dr. Luter.promissory
court,The in the trial court’ssupreme decision toreversing deny

relief, held,the student loan board “The rule can be statedgeneral
— laws substantivecategorically affecting rights operate prospec­

Luter, 261,292 Ark. at 729 S.W.2d at 403tively.” There(1987).
are no substantive at issue in the case at bar.rights

Bibb,Both cite v. 30 Ark.parties City Fayettevilleof
31, 781 S.W.2d 493 for their TheApp. (1989), positions. applica­

case,ble statute in that Ark. Code Ann. 16-22-308 (1987),§
allowed reasonable fees to be assessed theattorney’s court andby
collected as costs. The trial in Bibb declined tojudge award attor­

fees on the basis that theney’s act was not in effect when the
action was review,commenced. The court of heldappeals, upon
that the correct resolution whether or not a statuteregarding
could be turned on whether theretroactively applied statute in

was characterized Bibb,as “substantive” orquestion “procedural.”
Bibb,In Matthews, 915,the court cited Harrison v.supra. 235 Ark.

362 S.W.2d 704 (1962):

The rule whichby statutesare construed to operate prospectively
does not toordinarily or remedialapply procedural legislation.
The strict rule of construction contended for does not toapply
remedial statutes which do not disturb vested orrights, create
new butobligations, only a new or moresupply rem-appropriate

to enforce anedy orexisting right obligation. These should
construction,receive a more liberal and should be a retro-given

effectspective whenever such seemsto have been the intention of
the (CitationsLegislature. omitted.)

37-38,30 Ark. at 781 S.W.2d at 496App. (1989).

cites Bibb for the that theAppellant bestproposition argu-
ment which could be made the retroactiveagainst ofapplication
the fees statute is that theattorney’s statute “deals not with the

for a but ratherprocedure with the substanceenforcing remedy of
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feeitself, the of an attorney’sit for awardthe i.e.remedy provides
38,Bibb, at30 Ark.be awarded before.” App.where none could

sentence,However, this courtin the nextat 496.781 S.W.2d
that a statuteand determinedthat argumentexplicitly rejected
in nature andfees as costs waswhich taxed attorney’s procedural

Bibb,it should bethat as such given retrospective application.
the Arkansasfrom Bibb was byThis rationale adoptedsupra.

Inc., 491,Co., 303 Ark.in Barnett v. Ark. Trans.CourtSupreme
798 S.W.2d 79 (1990).

the is whetherBased these precedents, questionupon
remedial in nature or (2)the is either or(1)statute procedural

Ark.In Ins. Co. v. 294creates a new USAA Boyce,obligation. Life
575, thatthe court determined(1988),745 S.W.2d 136 supreme

matterfees is a bythe allowance of attorney’s procedural governed
22 Ark.the of Arkansas. In Fowlerv.the laws of State McHenry,

196, with663 this court(1987),737 S.W.2d quotedApp.
Henderson,the from v. 200following language Dargelapproval

F.2d 564 Ct.(Emer. 1952):App.

ruleWe think that this conclusion is in accord with the setded
law are to bethat in or remedialchanges procedural generally

causes of actionexistingas toregarded immediately applicable
and not to those which accrue in the future unless amerely may

intent in the statute.iscontrary expressed

196, 200, 663,22 Ark. 737 S.W.2d 665 (1987).App.

find that the amendment to Ark. Code Ann.We §18-­
in nature and was to15-605 was instantlyprocedural applicable

the decision of the trialcauses of action. We affirm judgeexisting
in fees toawarding attorney’s appellees.

Affirmed.

Cooper Stroud,and JJ., agree.
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Booker T. CHAMBERS v. INTERNATIONAL PAPER
COMPANY

CA 96-409 938 S.W.2d 861

Court of of ArkansasAppeals
Division IV

19,delivered 1997Opinion February
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P.A.,Edward O. forMoody, appellant.

PLC, Dennis,Drake,Matthews & MichaelYoung, by:Bridges, J.
fpr appellee.

Layton Roaf,Andree Booker T.Judge. Appellant
a theChambers from Workers’byappeals ruling Compensation

claim,that his asbestosis filed more than threeCommission years
causes,due toafter his retirement on otherdisabilitypermanent
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thewas barred statute of limitations tothree-yearby applicable
andasbestosis silicosisclaims. We the Commission’saffirm ruling.

Chambers was the Internationalbyemployed appellee, Paper
for thirteen this(“IP”), heCompany years. During employment,

condition, arthritis,suffered from blood a heart andhigh pressure,
diabetes. The record thatreflects Chambers was or have beenmay

to asbestos his with IP and that heexposed during employment
16, 1990,awas also smoker. On Chambers became ill atMay

work and was with heart failure. As ahospitalized congestive
result, he never returned to work and ended his withemployment
IP in 1990. Chambers for bene-July applied long-term disability
fits in 1991 and was retired on inJanuary permanent disability July
1991.

The facts that rise topertinent Chambers’s workers’gave
claim for asbestosis are ascompensation follows. hisDuring

certain examinations wereemployment, pulmonary screening per-
formed on Chambers IP in 1985 and 1989. The 1985 exami-by
nation indicated a of abnormalities consistent withfinding pleural

disease caused the inhalation of irri-pneumoconiosis (lung by
andtants), diffuse There nois evidence thatpleural thickening.

the results of this medical exam were disclosed to Chambers at that
time and he continued to work at IP. A second pulmonary-func-
tion examination was in March and1989 indicated thatperformed
Chambers’s function was so low that he could not use alung res-

in situations. The evidence reflects thatpirator except emergency
the 1989 exam was either Chambers orreport picked up by
mailed to his and that Chambers discussedpersonal thisphysician,

with hisreport physician.

1991,In after Chambers had forApril applied disability
retirement, he was examined a Little Rock whoby physician,

infiltrates, cause,noted “diffuse withpulmonary [questionable]
consideration beto asbestosis.” Chambers consulted withFinally,

1993,another between and of and wasphysician February August
with moderate to severe restrictive diseasediagnosed causedlung

asbestos. Chambers last saw this in 1993.by physician August
asbestosis,After the of filedreceiving diagnosis Chambers a
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1993, three after28, than yearsmoreonof“notice injury” June
16, 1990.IP onat Mayhe last worked

forlimitationsstatute oftheasserted three-yearIP timely
defense; law (“ALJ”)the administrative judgeaclaims asasbestosis

Ann.in Ark. Codestatute foundthat the three-year §11-agreed
claim, alsobutChambers’sbarred1996)9-702(a)(2)(A) (Repl.

inan injury”had suffered “occupationalfound that Chambers
Commission, whichto the foil1990. Chambers appealedMay

thethe decision ofandaffirmed adopted ALJ.

thebased on1)makes twoChambers arguments:On appeal,
case, to theof the Commission is contraryhis thefacts of ruling

law; the of theand 2) rulingworkers’Arkansas compensation
federal dueviolates state and equal protec-Commission process,

tion, Act of 1990.the American -with Disabilitiesand

Laws1. Arkansas Workers’ Compensation

that the statute of limita-first ChambersFor his arguespoint,
the to asbestostions in a latent disease case involving exposure

of an asbes-the date of an informedto run from diagnosisbegins
disease, failure to this stan-tos-related and the Commission’s apply

that Chambers’s claimviolates Arkansas law. The founddard ALJ
of limitationswas barred the statutefor asbestosis by three-year

1996),in Ark. Ann. ll-9-702(a)(2)(A)found Code (Repl.§
which states in part:pertinent

for on account of silicosisdisabilityclaim for compensation[a]
(1)be filed the Commission within oneor asbestosis must with

disablement,time of and the disablement mustafter theyear
the last(3) injuriouswithin three from the date ofyearsoccur

to the hazard of silicosis or asbestosis.exposure

(Emphasis provided.)

16, 1990, andworked for IP on hisAs Chambers last May
28, 1993, claimfiled on his was clearlynotice of wasinjury June

after the date of his lastfiled more than three possible injuri-years
Moreover, the found that Chambers sufferedous exposure. ALJ

1990, retired onin and Chambersan May“occupational injury”
1991; Chambers doesno later thanfoil disability Julypermanent
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not assert that he suffered disablement within theany toyear prior
1993,his asbestosis claim in and within three offiling his lastyears

1990,in as theinjurious statute of limi-exposure May required by
tations. Chambers instead that theargues Commission misapplied
the statute of inthree-year limitations his case because he should
be filed,from the that his claim beexcepted requirement timely

to Ark. Code Ann.pursuant 11-9-701 Section(Repl. 1996).§
11-9-701, Death,”entitled “Notice of or inInjury provides perti-
nent part:

(a)(1)Unless an injury either renders the employee orphysically
so,unable to domentally or is made known to the employer

occurs,after it theimmediately shallemployee the toreport injury
the . . .employer.
.... (b)(1) Failure to the noticegive shall not bar claim:any
(A) death;the hademployer the orknowledge injuryIf of
(B) the had noemployee that theknowledge conditionor diseasearoseIf
out and in the course the oremployment;of of

If(C) the commission excusesthe failure on the thatgrounds for
some reason thesatisfactory notice could not be given.

(Emphasis provided.)

However, this isstatutory toexception inapplicable
Chambers’s case for two reasons. The statute that anrequires

notice ofemployee immediately an to thegive andinjury employer
the serves to excuse theexception provided only fail­employee’s
ure to the of annotify Chambers’semployer case doesinjury. not
turn on the failure to IP of his but rather thenotify failureinjury

claim,to file his and thetimely reliedstatutory exception upon by
Chambers thus has no direct to the facts of hisapplication case.

Chambers also reliesAlthough Talbert,Gunn Distrib. Co. v.upon
442,230 Ark. 323 S.W.2d 434 for the(1959), that hisproposition

failure to notice ofgive timely does not bar hisinjury claim
because IP did not or Talbertisplead prove alsoprejudice, inappli­

IP,cable to this case. Unlike the in Talbert failed toemployer
raise the statute of limitationstimely as a defense and had actual

attack,of the aknowledge heart because of ainjury, medical claim
filed Talbert. The courtby reasoned in Talbertthat the employer
and his insurer thus had not been the failure toprejudiced by give

notice of thetimely injury.
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anthat he is entitled toChambers’s excep­argument
— ait is based onmerit for a second reason faultytion lacks

of athat IP had certain injury,knowledge compensablepremise:
that his condition arose outthat had noor Chambers knowledge

This contention is con­in the course of hisof and employment.
the who found that Chambersto the of fact ALJ,findings bytrary

and that hetesta of his 1989 pulmonary-functionpicked up copy
1989.of his condition at least byhad knowledgeaccordingly

that he took the test to hisalso testified familyChambers report
inwith her the fact that he had hisand discussed painphysician

that, under the factschest. Chambers’s argumentConsequently,
case, that hehe should be excused from theof his requirement
file his claim is without merit.timely

the the Commission thatWith to byregard finding
limitations,claim was barred the statute of thisChambers’s by

deduciblecourt views the evidence and all reasonable inferences
thetherefrom in a most favorable to the of Commis­light findings

and affirms that decision if it is substantial evi­sion supported by
Williams, 169,dence. Arkansas Health v. 43 Ark. App.Dep’t of

the deci­863 S.W.2d 583 We will reverse Commission’s(1993).
convinced that fair-minded with thesions whenonly persons,
them, thesame facts before could not have reached conclusion

atarrived the Commission. Patrick v. Arkansas Oakby Flooring
Co., 34,39 Ark. 833 S.W.2d 790 If reasonable(1992).App.

conclusion,minds could reach the affirmCommission’s we must
Williams,the decision. Arkansas Health v.Dep’t supra.of

Here, Chambers has not shown that the Commission’s
Itwas not substantial evidence. is obviousruling supported by

thefrom record that both IP and Chambers had the 1989 medical
16, 1990,information to Chambers’s heartprior May problem

endedwhich his Chambers had sev­employment. Subsequently,
eral medical evaluations that further documented his condition.

the thatCommission’s Chambers knew orConsequently, finding
should have known of his condition is sub­clearly bysupported

evidence in the record and found to be thestantial was correctly
the claim. itbasis for statute of limitations to his Becauseapplying

is uncontroverted that did not return to work afterChambers May
16, 1990, had bethat to his last today injuriouspossible exposure
asbestos, theand limitation to run nothree-year logically began
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later than that date. It is also uncontroverted that Chambers did
28, 1993,not file his claim until six weeks after thenearlyJune

statute of limitations hadthree-year expired.

Chambers contends that Ark. Code Ann. 11-­Finally, §
which to file a9-529 1996),(Repl. requires employers report

10 of of notice ofwithin or of todays receipt knowledge injury
Commission,the Workers’ was violated IP inCompensation by

case, result,this and as a the Commission’s decision was erroneous
as a matter of law. Chambers cites no for this conten­authority
tion, and he fails to how this violation isalthough explain alleged

case,in his this has reference toargumentapplicable apparently
IP’s of the 1985 and 1989 examination results. How­knowledge
ever, the law in Arkansas is well settled that an knowl­employer’s

that certain facts exist that or not result inedge may amight might
claim does not the to a claim before itrecognizerequire employer

Sears,is filed with the Commission. See Garrett v. 43 Ark. App.
37, 858 146 thatS.W.2d We thus hold the Commission’s(1993).
decision is substantial evidence.bysupported

2. ConstitutionalClaims

Chambers also that the theof Arkansas Work-argues ruling
ers’ Commission violates state and federal dueCompensation pro-
cess, and the Americans with Disabilities Act ofequal protection,
1990.

We do not reach these because Chambers haspoints
failed to include of the made onany theseportion arguments
issues before the Commission or of the Commission’sany portion

fact,order with these issues. In there is no indication indealing
Chambers’s abstract that these issueswere even raised to the Com­
mission, determineand we will not to the record to whethergo
reversible error occurred. See Death & Perm. TotalDisab. Fund v.

62,39 Ark. 837 S.W.2d 293Whirlpool, App. (1992).

Affirmed.

Robbins, Neal,andC.J., J., agree.
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ALAMO v. Christiaon Susan COIETony

96-3 938 873CA S.W.2d

Court of of ArkansasAppeals
En Banc

19,delivered 1997Opinion February

Pro Se.Appellant,

Hutchinson, Carr,Karr & Charles forby: appellee.

Per Curiam. This case must be dismissed under Ark. R.
P.—Civil 4 because the didApp. not file aappellant noticetimely

of appeal.

Coie,Christhiaon SusanAppellee, Susan Alamo’s daughter,
Alamo,sued in theappellant, Tony Crawford County Chancery
1991,inCourt that hadSeptember violated aalleging appellant
ordertemporary him andrestraining members of theprohibiting

and Susan AlamoTony Foundation from Susan’sremoving body
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thatstatedIn her appel-from its mausoleum. complaint, appellee
from the mauso-the removal of her mother’s bodylant had caused

thatits location. alsoleum and had concealed Appellee alleged
had caused her to suffer emotionalactionsoutrageousappellant’s

an toand order appellantdistress. She sought damages requiring
14, 1995, the chancellor entereddeliver the Onbody. September

Susan’s and awardedan order to bodydirecting appellant produce
$100,000.00of for the tort ofin the amountdamagesappellee

20, 1995, at 4:26 filed hisOn p.m., appellantoutrage. September
20, 1995,onnotice of At 4:29 September appellantappeal. p.m.,

in the record tofiled a for new trial. There ismotion nothing
for newthat the chancellor ruled on motionindicate appellant’s

file a new notice oftrial. did notAdditionally, appeal.appellant

of Procedure —Civil 4(a)Arkansas Rule providesAppellate
that, as otherwise in sections of thissubsequentexcept provided
rule, filed within from thea notice of shall be thirty daysappeal

decree,of the or order from. Arkansasentry judgment, appealed
that, theRule of Procedure —Civil 4(b)Appellate provides upon

in the trial court of a motion for new trial under Ark.timely filing
the shall beR. Civ. P. the time for notice of59(b), filing appeal

extended as in this rule. Arkansas Rule of Appellateprovided
4(c)Procedure —Civil provides:

(b)If a motion listed in section of this rule as atimely [such
to amend the court’s of fact under Ark. R. Civ.findingsmotion

52(b), 59(b)]P. or a motion for new trial under Rule is filed in
the trial court the time for for all shallby any appeal partiesparty,

arun from the of the order or new trialentry granting denying
Provided, that ifor or other such motion.granting denying any

the trial court neither nor denies the motion withingrants thirty
denied(30) of its the motion will be deemed as of thedays filing,

A of filed before the ofday. any30th notice appeal disposition
or, entered,such motion if no order is to the ofprior expiration

the have no effect. A ofshall new notice30-day period appeal
themust be filed within the time measured fromprescribed entry

the order of the motion or from the of theof disposing expiration
fees be forNo additional shall such30-day period. required

filing.

file a ofThe failure to notice thistimely appeal deprives
Hudson, 635, 638,of Williamsv. 320 Ark. 898court jurisdiction.
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Rossi, 373, 374,465 v.S.W.2d Rossi 319 Ark. 892 S.W.2d(1995);
Here,246 to file a new notice(1995). failed ofappellant appeal

within the time measured from the of theprescribed expiration
thirty-day period.

Mitchell, 81,In Mitchell v. 40 Ark. 842 S.W.2d 66App.
case,we were(1992), with a similar situation. In thatpresented

4, 1991;the filed the notice of on onappellant appeal September
5, the filed motions for of fact andSeptember appellant findings

conclusions of law and for relief from the to thesupplement
decree. The court denied the motions at a heldorally hearing

14,on October 1991. We found it to thedismissnecessary appeal
and stated:

Therefore, under either motion filed onby appellant Sep­
5, 1991,tember the time to would run from theappeal ofentry

an order on the motion or from the thirtieth after theday filing
motion,of the whichever came first. See v.Ferguson Sunbay
Ltd., 87,301 Ark.Lodge, (1989);781 S.W.2d 491 v.Jasper

Pizza, 318,Johnny’s 305 Ark. (1991);807 S.W.2d 664 Phillips
Cook, 224,ConstructionCo. v. 34 Ark. 808 S.W.2d 792App.

(1991). These casesalso make it clear that even when an appeala-­
ble order has been entered and a notice of has been filedappeal

thereafter,within 30 days the of afiling motion for inprovided
Procedure RuleAppellate 4(b) will extend the time for thefifing

notice of and the notice ofappeal, filed the timeappeal isbefore
extended will be ineffective.

case,In the instant the notice of filed onappeal September
4, 1991, was ineffective because of the motions filed on Septem-

5, Moreover,ber 1991. those motions were deemed denied at
—the end of 30 afterdays were filed thethey unless trial court

ruled on them before that time. the trial courtAlthough orally
14, 1991,denied the motions at a on Octoberhearing this was

more than 30 after weredays they filed and werethey already
denied; therefore,deemed it was to file anecessary new notice of

within 30appeal after thedays motions were deemed denied.
done,Because this was not no has beenappeal Whileperfected.

this issue was not raised theby it is andappellee, jurisdictional we
must raise it even if the doparties not. v.Eddings 304 Ark.Lippe,
309, 802 S.W.2d 139 (1991).
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Russellville, 52 Ark.also v.at 85. See City40 Ark. App. ofSchaeffer
Benton,186, v. 49184, 134 Snowden(1996);916 S.W.2dApp.

75, 76, v. 49Glover(1995); Langford,896 S.W.2d 451Ark. App.
30, 31, S.W.2d 959 (1995).894Ark. App.

this astherefore dismiss untimely.We appeal

Dismissed.

K. v. STATE of ArkansasBrian CROW

938 S.W.2d 87496-558CA CR

of ArkansasCourt of Appeals
Division II

26,delivered 1997FebruaryOpinion
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Irwin,Robert E. for appellant.

Gen.,Winston BrentBryant, Att’y Asst.by: Standridge, Att’yJ.
Gen., for appellee.

Stroud,F. Brian K. Crow wasJr., Judge. convictedJohn
in court on a of Inmunicipal charge to anight additionhunting.

costs,fine and the court ordered his andmunicipal truckpickup
Arkansas,toforfeited the ofshotgun State to be of indisposed

accordance with the law. He the conviction to circuitappealed
court, where a found him Hejury was sentenced to oneguilty.

in with executionyear jail of sentence to certainsuspended subject
court,conditions. as had been done in the circuitmunicipalJust

ordered Mr.judge Crow’s truck and forfeited fol-pickup shotgun
the of thelowing verdict andentry On Mr.judgment. appeal,

Crow contends that the circuit court was without tojurisdiction
hear his case. His is that theargument court lackedmunicipal

to order ajurisdiction forfeiture thatand on the circuitappeal
court such theacquired only asjurisdiction court had.municipal
We and affirm.disagree

and forfeitureNight hunting of used therein areequipment
addressed the Arkansas Game Fishby and Commission Code.

18.02 inRegulation provides part:
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atkill withnightbe unlawful to hunt or wildlifeanyIt shall
type.use of a oflight anyor without the

$1,000.00$500.00 TOPENALTY:

addition, sentence of to one and/orup year suspen-In ajail
in accord-fishing may imposedand besion of hunting privileges

11.05, of Privileges.Code Revocation Equipmentance with
limited killingbut not to(includingin such violationsused
court, tobyand be confiscated the forfeitedmaydevices lights)

State, and of to law.accordingthe disposed

of andConfiscation and seizure for night huntingequipment
Fishother violations are addressed Game andby Regulation

but not limited01.00-D. It states that any includingequipment,
boats, motors, or in willful and delib-to vehicles usedguns, lights,

be and ofof seized accordingerate violation 18.02 may disposed
Furthermore, conviction of theto Commission uponpolicy.

defendant, order title to thethe court having jurisdiction may
bethe Commission with its toforfeited to disposalequipment

the the of Seedetermined court for benefit the Commission.by
01.00-D.Arkansas Fish RegulationGame and

that the circuit courtAlthough appellant argues
assuch the courton only jurisdictionacquired appeal municipal

had, he not the circuit court’s residualdoes juris­question general
a in an in thatdiction to order forfeiture original proceeding

court. Code Annotated section 16-96-507 (1987)Arkansas speci­
to circuit shall tried as if nofies that a case court be anewappealed

inhad been rendered. If defect occurred thejudgment any pres­
level,ent the court it remedied the decase at was bymunicipal

State, 292,Ark.in circuit court. See v. 315 867novo trial Bussey
208,State,v. 297 760S.W.2d 433 Ark. S.W.2d(1993); Griffin

State, 541, 52852 v. 295 Ark. 750 S.W.2d(1988); Stephens
case, toIn the the circuit court had jurisdiction(1988). present

of truck and the de novo trial.order forfeiture the inshotgun

at munic­Because the de novotrial cured defect theany
level, courtwe need not decide whether thecourtipal municipal

note, however, thatlacked order a forfeiture. Wetojurisdiction
a to the inherentwas not without remedy challengeappellant
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of a court over a forfeiture Anpower municipal proceeding.
accused who to a court fromwishes municipal exercisingprevent

over a matter seek a writ ofshouldjurisdiction given prohibition
Webb, 80,in circuit court. See v. Ark. 259State 323 913 S.W.2d

State, 208,v. 297 Ark. 760 852(1996); (1988).S.W.2dGriffin

also contends that the trial erred notcourt inAppellant
as civilwith forfeiture an in rem action ofproceeding independent

State,criminal doWe not In Dennis v. 26charges.any agree.
294,Ark. 764 S.W.2d 466 convicted of(1989),App. appellants

the offense of were thesentenced to fifteen innight hunting days
$1000,fined had theircounty jail, hunting privileges suspended

twofor and had a rifle and confiscated.years, The Den­spotlight
court,nis thethat inappellants argued theirfixing punishment,

theexceeded of Ark. Ann.clearly Code 15-43-­statutory range §
240 (1987) (since which limited the for arepealed), penalty person
convicted of to a of $10fine between andnight $200.hunting
We addressed that as follows:argument

out thatpoint 15-43-240 was enacted before[W]e §
Amendment 35 to the Arkansas Constitution was inadopted

amendment,1945. Under the of that theprovisions Arkansas
Game and Fish Commission was full and author-given complete
ity to rules andpromulgate for theregulations conser-necessary

wildlife,vation and ofpreservation all including regulations
setting for violations. . .penalties .

Pursuant to this theauthority, Commission promulgated
18.02,Regulation which that itprovides is unlawful to orhunt

kill wildlife at withany or without the of anight use Possi-light.
ble for its violation include a finepenalties $250.00of from to
$1000.00, a jail sentence of onetoup year, of hunt-suspension
ing of to twoprivileges up years, and confiscation of all equip-
ment inused the violations. Under the ofprovisions

35, law,Amendment these haveregulations the effect of and
courts know and such andjudicially rulesapply regulations
promulgated by administrative to Seeagencies pursuant law.

State, 78,v. 6 Ark. (1986).638 S.W.2d 686App.Johnson

State,Dennis v. 26 Ark. at 298.App.

Here, the circuit court committed no error in confis­
and to the State thecating forfeiting truck and ofpickup shotgun
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to thea his sentence for hunting pursuantas of nightpartappellant
Fish Commission.Game andof the Arkansasregulations

Affirmed.

Cooper Meads, JJ.,and agree.

v. of ArkansasPierre WEAVER STATE

316939 S.W.2dCA CR 96-360

Arkansasof ofCourt Appeals
IDivision

26,delivered 1997FebruaryOpinion

26,denied Marchfor rehearing 1997.][Petition
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Marschewski,R. for appellant.James

Gen.,Winston Moll,Bryant, Gen.,Att’y Asst.by; Sandy Att’y
for appellee.

Terry Crabtree, wasJudge. convicted ofAppellant
another to humanexposing virus inimmunodeficiency (HIV)

violation of Ark. Code Ann. 5-14-123 and1993) was(Repl.§
sentenced to in theyears Arkansasthirty of Correc-Department
tion. He asserts three issues on thatappeal, the trialcontending
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theevidence thatto introducethe Stateerredcourt by allowing
HIV; intrial court erredthat theforhad testedvictim positive

other sexualthe victimof regardinghis cross-examinationlimiting
certain rebuttalcontacts; court erred in allowingand that the trial

affirm.Wetestimony.

for13, 1993, listed as a contactwasOn appellantAugust
Healththe Sebastian Countyfor the virus atand was testedHIV

Wicke, theforan investigatorat the of GaryrequestDepartment
HIV, andforThe test returned positiveHealth Department.

26, advised1993. Wickeon appel-was notified Augustappellant
law, sexualif he chose to haveto Arkansaslant that according

intercourse, that he was HIVhe first inform his posi-must partner
test, the Healthanother and Departmentwantedtive. Appellant

were alsoof the second testthat The resultstested him day.again
positive.

is that the trial courtfirst of errorassignmentAppellant’s
that the victimthe to introduce evidenceerred Stateby allowing

irrele-that the evidence waswas HIV Appellant arguespositive.
value anyand that its outweighed possible proba-vant prejudicial

However, se thiswho was duringacting protive value. appellant,
trial,trial, Atthis forthe failed to appeal.of preserve pointpart

theto witnesswhen the State began questionobjectedappellant
victim for HIV as to the resultsin thewho had testingparticipated

The occurred:the victim’s test. followingof

Mr. Weaver: I object.

— the of 1994.Mr. Tabor: September

Mr. I object.Weaver:

The Court: Overruled.

I need to state the basis sir?why,Mr. Weaver: Do

Yes, it.sir. StateThe Court:

Honor, that theYour we contend aspectsMr. Weaver: Okay.
that is HIV positivevictim][the

Mr. Tabor: I’m sorry?

is,Well, I know what his objection really.The Court: don’t
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Mr. We contend that that fact thatWeaver: the is[the victim]
she’s been this is not infectionpositive, exposed,

been testas and that result indicates thatexposed,
isshe This is nopositive. exposure.

The isObjectionCourt: overruled.

will not thatThis court consider are raisedarguments
State, 302,for the first time on Nix v. 54 Ark. 925appeal. App.

S.W.2d 802 be anon(1996). preserved appeal, objection“[T]o
must be made trial courtto the with sufficient that the trialclarity
court has a fair to anddiscern consider theopportunity

State, 250, 251,v. 278 Ark.argument.” 644Abernathy S.W.2d
590, 591 did not(1983) (citations omitted). make clearAppellant
to the trial court the basis for his to the evidenceobjection that
the victim was TheHIV that raisespositive. arguments appellant
on that evidencethe was irrelevant andappeal, unfairly

are not deducible from theprejudicial, above-quoted objection.
Therefore, the court didtrial not have “a fair toopportunity
discern and theconsider and weargument,” Abernathy, willsupra,
not consider it on appeal.

error,For his second ofassignment contendsappellant
that the trial court erred in his cross-examination of thelimiting
victim other sexualregarding thatpartners. theAppellant argues
State the door to evidence of other sourcesopened from which
the victim could have contracted the virus theby presenting

that the victim wastestimony State,HIV In v.positive. 313Zinger
70,Ark. 852 S.W.2d 320 the(1993), court thesupreme rejected

that theappellant’s trial court shouldargument have allowed
evidence of a murdersimilar to show that the same couldperson
have committed the murder of which the were accused.appellants
The court stated:

issue,To thisaddress we must consider under what circum-
stances evidence is relevantincriminating others to aprove

State,defendant did not commit the crime Incharged. Killian v.
239, State,184 Ark. S.W.2d 12 (1931),42 and Westv. 255 Ark.

668, (1973),501 S.W.2d 771 the defendants attempted to intro-
duce that other beentestimony had withparties charged the

case,offense for which were Inthey tried. eachbeing we upheld
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there wasthe becausetestimonyrefusal to allowthe Trial Court’s
was guilty.the othershowing partyno evidence

issue, of Norththe Courtthis SupremeAddressing precise
stated:Carolina

to showtendingintroduce evidencemayA defendant
thecommittedother than the defendantthat someone

unless itis inadmissiblebut such evidencecharged,crime
Evidenceof the thirdguilt party.to thedirectlypoints

inference or conjecturemore than create anwhich does no
is inadmissible.guiltas to another’s

Wilson, 1988). The SupremeS.E.2d 589 (N.C.v. 367State
the rightthat a defendant hashas recognizedCourt of California

but stated:third culpabilityevidence of partyto present

evidence, how-anydoes not thatrequirerule[T]he
remote, third possi-admitted to show a party’sever must be

orof mere motive¡E]vidence. . .ble culpability
crime in another with-person,to commit theopportunity

more, aa reasonable doubt aboutwill not suffice to raiseout
be direct or circumstantial evi-there mustguilt:defendant’s

actual ofthe third to the perpetrationdence linking person
the crime.

Kaurish, 1990).(Cal.802 P.2d 278v.People

75-76, at 323.Id. at 852 S.W.2d

of the victim wouldof sexualThe number partners
that one or more hadif could showbe relevantonly appellant

them or thatto itthat the victim was throughHIV and exposed
the associ­HIV and dangersthe knew had disregardedvictim they

However,them.sexual intercourse with appel­ated with having
the sexualevidence that partnerslant did not any suspectedprofFer

contracted theor that the victimdid have the virusof the victim
she had withthan the appel­other relationshipvirus by anything

elements of thewith thethe thirdlant. The nexus linking parties
Therefore, refused tothe trial courtwas properlyoffense lacking.

sex­the victim’sto ask concerning pastallow questionsappellant
ual encounters.

error, the trialcontendshis last assertion ofFor appellant
Wicke,ofthe rebuttal testimony Garyerredcourt by admitting

Health Atthethe for Sebastian County Department.investigator
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case,the close of in which testified that heappellant’s appellant
told the victim that he was HIV to sexualpositive prior having

her,intercourse with the State informed the trial court that it
wished to recall Wicke to that had stated toGary testify appellant
him that if he was he would HIV totruly positive, give everyone
he could. The State that it had learned of the state-explained just
ment and did notby use the statement inappellant its case-in-
chief because it had not it to in Theprovided appellant discovery.
State contended that the became relevant aftertestimony appellant
testified that he told the victim he had tested for andHIVpositive
that the of Wicke wouldtestimony refute hisGary testimony.

The trial court did not err in theadmitting testimony
of Wicke as rebuttalGary The istestimony. prosecuting attorney

arequired, to disclose to aupon timely defendant allrequest,
statements made the defendant of which theby attor­prosecuting

has Ark.ney However,R. Crim. P. 17.1knowledge. the(a)(ii).
State need not State,disclose true rebuttal evidence. v. 314Pyle

165,Ark. 862 S.W.2d 823 In(1993). thePyle, courtsupreme
rebuttal evidence:explained

The answer lies in whether Heflin was a rebuttal -wit-properly
so,ness. If the state was not to disclose himrequired before trial.
State, 202,Asher v. 303 Ark. 795 S.W.2d (1990);350 Weaverv.

State, 556, Also,290 Ark. 720 S.W.2d 905 (1986). the ofscope
latitude,his in that eventtestimony is widegiven and it will not

be restricted merely because it could have been onpresented
State, 16,direct. Birchettv. 289 Ark. 708 S.W.2d 625 (1986).

The definition of rebuttal evidence found in Birchettv. State
is instructive. We wrote that rebuttalgenuine evidence “consists
of evidence offered in to new matters.”reply Id. at 20. We said
that evidence can still be categorized as genuine rebuttal evidence
even if it However,with theoverlaps evidence in chief. the evi-
dence must be toresponsive that which is thepresented by
defense. Id. at 19.

178-79,Id. at 862 S.W.2d at 830.

Wicke’sGary was offered totestimony rebut the testi­
of that he had toldmony the victimappellant that he had tested

for HIV. Wicke’spositive wentGary to the intenttestimony of
not to tell thatappellant he had theanyone virus in order to
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andrebuttal testimonyto it. It wasthem properexpose
admissible.

Affirmed.

Rogers,and agree.Pittman JJ.,

DISTRICTSCHOOLFrankie HALL v. KINGSLAND

938 S.W.2d 571CA 96-499

of ArkansasCourt of Appeals
IVDivision

26, 1997delivered FebruaryOpinion
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Barnes, Barnes and L.Mitchell, & Marcia Ran-Blackstock by:
Mano, fordolph appellant.

P.A.,Laser, Watts, forWilson, & Jr.,by: Angulo,AlfredBufford
appellee.

Layton Roaf, This is anAndree ArkansasJustice.
Teacher Fair Act case. TheDismissal (“TFDA”) appellant,

Hall,Frankie was informed the Schoolby Kingslandappellee,
District as anthat her contract(“School District”), elementary

would be renewed 1993-94not for the schoolprincipal year.
TFDA, HallPursuant to the a before the schoolrequested hearing

board, in which the board notthe decision to renew herupheld
contract. Because the was not scheduled within the timehearing

TFDA,the the trial court Hall’srequired andby granted appeal
mandamus,for writ of and ordered reinstatementpetition plus

back and benefits. Hall from the trialpay court’sappeals only
failure to award fees. andWe reverse remand.attorneys’

Because the School District does not from the trialappeal
Hall,court’s ofin favor we need furtherruling not recite the facts

to the nonrenewal ofleading Hall’s contract. In theup notice of
and writfor ofappeal mandamus filed Hall in the cir-petition by

cuit court of Cleveland she asked that theCounty, trial court
order the School toDistrict issue her a for thecontract 1993-94
school because theyear, of theuntimely review hear-scheduling

violated the anding TFDA the School District’s personnel poli-
cies. Hall also forasked back socialpay, matching andsecurity

benefits,teacher retirement and feesrequested attorneys’ pursuant
to Ark. Code Ann. 16-22-308 1994). Hall’s motion for(Repl.§

wassummary thejudgment granted circuit who orderedby judge,
reinstatement, back and thenbenefits. Hall filed apay, motion

fees toseeking attorneys’ 16-22-308. The trialpursuant court§
found that because the was toproceeding brought pursuant the
TFDA, fees,which made no for theprovision attorneys’ motion
should be denied. soleHall’s on is that the trialpoint courtappeal
erred in that the TFDA’s failurefinding to mention feesattorneys’

ofconsideration an award of theprohibits fees to prevailing party.

Hall concedes that the TFDA notdoes expressly pro­
vide fees; however,for the award of sheattorneys’ contends that
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16-22-308,Ark. Code Ann.underan award issuch permissible §
in part:which pertinentprovides

. . for labor oron . . . contract.In civil action to recoverany [a]
services, bemay. . the prevailingpartyfor breach of contract.or

andbe assessed the courtbyfee toattorney’sa reasonableallowed
as costs.collected

favor,This inthis issue in Hall’sdecidedcourt has recently Junction
61, 239938 S.W.2dv. 56 Ark.Dist. App.School AlphinCity

disallowance ofthe trial court’swe reversedIn(1997). Alphin,
in actionwho an broughtfees to a teacher prevailedattorneys’

TFDA, was based on thewhere the disallowanceto thepursuant
In socourt in Hall’s case.articulated the trialsame reason by

court, andourtwo cases decided bywe supremeholding, applied
stated that:

athe Fair DismissalAct is bothtobroughtaction pursuant[a]n ” within the mean-“a claim for ‘laboror services’civil action and
16-22-308, the statute authoriz-Ann. generalof Ark. Codeing §

Dist., 320 Ark.v. Line Sch.Countyfees. Sosebeeattorney’sing
412, v. 305Ft. Smith(1995); City Driggers,897 S.W.2d 556 of

409, The court held in(1991).748 supremeArk. 808 S.W.2d
the isunderlying litigationmatter ofthat the subjectDriggers

mayArk. Code Ann. 16-22-308of whethersolely dispositive §
be invoked.

Id.

that the award ofHall concedes attorneys’Although
see, Inc., 304 Ark.v. Sun Indus.fees is Chriscodiscretionary, e.g.,

here,227, the trial court did not exercise717 (1990),800 S.W.2d
fees. Ait declined to award Hallits discretion when attorneys’

the law is a manifest abuse of dis­erroneous ofclearly application
321Util. v. Trucking,cretion. Little Rock Waste Water Larry Moyer

303, Because this court has deter­S.W.2d 760 (1995).Ark. 902
action,fees are recoverable in a TFDAmined that pur­attorneys’

16-22-308,Ann. and remand thiswe reversesuant to Ark. Code §
if an award of fees istrial to determinecase to the court

warranted.

andReversed remanded.

Neal,Robbins, and J., agree.C.J.,
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ELLIOTT, of the Estate ofPersonalGenevieve Representative
McGowen, Deceased v. BOONE COUNTYDiana Sue

LIVING,INDEPENDENT INC.

939 S.W.2d 844CA 96-18

of ArkansasCourt of Appeals
Divisions I and II

5,delivered March 1997Opinion

Patterson,D. forJerry appellant.
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Goldie, Goldie,Davis & E. forby: appellee.James
Mauzy Pittman, The GenevieveJudge. appellant,John

Elliott, from an order the heronappeals staying proceedings
Boonewrongful-death complaint against appellee, County

Inc., until andcostsIndependent Living, appellant paid appellee’s
fees in connection with a dismissedattorney’s wrong-previously

ful-death action. that the trial court was withoutAppellant argues
to make of fees a condition toauthority payment attorney’s having

the lifted. Because we conclude that was notstay appellant’s point
merits,for itwe do not address on its and wepreserved appeal,

affirm.

first filed her lawsuitAppellant wrongful-death against appel-
7, 10, 1994,lee on 1993. On took aMay February appellant

nonsuit to Ark. P.R. Civ. 41.voluntary pursuant Appellant
9, and,refiled the action on 1995. answeredFebruary Appellee

Ark. R. P.Civ. moved for an order theciting 41(d), staying pro-
until $105.68 in costs andceedings appellant paid appellee

$4,055.68 in fees associated with the firstattorney’s action.
did not to the motion. the trialAppellant respond Subsequendy,

court entered an order the above facts andreciting giving appel-
14, 1995,lant until to to motion.July respond appellee’s Again,

7, 1995, court,filed On the trialappellant nothing. September
the lack of tospecifically noting any response by appellant appel-

motion,lee’s entered an order the untilstaying proceedings appel-
$3,000.00lant $105.68 in costs and inpaid appellee attorney’s

fees. This followed.appeal

Rule of the Arkansas Rules of Civil Procedure41(d) provides
as follows:

Costs Dismissed Action. If aPreviously who hasplaintiffof
action,once dismissed an or who suffered anhas dis-involuntary

court,missal in commences anany action based or includ-upon
defendant,the same claiming the same the courtagainst may

make such order thefor of costs of the actionpayment previously
dismissed as it deem andmay the inproper may stay proceedings
the action until the has thewith order.plaintiff complied

that this rule does notargues authorize trial courts toAppellant
order the of fees as “costs.”attorney’s notespayment Appellant
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issue, see Transitcourt has not decided thisthat the supreme
487, 126 butHomes, v. Ark. 701 S.W.2d (1985),Inc. 287Bellamy,

147,Aiken, for thev. 273 Ark. 617 S.W.2d 358 (1981),cites Brady
be asthat fees are not to allowedattorney’sgeneral proposition

statute or court rule. SeealsoArkansascosts as byexcept provided
Kistler, 501, 32v. 320 Ark. 898 S.W.2dHuman Servs.Dep’t of

that is a oneWe(1995). argument strongrecognize appellant’s
However,merit. because failed toand well havemay appellant

court,the in before the trial we are unable toraise issue any way
it.address

It has been held that Arkansas nocourts havelong
rule. to limited none ofSubject veryplain-error exceptions,

here, thewhich are rule in this state is that anapplicable argument
for reversal will not be on in theconsidered absence of anappeal

State,in the trial court. v. 270 Ark.Wicksappropriate objection
781, 80,606 seeS.W.2d 366 v. 312 Ark. 847(1980); Lynch Blagg,

Inc., 235,Co.,S.W.2d 32 v. Lee(1993); 304 Ark.Sturgis Apparel
800 S.W.2d 719 The rule an(1990). below isrequiring objection
no less to the award ofapplicable questions regarding attorney’s

David, 387,fees. See Farm Bureau Mut. Ins. Co. v. 324 Ark. 921
Barnett, 146,S.W.2d 930 v.Benton 53 Ark.(1996); 920App.

case,S.W.2d 30 Under the facts of(1996). this whereparticular
months,the motion for fees was not acted for over six dur­upon

which time the trial court inviteding tospecifically appellant
motion,to the of the rule isrespond application general especially

appropriate.

It was in our conference of this case thatargued the trial
court lacked to award“subject-matter jurisdiction” feesattorney’s

therefore,under Ark. P.R. Civ. and that the issue41(d), bemay,
conclude, however,raised for the first time on We that theappeal.

court did not lack over the ofsubject-matter jurisdiction question
fees.attorney’s

State, 144,In 22v. Ark. 737 S.W.2dBanning 167App.
we(1987), explained:

The rule of almost universal is that there is aapplication
distinction between want of jurisdiction to a matteradjudicate
and a determination of whether the jurisdiction should be exer-
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of the matter is con-subject power lawfullycised. Jurisdiction
theconcerning generalferred on a court to mattersadjudge

It is to act on the causeofcontroversy. generalinquestion power
and to determine whether the facts callparticularaction alleged

matter doesjurisdictionfor the exercise of that power. Subject
on a correct exercise of that in any particularnot depend power

case. If the court errs in its decision or proceeds irregularly
the is or directremedy bywithin its assignedjurisdiction, appeal

thein court. If it was within court’serring jurisdic-action the
matter,tion to act the that action is untilsubject bindingupon

reversed or set aside. [Citations omitted.]

149, 170;Id. at at see Leinen v. Arkansas737 S.W.2d Dep’t of
Servs., 156,Human 47 Ark. 886 S.W.2d 895 In re:(1994);App.

116,Ark. 535 see(1992);39 839 S.W.2dof D.J.M.,Adoption App.
State, 220,also Birchett v. Ark. 795 S.W.2d 53 (1990).303

of deathsubject-matter jurisdiction wrongfulClearly,
actions, here,are involved is in the circuit courts ofsuch as vested

the circuit courtthis state. as is also withclearly, empoweredJust
to hear and determine for costs and feesauthority requests grow­

itsout of actions within While the courting assigned jurisdiction.
here erred inhave its decision or inmay proceeded irregularly

its that is different fromexercising assigned jurisdiction, entirely
the matter of its to determine whether to exercise thatjurisdiction

or not.power

Bethune,we note the case of Lewallen v. 267Finally,
976, There,Ark. 593 S.W.2d 64 (Ark. other1980). amongApp.

this court reversed an award of fees thethings, attorney’s despite
lack of an in the trial court. the extent thatTo Lewallenobjection
conflicts with this it is and is overruled.wrongopinion,

Affirmed.

Robbins, Rogers, Stroud, Neal,and andC.J., JJ., agree.

Griffen, dissents.J.,

Griffen,Wendell L. Judge, dissenting.

holds, not;A lawis onethat whether it or a had lawgood yourecognize
—cannot,is one that howevermuch ordainit.you RuskinJohn
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ato disregardhas decidedour Courtofa majorityToday
of Arkansas140law, prece-that stands yearsordain oneyetgood

ofbodythehead; overwhelmingthat contravenesits onedent on
fees,of attorney’sthe shiftingregardingAmerican jurisprudence

onin a case direcdy point,courtof this verya decisionoverrules
Arkansasthe Supremedecision byan eighty-year-oldignores

the rest ofCourt, alongsidebe justifiedand cannot rationally
thanRather recognizefees.on attorney’sArkansas law shifting

atolaw, has decidedthe upholdthe majorityand follow good
the tothe norhad neither right powertrial courtresult that a
it, if a trialto asfailed tothe objectenter because appellantmerely

actunauthorizeddo ato blatantlyis somehowcourt empowered
fundamentalto reverse thathas noan court dutyand appellate
Ito it below.a has not objected respectfullyerror when litigant

convoluted rea-thethe result reached today,dissent from unjust
itrests, of law thatthe unsound ruleit andon whichsoning

our entire civil litigation process.inflictsunnecessarily upon

thatsuit in Searcy Countyfiled a wrongful-deathAppellant
took aShe then voluntarytransferred to Boone County.was later

Thethe action in Boone County. appel-nonsuit and later refiled
to theand moved stay proceedings pursu-lee answered separately

Procedure,Civilof the Arkansas Rules ofant to Rule 41(d)
$3,950.00ofand fees$105.68that costs of attorney’srequesting

entered antrial courtto lift the The eventuallybe stay.imposed
$105,of anduntil costsorder thegranting stay appellant paid

$3,000. a ordid not submit brieffees of Appellantattorney’s
the fee ofthe trial court attorney’s aspectto concerningobjection

entered, anthe trial court entereditthe order before was although
briefsa for letter regarding appellee’sorder that set deadline filing

costs, that itaward ofto and statingmotion stay proceedings
the file and briefs.afterrender an reviewingwould opinion

order,of thethe feehas now attorney’s aspectappealedAppellant
theaffirm the trial courtthe has decided to despiteand majority

nor other Arkansas authoritythat neither Rule 41(d) anyreality
the ofincluded within meaningfees to beattorney’spermits

“costs.”

P. states:41(d)Ark. R. Civ.
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Costs DismissedAction. If a who has oncePreviously plaintiffof
action,dismissedan or has sufferedan involuntarywho dismissal

court,in commences an action based or theany includingupon
defendant,same theagainstclaim same the court make suchmay

order for the of of the actionpayment costs dismissedpreviously
deemmay mayas it and the in theproper stay proceedings action

until the has with theplaintiff order.complied

Rule aauthorizes trial court to order that “costs of41(d) the
action dismissed” be It does not authorize thepreviously paid.
trial order the ofcourt to for thefees”payment “attorney’s previ­

action. lawdismissed Arkansas is clear that the termously “costs”
fees,does not include whether the termordinarily attorney’s is

Kistler,used in a statute Arkansas Human v.(see Servs. 320Dep’t. of
501,Ark. S.W.2d 32 or898 when it in a rule(1995)), ofappears

8,civil Clawson v. 281 Ark.(see 661 S.W.2d 354procedure Rye,
(1983)).

Nevertheless, the has decided to affirm the trialmajority
court because did not its assessment ofappellant attor-challenge

fees. I that had noticeney’s certainly thatagree appellant ample
this issue was before the andtrial court toadequate opportunity

to the ofobject fees as a condition toimposition attorney’s lifting
However,the one need not condonestay. appellant’s inexplicable

failure to file a brief or otherwise to theobject of attor-imposition
fees in order to the and of theney’s trialquestion right power

court, instance,in firstthe to an order to the otherimpose pay
side’s fees under the ofnotion “costs” for oflegal Rulepurposes

Indeed,41(d). our court dealt with this insituation Lewallenvery
Bethune, 976,v. 267 Ark. 593 S.W.2d 64 (Ark. 1980).App.

Lewallen,In a chancellor assessed costs for lost andwages
of witnesses who beenhad not toexpenses assubpoenaed testify

$2,743.50well as feesattorney’s a for dila-totaling against party
tactics in atory motion to recuse two trialfiling before in andays

action that beenhad for The feepending years. attorney’s portion
$1,365.08,of that award was for as for a attor-payment Kentucky

trial,who had traveled to attend the andney who had sub-spent
instantial time trial Our notedpreparation. opinion specifically

that no were made theobjections to the orby appellants hearing
to or made,that the chancellorany ruling finding hisincluding
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fees, andlostand order attorney’s wagesallowingfindings
towere and ready testify,of the witnesses who presentexpenses

anthe absence ofbeenbut who had not subpoenaed. Despite
the fact that no finalthe and judg-despiteobjection by appellants

case, reached theon the merits of the wement had been rendered
the chancellor’s ordermerits of the and reversed grantingappeal

with the wit-the fee and costs associated unsubpoenaedattorney’s
nesses, action inthat the lower court’s awarding judgmentholding

that aunder the rule judg-for the items waschallenged appealable
the theis when ofment or costs powergranting denying appealable

984,at Id. 267 Ark. atto assesscertain items of cost is issue.court
at in text).593 S.W.2d 68 original(emphasis

andLewallenv. Bethune also contains a succinct authoritative
that the rule thatof the Arkansas law follows generalexposition

aresuch as feesextraordinary attorney’s distinguishableexpenses
from, as, costs.and therefore not recoverable This hasordinary
been the law in Arkansas since before the Civil War. See v.Temple
Lawson, Pilkinton wrote in Lewal-19 Ark. 148 As(1857). Judge
len, the fees from one’s into recover attorney’sright opponent

a the costs does not exist at commonas of litigationlitigation part
statute, rule, somelaw and is not allowable without a court or

the of fees inauthorizing taxing attorney’sagreement expressly
Lewallen,addition to the court 267 Ark. at 985.costs.ordinary

for this was so and thatOur legal high strongrespect proposition
the Arkansas Court for held that even amany years pro-Supreme
vision in a note that the holder to recoverpromissory permitted
his fees was to Id. at 986. Thatattorney’s contrary public policy.

the enactment of Actwas not untiljudicial position superseded
time, however,350 of 1951. Id. Even since that the appellate

of this state have held that of attor-courts consistently recovery
fees is allowedas “costs” not whenney’s except expresslyprovided

Creviston,rule.statute or court Hot v. 288 Ark.by City Springsof
286, Estates,415 v.(1986);705 S.W.2d Damaron 295University

533,Ark. 750 S.W.2d 402 Fausett Buildersv. GlobeIndem-(1982);
301, Feltman,220 Ark. 247 S.W.2d 469 Robertsv. 55(1952);nity,

142,Ark. 932 S.W.2d 781 (1996).App.

Co., 572,In Labat v. Piano 130 Ark. 198 S.W. 125Dugan
the Arkansas Court addressed the(1917), very subjectSupreme
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i.e.,mistaken,about which the is whether a ismajority party
trialbarred from review of courtobtaining appellate judgments

that are void on their face. Labat involved an from theappeal
of the owner of a and herentry summary judgment against piano

hadsureties after the owner been sued for the ofpurchase price
the After an adverse adecision before of thejusticepiano. peace,
the owner to circuit court and a bond thatappealed suretyposted

for her deliver the theto to sheriff demandprovided piano upon
in case of an adverse atresult trial in circuit court. The circuit

$220,court trial resulted in a verdict Labat forjury against plus
interest. The circuit thencourt entered Labatjudgment against

verdict,for the amount of the declared that to be a lienjudgment
on the and also entered Labatpiano, personal judgment against
and the sureties on her bond. a motion for new trialAlthough

overruled,was made and the motion did not the trialchallenge
court’s action in a therendering personal judgment against appel-
lant and her sureties on the bond. LabatWhen thechallenged
trial court’s in her to thesummary judgment appeal supreme
court, us,the as does the before that theappellee argued, appellee

court could not review the trial court becausesupreme noruling
was saved when the was entered.exception Thejudgment

court that thesupreme rejected argument statementby following
in its decision to reverse the summary judgment:

It is counsel forurged by that this ofappellee ruling court
can not be reviewed here thefor reason that no wasexception
saved at the time and embraced in the motion for new trial. The

face,is to that extentjudgment void on its because it is unwar-
Therefore,ranted. no wereexceptions necessary.

It be likened to amay defaultjudgment by upon pleadings
action, court,which do not state a cause of and the error of the

therefore, theon face of the record. Theappears erroneous
action of the court in thisrendering was not one of thejudgment

which occurred thethings of the trial toduring progress which
must have been saved in order to callexceptions for a review in

was, therefore,this court. It to noteunnecessary atexceptions
the time or to the in aembody objections motion for new trial.

575,Id. at 198 S.W. at 126.
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indecided and LabatAs the courtsupreme pronounced
trial court takes action that is voidalmost when aeighty years ago,

face, a to in order toon its it is not for objectnecessary party
us,In the case before thethe issue for review.appellatepreserve

it antrial court acted outside its and when awardedrightpower
fee as court costs. as the trial court in Labat lackedattorney’s Just

the or to award on thesummary judgmentright power appellant’s
bond, the trial court in this case lacked the orsurety right power

fee under Ark.to assessan as costs R.attorney’s against appellant
face,TheCiv. P. fee award was void on its so41(d). attorney’s

that review cannot be failure tojudicial byprevented appellant’s
Thebelow. to avoid that conclusion is to holdobject only way

that trial courts awards of fees as costs con-may impose attorney’s
to 140 of Arkansas law.trary years

The does not and cannot the existence ofmajority dispute
the Arkansas rule. must also thatlongstanding They acknowledge
the Arkansas rule is consistent with the American rule concerning

fees that for each to theattorney’s bear cost of theirprovides party
Lane, 439,own v. 286 Ark.attorney. 706 S.W.2d 378Millsap

527, 527,Trusteesv. 15(1986) Otto 105 U.S. 26(citing Greenough,
L.Ed. 1157 The(1882)). has cited no for theappellee authority
novel notion that the rule should be when liti-general disregarded

nonsuit,is refiled a agation andby plaintiff following voluntary
the has cited no Arkansasmajority for thatauthority proposition

Thus,either. the decision bemust seen as a new rule of lawtoday
fees to be aspermitting costs as a condition toattorney’s imposed

a refiled action a nonsuit if a trialprosecuting courtfollowing
However,decides to them and to it.impose nobody objects

has how and a trialnobody court is somehow nowexplained why
with the and to do what itempowered right has heretoforepower

Arkansas,never been able to do in and without orany statutory
Instead,other authorization shown. the majority opinion casually

overrules Lewallenand Labat withoutignores giving any justifica-
tion for the radical new rule now announced.

Athena,Like who in Greek was bornmythology fully grown
Zeus,and armed for battle from the brow of the rule of law that

the delivers tomajority Arkansas is born bat-today litigants doing
de, Athena,in this case an Unlike thisagainst unwitting plaintiff.
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new rule is neither beautiful nor wise. needOne not be an alarm-
ist to the mischief that it willcontemplate produce. Ordinarily,

arefees not recoverable from an inattorney’s opposing party
it,Arkansas unless a statute or court rule andexpressly permits

then are recovered the afterthey only by prevailingparty something
has been be it the merits of theadjudicated, or somelitigation

However,material of it. theaspect introduces amajority today
—new creature the fee that is recovered withoutattorney’s any-

before the merits of athing being adjudicated, lawsuit have been
decided (the filed its answer and followed it with aappellee merely
motion to the lawsuit of thestay feepending payment attorney’s
incurred in the dismissed and withoutpreviously action), any legal
basis for the to it.ordering The inopposing party pay appellee
this $3,000actionwrongful-death is now awarded a feebeing
from becauseappellant merely did what theappellant Arkansas
Rules of Civil Procedure take apermit, nonsuit.namely voluntary

course,Of no one thinks that ifseriously appellant ultimately
recovers on the themerits trial court will have the toauthority
refund theof amount that itany has now beenpart inupheld

Moreover, neither thetaking. nor the canappellee majority
how a trial court is somehowexplain authorized and empowered

to award an fee as costs because theattorney’s adversemerely party
fails to to it.object

One would also think that the fact that the rule announced
istoday with the restmanifestly incongruent of Arkansas’ civil

procedure fees would militateconcerning attorney’s itsagainst
Beforepromulgation. thetoday, of theonly Arkansasprovisions

Rules of Civil Procedure that authorize the ofrecovery attorney’s
fees from an adverse were Ark.litigant R. Civ. P.punitive. 37
authorizes a trial court to award reasonable fees as aattorney’s
sanction a that failsagainst to makeparty in violationdiscovery of

rules afterdiscovery been ordered to do so thehaving court.by
Ark. R. Civ. P. 11 authorizes a trial court to award feesattorney’s
as a sanctiondisciplinary and theiragainst wholitigants attorneys

and othersign that havepleadings nopapers otherproper purpose
than to harass other causelitigants, or causeunnecessary delay,
needless increase in the cost of Both 11litigation. Rule and Rule
37 that therequire judicial ordered tofindings party pay attorney’s
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fact,In 11fees has in conduct. Ruleengaged providesprohibited
sanction,that the trial court shall animpose includingappropriate

fees, motion,whenever it finds that a or otherattorney’s pleading,
thehas been in violation of the rule. Nowhere dosignedpaper

awardrules of civil authorize trial courts to attorney’sprocedure
fees a for that our rules Ifagainst litigant doing something permit.
the before us nonsuited her action inappellant wrongful-death

and refiled it in Boone to withSearcy County County comply
law,ofsome Arkansas then decision defies rea-aspect today’s truly

son she will be didbecause now not because shepenalized, merely
what Arkansas law civil because didand but sheprocedure permit,
what Arkansas law and civil demand. I cannotprocedure imagine
a more unreasonable result or rule.

The its decision to insulate the trial court’smajority explains
from reversal to the that atruism mustruling by resorting party

make a to trial incourt error order totimely challenge preserve
the to that error on The ruleright challenge appeal. general

that be raised to trial court inrequiring timely objections rulings
order to the to them is meant to trialpreserve right appeal protect
courts from ambushed thatbeing concerning theyrulings may

make, but which have the orerroneously tothey right power
make in the first instance. Put the rule meansdifferently, general
that trial willcourts not be reversed for erroneousmaking rulings
on matters that have the or to decide when anthey right power

However,affected has failed toadversely the Labatparty protest.
shows that there is a clear difference between an errone-holding

ous trial court aon matter that the court has the orruling right
to decide in whether to receive a matter in(aspower evidence)

and a that is the trialbecause court had no orruling rightunlawful
to make it in whether to award(as fees absentpower attorney’s

or rule If this situation involved anexplicit statutory authority).
erroneous aof statute or court rule that attor-application permits

fees to be to a defendant such as when aney’s paid appellee previ-
refiled,nonsuited action has been thenously our time-honored

of based on errors not raised inpractice rejecting allegedappeals
fashion before the trial court would be and reason-timely proper

able even if the trial court had the rule. Toincorrectly applied
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however,in that is theview this case light, plainly wrong given
themountain of to contrary.authority

Moreover, it that the trial court had nobecause is obvious
to award fees as costs to eitherorright power attorney’s appellee,

otherwise, the real us is notunder Rule or issue before41(d)
below,whether should have but whether weobjectedappellant

a to correct trial court errors to our attentionhave duty brought
ultra viresconduct. The of the decisioninvolving blatantly upshot

reached is that courts have no to reverse rul-today appellate duty
that are the which exceed theor ofbeyondings scope legal power

trial courts are to inwhen usthey presented appeals brought by
affected This radical deserves honestadversely parties. philosophy

criticism, in of the Labat and Lewallen Inespecially light holdings.
—a constitutional the like otherdemocracy judicial everypower

— must come from somewhere.governmental power Judicial
is not self-existent. are neither eternalCourts norpower omnipo-

Rather, it is atent. fundamental tenet of American government
to the Declaration of that anddating Independence governments

the courts within them derive their from the consentjust powers
of the That truth is also stated in the to thegoverned. preamble

Constitution,Arkansas and in the article of that documentjudicial
court, courts,that vests the circuit and otherspecifically supreme

courts with in Arkansas. Thedesignated judicial power supreme
court is vested with over circuitexpressly superintending power

such as the trialcourts court from which this has beenappeal
taken. The Arkansas ofCourt was created in 1979Appeals by

Constitution,Amendment 58 to the Arkansas and the supreme
court has decided that the of the Court ofjurisdictionappellate

includes such as the one before us. The ofAppeals appeals people
Arkansas have and determined that noemphatically deliberately

review,trial court is insulated fromruling automatically judicial
and this includes trial court that exceed thecertainly rulings legal

or of trial courts. The idea that an court hasright power appellate
no to reverse trial court conduct that exceeds theduty legal power
and vested in trial courts is so torights fundamentally contrary

which American and iseverything upon jurisprudence democracy
based that it is not that neither the norsurprising majority appel-
lee can cite rule of law for it. What is about thatany surprising
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—— fails tothe compre-is that majorityidea astoundingnay,
effect, courtthat anin appellatein holding,the follyhend flagrant

acontrasted with(asato reverse patentlyhas no duty unlawful
anbecause appellanttrial court rifling simplyincorrect)merely

below, itsthumbingtherebyto the unlawful rulingfailed to object
derived powerof governmentalthe fundamentalnose at principle

aandArkansas government,American democracy,whichupon
founded.review isfunction of judicialrecognized

andincrease thedecision will delaysI that the todayforesee
filewillwith civil Defending partiesinvolved litigation.expense

nonsuits, andafterin refiled actionstomotions stay proceedings
are met withthe feefees. Even when requestsseekwill attorney’s

time andneedlessand strenuous objections by plaintiffs,timely
toandbe arguing objectionswill wasted filing,money preparing,

andthat are overworkedTrial courts alreadythe fee requests.
motions, feethewill be forced to consider requests,understaffed

are held or All of this willnot).and (whether hearingsobjections
time, the merits of lawsuits.and of it will resolvetake none help

course, be undernone the fee can grantedOf of properlyrequests
andfor more than 140 whichArkansas law as it has existed years,
but thanksrendered cannot change;the decision todaymisguided

decision, and todefendants have to nothingto the everything gain
lose theby filing requests.

fact, that theirIn will now insist attorneysdefending parties
nonsuitsto recover fees in refiled actions followingseek attorney’s

reached the trialso the result bybecause doing might produce
a with thecourt in this case. The idea of threatening plaintiff

athe cost for a nonsuited case asof defendingprospect paying
a refilledcase will becondition to immensely popular.prosecuting

If trial courts the fee lacking any legalgrant requests (despite
andfor then willso),authority doing plaintiffs properly appeal,

Thedocket will be affected. ironythe already congested appellate
will should(or be)is that all of the motions andvirtually appeals

that the has outdecided based the same law majority goneupon
scenario willto avoid in this case. The entireof its followingway

skills, resources,time, and clientbe a colossalwaste of judiciallegal
funds, unlike otherand a disservice to the cause of justice any

in Arkansas.to recent ofknown memory jurisprudence
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I declare the rule announced bad andunapologetically today
law, meantime,and will never condone it. In the Iwrong hope

that this will seek the relief she deserves from theappellant Arkan-
sas Court a for review.Supreme by petition

Marsha MIKEL v. ENGINEERED SPECIALTY PLASTICS

CA 96-758 938 S.W.2d 876

Court of of ArkansasAppeals
Division IV

5,delivered March 1997Opinion
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Pullen, Pullen,Lane, Muse, Arman & Donald C. forby;
appellant.

A. forWalter Murray, appellee.

Bird, Mikel aSam Marsha from decision byJudge. appeals
Commission,the Workers’ which found that sheCompensation

29, 1994,did not suffer ona whileinjury Januarycompensable
Plastics, a machinefor asworking appellee, Engineered Specialty

1993,In Mikel started withoperator. September working Engi-
neered the linePlastics onSpecialty assembly snipping gates,
which are that areof attached to whenpieces plastic parts they

29, 1994,come out of the machines. On she was movedJanuary
line,to a different where she Toassembly larger gates.clipped clip

which she said sometimesgates, appellant squeezed clippers,
caused soreness in the of her hand. When she to apalm changed

line,different she was toassembly clipping larger gates, required
use herwhich caused hand to becomebigger clippers, apparently
sore and Afterbothersome. about five hours on the newworking

line, herin wrist and she said theassembly “something snapped”;
incident felt like a rubber band Afterward she could notpopping.
close the She testified that she the to herclippers. reported injury

29, time, red,on and at the her handJanuarysupervisor appeared
swollen, and had a on the her wrist. This theof wasbump top
first time she had to her about thatcomplained supervisor any pain

However, to hershe while gates. contraryexperienced snipping
that didan accident indicates nottestimony, report appellant
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the accident to her until 31. Thesupervisor Januaryreport report
also states that informed her that she had beenappellant supervisor

with her hand ever since she work-experiencing problems began
thefor but does not mentioning appellee, report any swelling.

was sent to the doctor whoAppellant company diagnosed
strain,her with wrist tunnelright possible early carpal syndrome,

however,and andwho medication a wrist theprescribed splint;
addition,doctor’s also does not mention Inreport any swelling.

the doctor also recommended work that did not involveactivity
Mikel’s hand.right

returned to work and informed her thatAppellant supervisor
the doctor had recommended not but theusing clippers, appel-

line,lant’s did not take her off the which caused hersupervisor
27, 1994,hand to worse. theOn doctor rec-get April eventually

all,ommended hernot hand at and theusing right appellee pro-
vided Mikel with worklight duty.

had for all of medicalAppellee paid appellant’s expenses, up
until the time that the doctor referred to ancompany appellant

Dr. Michael Moore. Instead of Dr.orthopaedic surgeon, telling
Moore of a incident that caused her Mikel said thespecific pain,

was a result of a onset of Dr. Moorepain gradual problems. diag-
nosed Mikel with tunnel andsyndromecarpal performed surgery

30, 1994,on and the controverted the claim. MikelappelleeJune
19,was released to work on 1994.September

Mikel filed a claim with the Commission for totaltemporary
19, 1994,from and adisability was30-September hearingJune

held before an administrative law on October 21. Mikel didjudge
not call the as a witness to about thesupervisor testify swelling,
and she was the witness at the At the theonly hearing. hearing,

asked the administrative law to takerespondents judge judicial
notice that tunnel could not resultsyndrome from acarpal single
incident under Ark. Code Ann. 11-9-102(5)(A) (i) 1993),(Supp.§

claims,as Mikel because tunnel issyndromecarpal specifically
for under Ark. Code Ann.provided ll-9-102(5)(A)(ii)(a) (Supp.§

The declined to take1993). notice and found thatjudge judicial
Mikel had suffered a The Workers’ Com-compensable injury.

reversed,Commission reviewed claimMikel’s and find-pensation
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that had failed to a of thesheing byprove preponderance
evidence that she had sustained a Wecompensable injury. agree
and affirm the Commission’s order.

evidence,When the of thedetermining sufficiency
this court deference to the andCommission’sgives findings

ifaffirms those are substantial evidence.findings supported by
1,Crossett Sch. Dist. v. 50 Ark. 899 S.W.2d 482Gourley, App.

Substantial evidence is defined as evidence that a reason­(1995).
able mind would as to a conclusion. Id.accept adequate support

3,at 899 S.W.2d at 483. A thedecision Commission isby
reversed if this court is convinced that “fair-mindedonly persons”

the same facts could not reach the same conclusion reachedusing
Co.,the Commission. Id. Willmonv. Allenby 38(citing Canning,

105,Ark. 828 S.W.2d 868 The worker theApp. (1992)). fifing
claim with the Commission has the burden of aproving by pre­

of the evidence that the claim is a result of anponderance injury
Indus,from the course of v.arising employment. Deffenbaugh

24,39 Ark. 832 S.W.2d 869 This court willAngus, (1992).App.
defer to the Commission in the of evidencedetermining weight

Inc.,and the Texaco,of the witnesses. v.McClain 29credibility
218,Ark. 780 S.W.2d 34 Morrowv. Lum­App. (1989); Mulberry

Co.,ber, 260,5 Ark. 635 S.W.2d 283 (1982).App.

Mikel, who has the burden of her aproving injury by
evidence,of the filed her claim with the Commis­preponderance

sion to Ark. Code Ann. Thepursuant statutell-9-102(5)(A)(i).§
as,defines one of accidentaltype compensable injury injury“[a]n

internal or external harm thecausing to or acciden­physical body
tal . . . out of and in the course of andinjury arising employment
which medical services or results in orrequires death.disability
An is ‘accidental’ if it is caused ainjury incidentonly by specific
and is identifiable time and of occurrence.” Theby place appel­
lant must her medical evidenceprove injury by supported by

Ark. Code Ann.objective findings. ll-9-102(5)(D) (Supp.§
1993).

The issue before this court is whether medical evi­any
dence exists to the fact that ansupport appellant experienced

incident,due atoinjury as to herspecific opposed injuries being



130

wrist,the asNeither doctor mentioned ofgradual. any swelling
claims that her wit-by appellant. Appellant supervisorreported

However, the did not tonessed the testifyswelling. supervisor
that nor was it stated in the accident Both doctorsreport.

the tunnel butthat has syndrome,acknowledge appellant carpal
that it caused a incident. Dr.neither wasacknowledged by specific

Moore, wrote,in a medical report,

after she work. . . .developed symptoms shortly began[S]he
Therefore, she have had an tunnelmay underlying carpal syn-

to work was exacerbated with her new job.drome whichprior
words,In other it is difficult for to relate hersolelyme carpal

tunnel to her work which she asyndrome forperformed only
two month beforeperiod experiencing symptoms.

doctors,After the medical both this courtreviewing bytestimony
that the did not her claim aagrees appellant prove by preponder-

ance of the evidence.

An issue not relied butupon by brought byappellant, up
concerns the Ark.of Code Ann. 11—9—appellee, interpretation §

1993), which for102(5)(A)(ii) (Supp. provides compensation inju-
thatries cannot be identified time and of occurrence.by place

tunnel which be acausedCarpal syndrome, may by rapid repeti-
motion,tive is as into this defini-specifically categorized falling

However,tion. Ark. Code Ann. becausell-9-102(5)(A)(ii)(a).§
it is not an issue before us and we are notbecause thereversing
Commission’s we do not have to decide whether thisfinding, part
of the statute excludes tunnel from undercarpal syndrome falling
other statutes.

Because has failed to meet her burden of theappellant proof,
Commission’s decision should be affirmed.

Cooper Stroud,and JJ., agree.
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Layton Roaf, Mark BarnettJudge. AppellantAndree
deand DWI. Hiscourt ofin speedingwas convicted municipal

for failure tocircuit court was dismissed proceed,tonovoappeal
trial.at OnBarnett nor his attorneyneither appearedwhen

incircuit court erred denyingthat theBarnett onlyarguesappeal,
a trial. Thefailure tomotion to dismiss for provide speedyhis

courtnot before thisthat Barnett’s case isState contends properly
to circuit court was untimelyfrombecause his municipalappeal

hold that the circuit courtwith the State andfiled. We agree
Barnett did not timelybecauselacked jurisdictionsubject-matter

conviction, affirmand for this reasonhis courtmunicipalappeal
Barnett’sthe trial court’s dismissal of appeal.

in Yell CourtBarnett was convicted County MunicipalMark
10, His notice of toon 1994.of and DWI August appealspeeding

later onwas filedYell Circuit Court thirty-five daysCounty
14, did not move to dis-The State1994.Wednesday, September

for failure toBarnett’s was first dismissedmiss the appealappeal.
15, 1995, reinstated the trialfor trial on but was byAugustappear

3, his1995. Neither Barnett nor attorneycourt on October
a.m.was next set for trial at 9:00when the case juryappeared

5, dismissed Barnett’s1996. The trial court appealagainJanuary
the When Barnett’sfailure to and dismissed jury.for prosecute

a.m., and alater at 10:30 soughtcounsel appeared approximately
the the trialon a motion filed day,previousruling speedy-trial

motion,the that it had not been timelycourt denied finding
had been dismissed.because Barnett’s alreadyappealpresented

is that the trial court erredBarnett’s sole onargument appeal
asserts, essence,He in thatin the time for trial.calculating speedy

to conduct trials andcircuit court lacked hearingsthe jurisdiction
However, we do not reachfor trial had run.after the time speedy

for two reasons.the merits of Barnett’s argument

First, in its Barnettthe State has notedas correctly argument,
court to circuitfile notice of fromfailed to his municipalappeal
Inferioras Arkansas Courtcourt within thirty days, byrequired

the circuit court there-further contends thatRule The State9(a).
brief,In his Bar-over Barnett’s case.fore lacked replyjurisdiction

on hisa entered thenett that notation by municipal judgeargues
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sheet,court docket which reads “To be orpaidmunicipal
9-14-94,” extended his time to theappealed by appeal beyond

However,allowed Arkansas law. Barnettthirty-day period by
does assert thatnot he either or obtained an extension ofsought
time to file his notice of or otherwise theappeal, whyexplain
docket is more than a deadline he was toentry whichanything by

his fine.courtpay municipal

Barnett no for his andauthorityprovides argument
we timedo not that his to isagree extended the docketappeal by

State, 1,In Ottens v. 316 Ark. 871 S.W.2d 329 theentry. (1994),
court affirmed the circuit court’s dismissal ansupreme of appeal

from court for failure to thefile record withinmunicipal thirty
of the courtdays Ottensmunicipal judgment. Although argued

dismiss,that the State did not file its motion totimely the court
stated:

to[Appellant] asks us excuse his failure to with Rule 9comply
because the State notdid file the motion to dismiss until after the
filing had Heperiod expired. that theexplains because of delay,
he had forbegun trial. Thepreparation argument overlooks the

thatfact when the time for an is a rulefifing appeal fixed orby
statute, the whichprovision limits the time is jurisdictional in

State, 329,nature. See v.Maxwell 298 Ark. 767 303S.W.2d
Holder, 435,(1989); v.Searcy County 257 Ark. 516 S.W.2d 901

(1974). Because is the orjurisdiction of a courtpower authority
merits,to hear a case on its it raisedbe at time. Headmay any v.

District, 482,CaddoHills School 277 Ark. 644 S.W.2d (1982).246
even be raisedmay for the first time on appeal. Simp-Jurisdiction

State, 493,v.son 310 Ark. 837 S.W.2d 475 Conse-(1992).
the thatquently, argument for trialpreparation begunhad prior

theto offiling the motion to on jurisdictionaldismiss isgrounds
without merit.

5,Id. at 871 S.W.2d at 331.

Moreover, Barnett’s must fail for aappeal further reason.
Barnett the merits ofAlthough argues only his speedy-trial

motion, the circuit court’s dismissalof dehis novo was basedappeal
on his failure to and no trial was conducted. The trialappear,
court’s in this is clear from theruling record and from theregard
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tothe casethe and remandedthat dismissedorder entered appeal
court.municipal

address, inand do not anybriefBarnett’s argument
to thethe trial court dismiss appeal.the made byrulingrespect,

dismissal, cir­under thenot that thehe does argueConsequently,
or inan abuse of discretionof failure to wascumstances his appear,
evento orThe faded demonstrateerroneous. appellantwayany

this court will notthose pre­trial error findings;regardingargue
State, 160,v. Ark. S.W.2d321 900reversible error. Phillipssume

526 (1995).

Affirmed.

Robbins, Griffen,and agree.C.J., J.,

v. HILLDISTRICT RonMARSHALL SCHOOL

319939 S.W.2d96-370CA

of of ArkansasCourt Appeals
Division II

5,delivered March 1997Opinion
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Osment, Brazil, for& WilliamBrazil, by: ClayAdlong,Murphy
appellant.

Martin,Firm, P.A., D.A. andLaw Thomasby: JerryMartin
Patterson,for appellee.

Robbins, wasRon HillB. Chief Judge. AppelleeJohn
a football coach andMarshall School District ashired by appellant

atannual was setthe 1992-93 school His salaryteacher for year.
21, 1993,$31,081.00. he in thatwas notified writingOn January

that his contract notthe was to recommendgoingsuperintendent
recom-be renewed for the Thefollowing year. superintendent’s

thaton the footballmendation was based hisessentially opinion
Mr. Hillhad deteriorated to an level.unacceptableprogram
1, 1993.which was conducted on Marcha hearing,requested

the Board of DirectorsAfter Marshall School District’shearing,
decided not to renew Mr. Hill’s contract.

toMr. the decision of the Board of DirectorsHill appealed
his Mr. Hillthe Circuit Court. InSearcy complaint,County

the refusal Marshall District to renewthat of Schoolalleged
a of its with him.his contract constituted breach contract Specifi-

that, decision,in its theMr. Hill contendedcally, making appel-
Act. Thelant violated the terms of the Teacher Fair Dismissal

the district com-circuit court that school did notagreed, finding
Hill,in that failed to Mr. inwith the Act it (1) notify writing,ply

noof that could lead to nonrenewal and (2) producedproblems
Mr. in the defi-documentation of efforts to assist Hill correcting

circuitciencies that could lead to nonrenewal. The court awarded
him and fees Marshall District.Schoolagainstdamages attorney’s

neither asserts the trial court’s decisionOn thatappeal, party
Rather,and fees the issuesto award was error.damages attorney’s

on to the amount of andonly damages attorney’sappeal pertain
The circuit ordered Marshall School Districtfees awarded. court

$44,924.00 inin the of and feesto amount attorney’spay damages
$14,975.00.the amount of On direct Marshall Schoolappeal,

the wasDistrict that award of fees excessive. Onargues attorney’s
Mr. Hill that the award shouldcontends damagescross-appeal,

$44,924.00.$93,234.00 the circuithave been of We affirminstead
court’s decision in all respects.
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We first address Marshall School District’s argument pertain-
to the issue of fees. The circuit court’s ordering attorney’s

theincluded statement:following

The court has considered the fors feesplaintiff petition attorney’s
to A.C.A and consideration of thepursuant upon§16-22-309

forplaintiffs attorney’s fees and other matters within thepetition
of the court andknowledge which have been to themay brought

defendant,attention of the court the theby court finds a reason-
$14,975.00.able fee to be in the amount ofattorney’s

Arkansas Code Annotated section 16-22-309 1994)(Repl. pro-
vides, in pertinent part:

In(a)(1) civil action in which theany court having jurisdic-
tion finds that there was a absence of acomplete justiciable issue
of either law or fact raised theby or his thelosing party attorney,
court shall award an fee in an amountattorney’s not to exceed
five ($5,000),thousand dollars or ten ofpercent (10%) the

less,amount in controversy, whichever is to the prevailing party
unless a dismissal is filedvoluntary or the arepleadings amended
as to any nonjusticiable issue within a reasonable time after the

or theattorney dismissal or theparty fifing amended pleadings
knew, known,or reasonably should have that he would not
prevail.

that,Marshall School District now asserts to the abovepursuant
statute, the circuit court was without to award moreauthority

$5,000.00than in Itfees. submits that theattorney’s circuit court
lacked the $14,975.00,to award and thatdiscretionary power this
award should be reversed.

We affirm the amount of fees awardedattorney’s by
the circuit court. We that Ark. Code Ann.agree 16-22-309§

$5,000.00.limits(1987) fees to a maximum ofattorney’s How­
ever, as the beforeargued the trial court andby appellee now on

Ark. Code Ann.appeal, 16-22-308 is to(Repl. 1994) applicable§
this case. See 61,Sch. Dist. v. 56 Ark.City Alphin, App.Junction
938 S.W.2d 239 Arkansas(1997). Code Annotated section
16-22-308 provides:

account,In civilany action to recover on an open statement
account, stated, note, bill,of account promissory negotiable

instrument, or contract to the orrelating sale ofpurchase goods,
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services,merchandise,wares, or or breach of con-or for laboror
tract, contract which islaw or thebyunless otherwise provided

action, the beparty mayof the prevailingthe mattersubject
the court andbyfee to be assessedattorney’salloweda reasonable

as costs.collected

breach ofDistrict was forHill’s action Marshall SchoolMr. against
statute, court wascontract, the above the circuitand topursuant

fees, not to awhich were subjectauthorized to award attorney’s
referenced section 16-22-limit. the trial courtAlthoughspecified

relied on sectionthe court have actually309 in its mayopinion,
16-22-308, that theinasmuch as it recited in its judgment damages

rate, it beenbreach of contract. At hasawarded were for any
the trial court if itthat this court affirm aestablished may ruling by

result, theeven it have announcedreached the mayright though
1,Ark.Chevrolet, Inc. v. Yell 310reason. Summers County,wrong

case,the facts of this we hold that486 Under(1992).832 S.W.2d
$14,975.00fee of was under Ark.an award appropriateattorney’s

1994).Code Ann. 16-22-308 (Repl.§

is raised Mr. Hill in hisThe issue by cross-appeal.remaining
the trial court com-It involves the measure of whichdamages by

$44,924.00the award to be Marshall Schoolpaid byputed
District.

the suffered Mr. Hill as a result of hisIn damages byassessing
dismissal, for the 1993-the circuit court first considered lost salary
94, 1994-95, which amounted toand 1995-96 school years,
$93,234.00. The then reduced this amountcourt by earnings

Mr. Hill other the samethat received through employment during
dur-time frame. He worked at a shirt for a brieffactory period,

$10,317.00. Mr. Hill then worked as awhich he earneding
teacher for Schools for two at an annualWestside years salary

Thus,$27,103.00. total wereof about his earnings approximately
$64,523.00. The circuit court reduced this amount by
$16,138.00, Mr. Hill inwhich the cost byexpendedrepresented

After the costother subtracting expendedseeking employment.
that dam-Mr. Hill from his the court concluded hisby earnings,

$48,313.00. The subtracted thishad been courtages mitigated by
the three that had been lost and arrivedamount from years’ salary
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$44,924.00 Schoolthe owed Marshallat amount of damages byas
District.

award, thatHill this contendingMr. damagesappeals
$93,234.00.thehe to for fullwas entitled judgment Specifically,

the earn­he court erred in the awardasserts that the reducing by
hishe received other For argument,ings through employment.

43,Forest Schoolsv. 287 Ark.Mr. Hill cites Green Public Herrington,
case, the court affirmed696 S.W.2d 714 In that(1985). supreme

to thean award of that had been Arkan­back pay sought pursuant
addition,sas Teacher Fair Dismissal Act. In the court specifically

held that was not reduced thethe award to be by unemployment
that the had received to hiscompensation appellee subsequent

so,In thedismissal. court announced:wrongful doing

It is a rule that “recoveries from collateral sources do notgeneral
tortfeasor,to the benefitredound of a even double recov­though

result,”for same theery injured Amos,the damage by party may
Salmon, 1100,Adm’s Stroud & 252v. Ark. 482 S.W.2d 592

Peterson, 367,v.(1972); Vermillion 275 Ark. 630 S.W.2d 30
(1982). The is whether the collateral rulequestion source applies

and,to situationsemployment specifically, whether unemploy­
ment is a collateral source. ancompensation This is issue of first

Arkansas,in but other heldimpression courts have that with
contract,regard to for breach of andamages employment unem­

benefits notployment received were deductible theby employer
209,in of 22mitigation damages. Amjur2d 293Damages p.§

Furthermore,(1965). an Arkansas federal district court has held
that unemployment benefits are a collateralcompensation source
and cannot be used ato offset judgment a tortfeasor. Col­against

Robinson,lins v. (D.C.568 1464 1983).Ark. Accord­F.Supp.
we this of theingly, adopt collateral source ruleapplication and

hold that appellee’s shouldunemployment benefits not be
deducted from his award backof pay.

49-50,Id. at 696 S.W.2d at Mr.718. Hill thatacknowledges
the collateral-source rule has never been in Arkansasapplied
to breach-of-contractemployment cases where the dismissed

has earned incomeemployee from othersubsequently employ-
ment. He now this court to theurges collateral-source ruleapply
and find thethat owed Marshall Schooldamages Districtby
should not beenhave reduced his income from other sources.by
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Hill,Mr. we findraised bythe beingargumentDespite
GroveSch.is dictated Westernof this issue bythethat disposition

case,507, In thatStrain, 306 (1986).288 Ark. 707 S.W.2dDist. v.
the Arkansasunderon a contracta teacher disputeprevailed

Act, the court discussedand possi­Fair Dismissal supremeTeacher
The courtotherof through employment.ble damagesmitigation

cases, use reasonablethat, mustin theheld such aggrieved party
effort, The court alsocare, toand mitigate damages.expenditure

is the loss sustained bymeasure of damagesheld that the proper
that be realizedteacher, mayless earningsthe any mitigation

through subsequent employment.

Districtandthat WesternGroveSchoolMr. Hill contends
fol­and that we shouldare inconsistentForestPublicSchoolsGreen

Public Schoolsin the Green Forest opinion.the setlow precedent
however, SchoolDistrictWe, WesternGrovefind no inconsistency.

the to employment,involved duty mitigate through subsequent
the effect ofPublicSchoolsinvolved unemploy­Green Forestwhile

In thecontract actions.ment benefits in breach-of-employment
case, District isin Grove Schoolthe set Westerninstant precedent

to miti­had a to take reasonableMr. Hill duty stepscontrolling.
otherdid so and findingthe and he by seekingdamages,gate

consider hiscourt’s decision to subsequentTheemployment.
not erroneous.in of wasmitigation damagesearnings

affirmed onAffirmed on cross-appeal.appeal;

Roaf,andGriffen JJ., agree.
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Kizer,Maxie G. for appellant.

Gen., Holt,Kent G. Asst. Att’yWinston Att’y by:Bryant,
Gen., for appellee.

Robbins, MatthewsB. Chief Judge. Appellant GradyJohn
murder in the death ofwas with shootingcharged capital felony

as an to first-Don was convictedWyrick. Appellant accomplice
to in the Arkansasmurder and was sentenced twenty yearsdegree

on that theof Correction. contendsDepartment Appellant appeal
is to his conviction. We affirm.evidence insufficient support

the of the evidence in criminalIn reviewing sufficiency
cases, we consider the evidence in the most favorable to thelight

theand affirm if there is substantial evidence to supportappellee
State, 17,v. Ark. 922 S.W.2d 357 (1996).verdict. 54Boyd App.

Substantial evidence is that which is of sufficient force and charac­
will, ater that it with reasonable andcertainty precision, compel

other,conclusion one or the without toway resorting speculation
State, 96,or Davis v. 325 Ark. 925 S.W.2d 768 (1996).conjecture.

evidence alone constitute substantial evidenceCircumstantial may
withwhen other reasonable consistent innocenceevery hypothesis

State, 106,is excluded. v. 324 Ark. 918 S.W.2d 172Walker
toOnce the evidence is determined to be sufficient to(1996). go

the evidencethe the of whether circumstantialjury, question
excludes other consistent with innocence is for theany hypothesis

State, 432, 930to decide. Williams v. 325 Ark. S.W.2d 297jury
review, it is for this court toOn(1996). appellate permissible

that evidence that the verdict.consider only guiltysupports
State, 251,v. 325 Ark. 925 S.W.2d 409 (1996).Choate
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Arkansas Code Annotated section 5-10-102 (Repl.
murder in the first as follows:1993) defines degree

(a) A commits murder in the first if:person degree

alone he(1) (1)or with one or more otherActing persons,
commits or to commit a and in the course of andattempts felony,

therefrom,in the furtherance of the or in immediatefelony flight
he or an causes the death of under cir-accomplice any person
cumstances extreme indifference to the value ofmanifesting

fife;human or

a(2) With of the death of anotherpurpose causing person,
he causesthe death of another . . .person.

Each or in the execution or exe-conspirator participant attempted
cution of a crime is for done that followsresponsible everything

State,as a and naturaldirectly v.probable consequence. Johnson
1113,Ark.252 482 S.W.2d 600 An is one(1972). accomplice

who, with the of or the commis-purpose promoting facilitating
offense, solicits, advises,sion of an either or coercesencourages,

offense, aids, aid,another to commit theperson to oragrees
to aid the other in orattempts theperson planning committing

offense, or, offense,a to the fails to makehaving legal duty prevent
a effort to the commission of theproper offense. Ark.prevent
Code Ann. 5-2-403 1993).(Repl.§

The 19,evidence at trial showed that onpresented May
1995, Don was shot and killed at aWyrick residence in Pine Bluff
known as “The Hill.” Several witnesses testified that the residence
was a house where came to cards andgambling shootpeople play

that,dice. Several witnesses testified on the innight question,
four men entered the residence andyoung overput stocking caps
their faces. The menyoung stated that it wasdisplayed handguns,
a and demanded that“stickup,” down on the floor.everyone get

Moore testified that he the as herecognized appellantJohn
entered the house and identified him in court as one of the young
men involved in the robbery.

The evidence indicated that the men entered theyoung
and,house the room while two of themthrough living guarded

room,in the two of thepeople living went into the din-suspects
room where a tableing was set Several witnesses testi-gaming up.
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on the floor andfled that the victim refused to began wrestlingget
the was The•with the for the holding.gun appellantappellant
victim forindicated that after the fought appellant’s guntestimony

Davis, one of thehe was shot Patrick appellant’s accomplices.by
The as a result of two wounds.victim died gunshot

was calledMarcus one of theJames, appellant’s accomplices,
he, Pat-the testified that theon behalf of State. appellant,James

Davis, to therick and Derrick rob gamblingPridgeon planned
he,testified that thehouse and take money.everyone’s James

in aboutand the two others met on the night questionappellant,
their and10:30 or 11:00 The menyoung organized gunsp.m.

the identified State’s exhibitlater left to perform robbery. James
that Derrick used the rob-#5 as the .380 Pridgeon duringpistol

thatalso identified State’s exhibit #1 as the .25bery. pistolJames
had the which was found after thethe during robbery,appellant

on the floor under the victim.robbery

house,that the four of them entered the andtestifiedJames
he and in the room while Davis and thePridgeon stopped living

on the room area. testifiedwent back into diningappellant James
the thatthat and the victim over gunbegan strugglingappellant

was testified that Patrick Davis then shotholding.appellant James
his gun.

testified in his defense at trial. He admit-The ownappellant
ted that had for more than a week to robthey theplanned gam-

house. testified that State’s exhibit was the .25#1bling Appellant
that he used the He testified that he knewduring robbery.pistol

the victim because the victim was his andgirlfriend’s stepfather,
he the believed the victimwhen entered room he recog-dining

nized him. The testified that the victim toappellant attempted
take his from him and a ensued. testifiedgun struggle Appellant
that Hehe fell to the floor the and heard two shots.during fight

not see who fired the because he was to hide hisdid shots trying
Davis,face The andafter his had come off.stocking cap appellant,

house, inthen fled the while remained the homePridgeon James
aunder bed.hiding

in this indicated that the victimThe caseexpert testimony
was once in the left chest area. A second shot hit the victimshot
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from thewere recoveredarea. Two bulletsin the shoulderright
aindicated were fired fromthat testimonyvictim’s body expert

in.38, on theDavis was carrying nightthe same type weapon
Sturner, examiner withthe chief medicalDr. Williamquestion.

that the victim intestifiedthe Arkansas State Crime Laboratory,
wounds.killed as a result of the two gunshotthis case was

the evidence wasthatThe arguesappellant specifically
theof his codefendants shotto show that he or oneinsufficient

However, testifiedin Marcusvictim on the night question. James
the killed.Patrick fired his when victim wasthat Davis weapon

that athe and testified Davis was carryingBoth appellant James
,38-cali-­in and it wason the.38-caliber handgun night question,

recovered from the victim’s The testi­ber bullets that were body.
witnesses also indicated that theof the other only appellantmony

had drawn on the inand his codefendants nightweapons question.
and circumstantial evidence toThere was both direct testimony

Davis,that it who killed theindicate was appellant’s accomplice,
evidence to thevictim. There is substantial support appellant’s

conviction.

Affirmed.

Roaf,Griffen and JJ., agree.
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Mauzy Pittman, wasManuel Vega chargedJudge.John
intentwitha substance (marijuana)of controlledwith possession

obtained as ato evidencemotionto deliver. His suppresspretrial
He then enteredtruck was denied.a of hisresult of search pickup

the to asof right appeal pro-a conditional guilty, reservingplea
to a term ofHe was sentencedin Ark. R. Crim. P. 24.3(b).vided

Correction,of withthe Arkansas imposi-ten inyears Department
term SeeArk. Code Ann. 5-4-of an additionaltion suspended. §

he contends that the trialOn1995).104(e)(3) appeal,(Supp.
affirm.erred in his motion to Wecourt suppress.denying

4, 1995, Bill Glover of the Arkansas StateOn April Trooper
was thea truck forPolice speeding. Appellantstopped pickup

Ford. Theand was a Sherrydriver accompanied by passenger,
that the license on the truck todiscovered plate belongedtrooper

a different vehicle and that driver’s license had beenappellant’s
was arrested for and on adrivingsuspended. Appellant speeding

told that he would to bondlicense and was havesuspended post
Ford,he on andbefore could continue his Ms.journey. Appellant

with Ms. Ford followed the to thedriving, trooper Pope County
Detention bond. at theCenter to detentionpost Upon arriving
center, a trained and certified in the detection of wasdog drugs
allowed to smell the outside of the truck. The dog aggressively

truck,“alerted” to the bed of the the ofindicating presence illegal
reaction,The with the fictitious licensedrugs. togetherdog’s

and the visual observation of thealterations to bedplate trooper’s
truck,of the caused Glover and other officers to searchTrooper

the truck. The search uncovered 158 of hiddenpounds marijuana
under a false bed.

On first contends that his truck wasappeal, appellant
searched without reasonable cause to believe that it contained

to seizure. does not thethings subject Appellant challenge legality
arrest,of the initial his or how truck camehis to be instop, parked

the lot of the detention center. Nor does he con-public parking
tend that the lacked reasonable cause to search his truckpolice

Instead,after the alerted to it. contends that thedog appellant
that,canine sniff was itself a search and at timethe that the dog

truck,smelled the the officers did not have the rea-yet required
sonable cause. The view we take of the case does not us torequire
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decide whether the had reasonable cause to the dog’spolice prior
reaction.

flows from and theargumentAppellant’s depends upon
that the canine sniff a search within thewas ofmeaningpremise

However,the Fourth Amendment. that ais false one.premise
hold, have,We as other courts that a canine sniff of themany

of an that inexterior automobile is a area or isparked public legit­
the thewithin of is so limited an intrusionimately custody police

of tointerests as not amount to a Fourthprotected privacy
See, Friend,Amendment search. United States v. 50 F.3d 548e.g.,

Cir. vacatedand remandedon other 116(8th 1995), S.Ct.grounds,
1538 United States v. 22 F.3d 554(1996); Cir.Jeffus, (4th 1994);
United States v. 10 F.3d 1523 Cir. United(10th 1993);Ludwig,

Seals, denied,States v. 987 F.2d 1102 (5th Cir. cert. 1141993),
S.Ct. 155 United Statesv.(1993); 929 F.2d 780Rodriguez-Morales,

denied,Cir. cert. 502 U.S. 1030(1st 1991), United Statesv.(1992);
Dicesare, 890,765 F.2d amendedon other 111 F.2d 543 (9thgrounds,

Place,see aboCir. United States v. 462 U.S.1985); 696 (1983);
denied,United v.States 909 F.2d 235 Cir.(7th 1990), cert.Vasquez,

Therefore,501 U.S. 1217 no reasonable(1991). cause was neces­
to the smell truck.sary justify having dog appellant’s

that,next contends after the alerted to theAppellant dog
truck, the officers should not have searched it without first

that,a warrant. He while the officers thenobtaining argues had
reasonable or cause to believe that the truck containedprobable
contraband, there were no circumstances sufficient toexigent jus-

a warrantless search because he was in the detentiontify center
and the truck was in the of the We cannotcustody police. agree.

An officer who has reasonable cause to believe that a
or movable vehicle is ormoving contains toreadily things subject

warrant, detain,seizure awithout search andmay, search thestop,
vehicle and seize to seizure discovered in themay things subject
course of the search where the vehicle is on a or otherpublic way
area to the Ark. R. Crim. P. Bohanan v.open public. 14.1(a);
State, 158,324 Ark. 919 S.W.2d 198 In(1996). thereviewing
denial of a motion to evidence obtained a war­suppress through

search,rantless this court makes an determinationindependent
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circumstances, not reverse thebut willof theon the totalitybased
theis prepon-unless its finding clearly againsttrial court’s decision

145,State, 29 778Ark.evidence. v. App.of thederance Lopez
641 (1989).S.W.2d

andHere, been arrestedwhile had arguablyappellant
Ford,bond, who hadMs.free to leave until hewas not posted

center, arrestunder andto the detention was notthe truckdriven
movable, no furtherandleave. The truck was readilywas free to

to thea vehicle in an areais to search openrequiredexigency
thatState, conclude thev. We cannotSee Bohananpublic. supra.

motion toerred in suppress.trial court clearly denying appellant’s

Affirmed.

Rogers Crabtree,and JJ., agree.

v. WendellCITY of BLYTHEVILLE McCORMICK

S.W.2dCA 96-644 939 855

ofCourt of ArkansasAppeals
Division IV

12,Marchdelivered 1997Opinion
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Cooper, in this workers’R. TheJudge. appelleeJames
as a fire thecase was fighter bycompensation employed appellant

26, 1993, a heart attack after venti-on when he sufferedOctober
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smoke from a The filed a work-lating burning building. appellee
ers’ claim and the Commission awarded benefits.compensation

decision,From that comes this appeal.

reversal,For the thatcontends there was insufficientappellant
evidence to the Commission’s that an accidentsupport findings

attack;thecaused heart that the work theappellee’s byperformed
when he suffered the heart attack was unusual andappellee

work;in with his usual and that theextraordinary comparison
work incident was the cause theof heart attack.major appellee’s
The also contends that the Commission erred inappellant

decisions to in its decision to award bene-allowing policy weigh
fits. We affirm.

We first address the concern­appellant’s arguments
the of the evidenceing to thesufficiency Commission’ssupport

findings.
In the of the evidencedetermining to sustain the find-sufficiency

Commission,of the Workers’ings we review theCompensation
evidence in the most favorable to thefight Commission’s findings
and affirm if are substantial evidence.they Weldonv.supported by

Construction, 344,PierceBrothers 54 Ark. 925 S.W.2d 179App.
Substantial evidence is such(1996). relevant evidence as a reason-

able mind as to amight conclusion.accept adequate support City
Brooks, 120,Fort Smithv. 40 Ark. 842 S.W.2d 463App. (1992).of

The is not whether the evidence would havequestion supported
Commission;to the madeones thefindings contrary thereby may

be substantial evidence to the Commission’s decision evensupport
we have reached a differentthough conclusion if we satmight as

the trier of fact or heard the case de Foods,novo. Inc. v.Tyson
Disheroon, 145,26 Ark. 761 S.W.2d 617 InApp. (1988). making

review,our we that it is the function of therecognize Commission
to determine the of the witnesses and the tocredibility beweight

Hardee’s, 166,their v. 51 Ark.given 912testimony. Whaley App.
S.W.2d 14 The(1995). Commission has the ofduty weighing

and,medical evidence if the evidence is its resolutionconflicting,
ais of fact for the Commission. Id. Thequestion Commission is

not to believe the of the claimant or otherrequired testimony any
witness, but and translate into ofmay factaccept findings only
those of the it deems of belief.portions Id.testimony worthy
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find-favorable to the Commission’sin the mostViewed light
thethat the was bythe record shows employedappelleeings,

and one-halffor sevenas a fire fighter approximatelyappellant
in 1992his first heart attack OctoberThe sufferedyears. appellee

1993, theInand underwent surgery. January appelleebypass
awhich consisted of drivingreturned to his regular employment,

fire he was on and whatever wastruck when duty, doing assigned
noa call while off The hadwhen he answered duty. appellee

health between his return to full-limitations or problemsphysical
in March 1993 and his second heart attack on Octoberstatusduty

26, 1993, of the claim. This secondwhich is the subject present
heart attack occurred while the was the roof of aappellee venting

in the andwhich involves a hole roofburning building, cutting
a and to In so theto allow smoke doingplacing pipe gas escape.

dark,was to thick smoke. Theunusually heavy,appellee exposed
inhaled a deal of smoke and was as hegood shakingappellee

down,climbed down from the roof. He sat felt sick to his stom-
ach, aand broke into sweat. his chest was and hisAlthough tight

hurt,arm the refused an ambulance and went home.appellee
However, his and his wife tookworsenedsymptoms progressively

Burnett,him to the Dr. Charles the whohospital. cardiologist
attack,treated the and his first heartduringappellee following

that the second heart attack wasopined appellee’s primarily
smoke,caused his to which caused his blood toby heavyexposure

become and resulted in the formation of a clot.hypercoagulable
Dr. Burnett testified that the risk factors to thecontributing

heart disease combined thanless ten asappellee’s equalled percent
far as to his heartsecond attack.contributing

The that thecontends Commission erred inappellant finding
that an “accident” thewas cause of the heartmajor appellee’s

that,attack. The concedes in the context of workers’appellant
law, Arkansas has held that an is “acci-compensation long injury

unforeseen,dental” if the result of the is orinjury unexpected,
unintended, but that this definition was the of lib-argues product
eral construction that not bestatutory may appropriately applied
to our workers’ law as in Actpresent compensation promulgated
796 of 1993.
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that,It is true while the of the Workers’provisions
Act were construed in accord­formerly liberallyCompensation

ance the remedial Actwith act’s 796 of 1993purpose, changed
theformer and mandated that both Commission and thepractice

thecourts should henceforth construe of the actprovisions
Ark. Ann.Codestrictly. ll-9-704(c)(3) 1993);(Repl.§ /Ark.

that,Code Ann. It is likewise true under11-9-704(c)(3) (1987).§
law,former the Arkansas liberalCourt con­Supreme employed

struction in that an is accidental when either theholding injury
thecause or result is & v.Stave Co.unexpected. Bryant Heading

White, 147, Nevertheless,227 Ark. 296 S.W.2d 436 we(1956).
do not on former law or construction thereof inrely determining
the of “accident” as in Ark. Code Ann. 11-­meaning employed §
9-114(a) 1996).(Repl.

Arkansas Code Annotated Section 11-9-114(a) (Repl.
that a or1996) heart or illness can constituteprovides lung injury

a if the cause of the harmcompensable injury only major physical
statute,is an accident. “accident” is not defined in thisAlthough

the rules of construction us to it besidestatutory require place
other statutes relevant to the and it a andsubject give meaning
effect derived from the combined whole. HerculesInc. v. Pledger,

702,Ark.319 894 S.W.2d 576 After(1995). so thecomparing
1993,statute in to other of Act 796 of we findquestion provisions

that the the word “accident” in the sense of anlegislature employs
event “caused a incident and identifiable time andby specific by

of occurrence.” See Ark. Code Ann.place ll-9-102(5)(A)(i)§
In of1996). this construction and the evidence that(Repl. light

the suffered a heart attack andcaused fol­appellee by immediately
his to smoke while the roof of thelowing exposure ventilating

we hold that theburning Commission did not err inbuilding,
that an accident was the cause of thefinding heartmajor appellee’s

attack.

Nor do we think that the Commission erred in finding
that the work that the heart attack was unu­precipitated appellee’s
sual and in to the usual workextraordinary comparison appellee’s
duties. There was evidence that the wasappellee normally

truck,to drive a fire and that he would otherassigned perform
Furthermore,tasks when he aanswered call whileonly off-duty.
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that the inhaled a deal of smokethere was evidence goodappellee
dark, histhat was and thick tounusually heavy, immediately prior

heart attack.

the medical evidenceThe also contends thatappellant
a that the work inci­was insufficient to support finding appellee’s

dent the cause of his heart attack. We do notwas major agree.
Dr. Burnett’s indicated that the totestimony appellee’s exposure

while the roof was far the cause of hissmoke ventilating majorby
attack,heart with all other factors combined to lessamounting

than ten there was medical evi­percent by comparison. Although
dence to the the Commission chose tocontrary, accept
Dr. The of this was aBurnett’s resolution conflicttestimony.

and,of fact for the in of the substantialCommission lightquestion
nature of Dr. Burnett’s we are to reverse thetestimony, powerless

Products, 136,22decision. Henson v. Club Ark. 736 S.W.2dApp.
290 (1987).

the thatcontends the CommissionFinally, appellant
erred in considerations of in constru­giving weightpublic policy

the theof Workers’ Act.ing provisions Compensation Although
the did contain a discussion of con­opinion1 public policyALJ’s
cerns on the of the and unu­bearing application “extraordinary
sual” of Ark. Code Ann.requirement 11-9-114(b)(1) (Repl.§

officers,to servants such fire and1996) aspublic fighters police
who are to and unusual events in the courseexposed extraordinary

work,of their these matters have not been considered us inby
the relevant statutes. theconstruing hasConsequently, appellant

not been and the issues raised theprejudiced, public policy by
administrative law need not be decided.judge

Affirmed.

Bird and JJ.,Stroud, agree.

1 findingsThe Commission the of fact and conclusions of law in theadopted ALJ’s
case at bar. it isHowever, not clear whether the discussion of was alsopublic policyALJ’s

the Commission.byadopted
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Bird, David Lee Williams was convicted fol-Sam Judge.
of ina trial the crime of murder the second inlowing jury degree

the of at hisconnection with death Debra Barnes Fay-shooting
etteville, Arkansas, 21,on October 1994.apartment Appellant

the innow contends that trial court erred his motion fordenying
thedirected verdict that was on his claim that evidencepremised

show a mentalwas insufficient to that he acted with state.culpable
the trial court italso contends that erred when deniedAppellant

his that to themotion to the statements he madesuppress police
of hold thatthe course custodial Weinterrogations. appel-during

the notto of the evidence waslant’s challenge sufficiency pre-
he failed hisserved for review because to renew motionappellate

rebuttal evi-verdict after thefor directed presentedprosecution
dence, to Rule of the Rules of Criminal33.1 Arkansaspursuant
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Procedure. also hold that the trial did not errWe court when it
denied his motion to the custodial statements becausesuppress

talk to theto before anyappellant agreed police deceptive police
occurred,conduct and because the court’strial thatruling appel-

lant and waived his to remain silentknowingly intelligendy right
Therefore,was not erroneous. we affirm.clearly

dueDebra Barnes died from loss of blood to wounds inflicted
that,a bullet to the of an associateby according medicaltestimony

trial,examiner was fired athe fromduring black-powder pistol.
That bullet first struck her entered the left side of herleg, body,
and then exited the mid-breast area of her body. livedAppellant

shot,in the andwhere Barnes was he was arrestedapartment by
the after arrived at the scene.police shortly they shooting Appel-
lant claimed that the fell from a of furniture and eitherpistol piece
struck the floor and or when he tried todischarged discharged

However,it after it fell. he was withgrab murder in thecharged
first found of murder in the second and sen-degree, guilty degree,
tenced to twenty years imprisonment.

thefirst of thechallenges sufficiency evidence toAppellant
andhis conviction that he asupport lacked mentalalleges culpable

state because he had been andalcohol Valiumdrinking taking
before the He moved for a verdictdirected at theshooting. close
of the State’s renewedcase and his motion for directed verdict at

denied,the close of his defense. Both motions were and the State
rebuttal evidence. failed to renewpresented his motionAppellant

for directed verdict after the State rebuttal.presented

failure to his motionrenew for directedAppellant’s
verdict after the State evidencerebuttal constitutedpresented a
waiver of his to the of thechallenge evidence. Rulesufficiency
33.1 of the Rules ofArkansas Criminal Procedure Rule(formerly
36.21) renewal of a verdictdirected motion afterexpressly requires
rebuttal evidence has been ruleand the ispresented, inter­strictly

State, 813,Christian v. 318 Ark. S.W.2dpreted. 889 717 (1994);
State, 205,v. 41 Ark. 849 8Bradley S.W.2d Conse­App. (1993).

to the of thequently, evidenceappellant’s challenge sufficiency
statehis mental was not forregarding review.preserved appellate
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court erred denyingthat the trial byalso contendsAppellant
he made dur-thatthe custodial statementshis motion to suppress

thatthe decep-arguing policeseveral interrogations by police,ing
DavidOfficer Corleyhis statements involuntary.tion rendered

and in hiswas arrested patroltestified that after placedappellant
1994,21, he informedcar, a.m. on Octoberat 5:00approximately

silent, anto withremainabout his to right speakrightappellant
toandbefore and right stopduring any questioning,attorney

he decided to answer. Twoat time afteranyanswering questions
later, the PoliceNorman of Fayettevillehours Detective Larry

Nor-at theinterviewed department.appellant policeDepartment
and thatthat he read his rights, appellantman testified appellant

aconductedform before Norman tape-a waiver-of-rightssigned
theto Norman’s testimony duringrecorded interview. According

statements,his custodialon motion tohearing suppressappellant’s
the interview.was to duringquestionsappellant responsive

testified at theDetective Risley suppression hearingTracey
at 9:20 a.m.that he began interviewing appellant approximately

1994,21, himafter Norman had interviewedon October already
did not have anotherfor two hours. Risley appellant sign rights

form, the that Normanbut testified that he reviewed formrights
talkhad covered. testified that toalready Risley agreedappellant

and “a somewhat detailed statement” that interviewgave during
and indicated that he understood his also testifiedrights. Risley

the of thethat asked about welfare shootingappellant specifically
died,knew that the victim had he testi-victim. Although Risley

fied that he told that he did not know her welfare. Ris-appellant
that he did so out of concern that wouldtestifiedley appellant

have the interview if he learned that the vic-immediately stopped
died, onetim had and described his as ofRisley deception “just

informed of thewas onlymy investigative techniques.” Appellant
death after interviewed him.victim’s Risley

atDetective Norman conducted a third interview 4:34 p.m.
21, 1994, and executed a second formon October rightsappellant

in connection with that interview. Norman told thatappellant
there were between his statements and thediscrepancies previous

evidence, and an thatattorney duringappellant requestedphysical
interview.
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that Fifth Amendmentcontends his toAppellant right
be free was when thefrom self-incrimination violated police

him false information in to hisintentionally gave response
the thewelfare of victim.concerning shootingrepeated inquiries

His contention that we decide whether he made a freerequires
choice, uncoerced the to waive his Fifth Amendmentby police,

self-incrimination; so,free ifto be from we must also deter­right
mine whether waiver of his to be free from self-­appellant’s right
incrimination was made and v.intelligently knowingly. Bryant
State, 130,314 Ark. 862 S.W.2d 215 On an(1993). appeal,

determination about the of custodial state­independent validity
circumstances,ments is made based on the of the and theretotality

is no reversal unless the trial court’s determination is theagainst
the evidence.of Whether a defendant made apreponderance

valid waiver under the circumstances is a of fact theforquestion
State, 799,trial court to resolve. v. Ark.316 875 S.W.2dDrymon

73 (1994).

does not claim that his custodialAlthough appellant
statements resulted from intimidation or coercion theby police,
he that the with­alleges bypolice practiced deception deliberately

welfare,information from him the victim’sholding concerning
and that did not know herby consciously theymisrepresenting

when, fact, However,status in knew that she had died.they
had been advised of his had to talkappellant already rights, agreed

with the and had a from before thepolice, signed waiver-of-rights
lied to him about the victim’s welfare. Whenpolice appellant
to talk with the he had been told that theagreed police, already

andcould would use that he said him.police anything against
Under the standard of review tototality-of-the-evidence applied

to trial court decisions that motions tochallenges deny suppress
statements,custodial hold that thewe trial denial ofjudge’s appel­

lant’s motion based on a that the statementssuppression finding
were made was not the of thevoluntarily against preponderance
evidence.

also that the trial court erred when it heldAppellant argues
that he and waived his Fifth Amendmentknowingly intelligendy

to be free from self-incrimination. This is basedright argument
thaton claim he lacked full awareness of the nature ofappellant’s
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due toand because he was intoxicated havingthat allegedlyright,
maintains that heand taken Valium.consumed alcohol Appellant
when theon account of that intoxicationwas policeimpaired

him, with him about his andarrested when they rights,spoke
when him.they interrogated

Norman,However, Detective andOfficer Corley,
Detective testified that to understandRisley appellant appeared

him didwhat was said to and not slur his speech. Appellant signed
two forms in which he indicated that he hisunderstoodrights

himand did not an until Norman told thatrights request attorney
there were between his custodial statements and thediscrepancies

evidence. there was thatphysical Although proof appellant
smelled of intoxicants and had bloodshot when he waseyes

him,arrested and when interviewed it was the trial court’sCorley
evidence,function to the resolveweigh conflicting credibility

and decide whether made a andquestions, appellant knowing
waiver of his Based on our review of the recordintelligent rights.

standard,under the we hold that the trialtotality-of-the-evidence
court’s decision on this was not erroneous.question clearly

Affirmed.

Jennings, J., agrees.

Griffen, concurs.J.,

Griffen,Wendell L. I writeJudge, concurring. separately
to that our decision to affirm the trial court’s onemphasize ruling

motion does not us to condoneappellant’s suppression obligate
the that Detective termeddeceptive practices Risley casually “just
one of The have nomy investigative techniques.” police greater

for than else. owe a tojustification lying soci-anybody They duty
honest,to be truthful and whenety andespecially gathering

information that will use inprocessing whethersociety deciding
to a for criminal conduct. The criminalprosecute person justice

is not served if deceit is the standardsystem ofoperating practice
the trusted to ferret out crime andagency evidence ofpresent
criminal at trials.activity

Our of adversarial is built on the belief thatsystem thejustice
truthfulness of evidence is related to the trustworthinessintegrally

theof which evidence is obtained. As as we con-process by long
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intinue to the standard“totality-of-the-circumstances”apply
evidence,motions totrial court denials ofreviewing suppress

the of the evidencemust consider trustworthinessjudges presented
the and the circumstances related to the evidence. Cur-by police

the that in order for a defendant’s incriminat-lawrendy, requires
due tostatement to be declared involuntarying police deception,

This, however,deceit.the statement must be induced the doesby
mean that falsehoods within the context of custodialnot police

are otherwiseinterrogations meaningless.

Law enforcement and the whoagencies investigators present
in criminal must realize that atestimony proceedings reputation

truth, truth,for the the anddistorting hiding deliberately falsifying
ainformation from criminal andgained investigation interrogation
inlowers confidence the of the andpublic integrity police height-

ens in the evidence If adistrust to isthey present. lying suspects
common the Policeofinvestigative Fayettevillepractice Depart-

detectives,ment or one of its then that and ofpractice policy
deliberate is a factor that trial courts should consider.deception

theThis is true when of wit-especially weighing credibility police
nesses on a wide of issues whether thevariety including police
have reasonable for whethermaking investigatorysuspicion stops;

silent,have informed of their remaintothey actually rightpersons
counsel,obtain and halt as well whether theasquestioning; police

been truthful thehave of evidence.concerning handling physical
Also, to consider evidence of deceitappellate judges ought police

with the rest of the circumstances when we review trialalong
Otherwise,court decisions to motions to evidence.deny suppress

the have awill “free-lie zone” within which con-police they may
duct in the ofinterrogations obtaininghope incriminating
information.

Some view concern for and dis-may my police integrity my
dain for deceit criminal out ofduringpolice investigations place;
however, the of the revelations Detective Markimpact concerning
Fuhrman theof Los Police the crimi-Angeles Department during

case,nal trial of In this DetectiveSimpson proves my point.O.J.
to believe that to the courseRisley appears lying suspects during

of custodial is both and worthwhile.interrogations appropriate
He that he Red to about the victim’s wel-acknowledged appellant
fare out of concern that would exercise his constitutionalappellant
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died,had as ifto remain silent if he knew that the victimright
to remain silent under the Fifth Amendmentfreedomappellant’s

ofsomehow termed to “onejustified lying. Risley lying suspects
that it ofismy investigative techniques,” thereby admitting part

his If and the PoliceRisley Fayettevilleinvestigative protocol.
consider anDepartment lying acceptable investigative technique

whichto information to baseproduce incriminating upon
there reason to believe that are truthful inischarges, any they

other of criminal Is more betoinvestigation?aspects Risley likely
truthful when trials based on the evidence hetestifying during
claims to have uncovered than he would be in leads?investigating

If the want trial and to trust theirpolice appellate judges
and when about the voluntariness ofintegrity honesty they testify

custodial then must be truthful in their deal-interrogations, they
with and their constitutionalings suspects respect rights during

custodial If insist on as standardinterrogations. they lying operat-
trial and courts must consider thating procedure, appellate pro-

when the functions ofpensity performing judicial weighing
and the circumstances the volun-credibility assessing surrounding

tariness of custodial statements.

The virtue of our criminal results from ourjustice system
conviction that dedication to truth does not us to devaluerequire
fundamental liberties such theas freedom to remain silent. If we

value,belittle that criminal will deteriorate to mereprosecutions
deceit,decided the side most inlegal games successful ratherby

than determinations about whether the that theproof prosecution
offers on criminal is true.charges



164

of ArkansasMACKEY v. STATESamJerry

939 S.W.2d 851CR 96-309CA

of of ArkansasCourt Appeals
III and IIDivisions

12,delivered March 1997Opinion



165

Defender,WilliamR. PublicSimpson,Jr., Cordi,C.by: Joseph
Defender,PublicJr., forDeputy appellant.

Gen.,Winston Newman,Bryant, Att’y Brad Asst.by: Att’y
Gen., for appellee.

Olly Neal, 14, 1995,After an trial,Judge. benchAugust
Samappellant Jerry wasMackey found ofguilty the offense of

residential in violationburglary of Ark. Code Ann. 5-39-§
201(a)(2) and an(Repl. 1993) habitualbeing offender under Ark.
Code Ann. 5-4-501 Mr.(Repl. 1995). nowMackey§ appeals

12, 1995,from the September of the Pulaskijudgment County
Circuit Court which reflected that he was sentenced anas habitual
offender, to Ark. Codepursuant Ann. 5-4-501. Mr. Mackey§
was sentenced to a 108-month ofterm in theimprisonment
Arkansas Department of Correction. The evidence supporting

conviction inappellant’s is not and the of thedispute, sufficiency
evidence to sustain the conviction is not onchallenged appeal.
Mr. Mackey his sentence onchallenges only appeal, maintaining
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of threehe had been convicted priorthe evidence thatthat State’s
the decision to sentenceto court’sfelonies was insufficient justify

him as habitual offender.an

545,State,State, v. Ark. 828 S.W.2dThe Fellows 309citing
was notthat sufficiency argument847 (1992), argues appellant’s

result,review,for and that as a we are pre-ourproperly preserved
on It ismerits of the issuecluded theaddressing appeal.from

the offailed to toobject insufficiencythatundisputed appellant
habitual status at trial.the evidence to hisprove

theof a line of casesThe Fellows case is one following
781,State,v. Ark. 606in Wicks 270court’s holdingsupreme

Wicks, a verdict find-In an from juryS.W.2d 366 (1980). appeal
the courtcounts of supremeWicks of twoing guilty rape,

neither of which wasaddressed two of Wicks’s arguments, sup-
trial. In thea atobjection discussingby contemporaneousported

rulecourt noted the well-establishedgeneral,the firstdeficiency,
results ofto an error at trial in waiverthat failure to object alleged

The court then noted four exclusivethe onargument appeal.
is theto the rule: when the death1) sought bypenaltyexceptions

tocourt fails the of matters essentialState and the to notify jury
where the trial com-2)consideration of the death judgepenalty;

orhas nomits error of which defendant’s counsel knowledge
derelictthe trial court isto whereobject; 3)opportunity possibly

to correct ain its to intervene without seriousobjectionduty
mistrial; theor 4)error admonition order of and wherepossiblyby

is one a substantialasserted error “affecting right.”

and itsnote from the outset that while prog­We Wicks
verdicts, athe current is fromall were from appealeny appeals jury

trial; suchthe are different. Onebench requirementsprocedural
State, Ark.in v. 322difference was clarified Stricklandrecently

312, court held in318 The Strick­(1995). supreme909 S.W.2d
trials, on thedirected-verdict motion basedland that at bench no

made,be as such would bethe evidence needofsufficiency
ver­“the would be his ownonly directing“superfluous”; judge

stated:dict.” The court

Court,a Trial assittingin the casewasthatIgweOur supposition
fact, and theof the evidencesufficientlya trier of wouldbe aware
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elements of the crime that no such motion would be necessary,
that is rales the inand our do not motion to dismisswhy require

We adherenon-jury-trial today.cases. to that supposition

Id. at 318.

Because the court relieved trialhassupreme essentially
of the incounsel to the trial court of deficiencies theduty apprise

evidence, itelements of has concomi­including missing proof,
the burden trial to in” orderandtantly placed upon judges “step

dismissalor other where the evidence is insuf­appropriate remedy
ficient. Here the court have theshould directed State to produce
evidence a reasonable doubtbeyond that had been con­appellant
victed of three felonies as such an elementwas of theprior allega­
tions contained in the information.

The has been that hasargument made mis­appellant
hisclassified one ofas theargument of the evidenceinsufficiency

shouldwhen it be acountenanced asreally to anchallenge illegal
all,sentence. That has no merit. First ofargument our bifurca­

tion created twosystem and distinct a criminalseparate ofphases
Here,trial: andguilt the evidence ofpunishment. only appellant’s

chief,was the inpriors presented State’s case induring an attempt
element;to the habitual no certification ofprove waspriors

entered or discussed at while ansentencing. Secondly, being
offense,habitual offender ais not it is anseparate enhancement

that ofprovision requires elements that the recordspecific proof
does not reflect were introduced in case.this Both the informa­
tion which he was and theby charged and commit­judgment

5-4-501,ment order refer to habitual status under notappellant’s §
16-90-803 1995). The that(Supp. hadonly “proof” appellant§

convictions was the State’s contention “we haveprior certification
of defendant’s aBecausepriors.” statements are notprosecutor’s
evidence, there is in the thatnothing record justifies the court’s

that should befinding appellant sentenced as an habitual. See
State, 1,v. State,309 Ark. 828Henry S.W.2d 346 v.(1992); Walker
393,304 Ark. 803 502S.W.2d it(1991). was enacted atAlthough

date,a clause,later 16-90-803 contains no and doesrepealing§
5-4-501;not conflict with the of isrange sentencing essentially§

the same under both statutes. the hasState theAccordingly,
of habitual instatus theoption alleging specific information or
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the a con-the offense. Under grid,charging underlyingsimply
andconsideredis automaticallyfelon’s criminal historyvicted

contains neitherThe record herein a sentence.compilingapplied
that theand reflectsnor the reporta original presentencecopy

was madeconvictionsfelonytoState’s only attempt prove prior
failure totrial. the State’sAccordingly,the ofduring guilt phase

of theduring sentencing phaseproof appellant’s priorsprovide
that was an habit-reversal of the court’s finding appellantrequires

offender, and remand for resentencing.ual

and forReversed remanded resentencing.

Robbins, Stroud and Jennings, agree.andC.J., JJ.,

Rogers Pittman,and dissent.JJ.,

Rogers, in thisThedissenting.Judge, appellantJudith
Thetrial of residentialcase was found in a benchguilty burglary.

the after acourt case for andsentencing, subsequenttrial passed
was the trial to a term of 108sentenced courtbyhearing appellant

of In thisin the Arkansas Correction. appeal,months Department
Instead, he claimsdoes not his conviction.challengeappellant

received,he thatwith to the sentence arguingerror only regard
erred that a conviction for theftthe trial court in concluding prior

Ia not a misdemeanor conviction.was andby receiving felony
court’s on thisdissent from this reversal pointmust respectfully

that thisbecause the concludesmajority erroneouslyprimarily
is forissue preserved appeal.

not understood the trialtheby majority,Although fully
acourt in this instance sentenced appellant, utilizing presentence

are found atto the whichsentencingpursuant guidelinesreport,
Ann. and the1995)Ark. Code 16-90-801—-16-90-804 (Supp.§§

the Arkansas Commission.sentencing grid adopted by Sentencing
1995)Code 16-90-803(a)(l)Arkansas Annotated (Supp. pro-§

in relevant that:vides part

a with a is found inguiltyWhen ...person charged felony
thesentencinga trialbeforethe . . . shallfollowjudge procedures

in thisprovided chapter.

Annotated 5-4-102 1993)Arkansas Code (Repl. provides:§
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court,(a) If is fixed the the courtpunishment by ordermay
a before sentence.presentence investigation imposing

sentence,(d) Before the court shall advise theimposing
defendant or his counsel of the factual contents and conclusions
of any presentence investigation or examination andpsychiatric
afford fair if the defendant soopportunity, to controvertrequests,
them. Sources of Confidential information need not be
disclosed.

At the thesentencing hearing, discussion occurredfollowing
court, counsel,the defense and theamong prosecuting attorney
the information contained in theconcerning investi-presentence

and its togative standards andreport application thepresumptive
grid:

Defense Counsel: The only mistake we sawreally with the
is thatpresentence Miss counted theByrd misdemeanors that

So,were more than ten old. I thinkyears the State will agree
with me that it should be three twopoint five as to aopposed
four.
Prosecuting that,I wouldAttorney: have to withagree your
Honor. He does have numerous misdemeanors but some of

from, know, Sixties,those were theyou latevery mid-Seventies.
law,Under the those cannot be counted against the sentencing

grid.
So, it,Defense Counsel: that’s to makegoing if you follow the

six,grid, seriousness level score of three. Going to make it a
hundred and eight months in the Arkansas Department of Cor-
rection. I understandsurely Miss Wells and the neighborhood
watch and their concern. All I’d ask that itis was a property
crime, nothing actually taken. I abelieve window was togoing
have to be in the door.replaced I don’t believe the door was
busted. I believe it was the window that was actually busted. No
injuries to anyone. months,It did a sixhappen year year seven
months He hasago. somegotten rehab treatment. I’d ask the
court to downdepart from the hundred and eight months.
The Court: The Court’s going to stick to the That’s agrid.
hundred and months.eight

discussion,As is shown thisby failed to raiseappellant any objec-
tion to a theft convictionby receiving considered thebeing by

fact,court in Inany counselcapacity. himselfappellant’s agreed
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months afterto 108sentence amountedthat the presumptive
convictions. Appellantoutdated misdemeanorcertainexcluding

the informationto controvertafforded thewas thus opportunity
now be heardand should notin the reportcontained presentence

State, 265 Ark.Noland v.first time onfor the appeal.to complain
State, 870,Ark.v. 267764, see alsoNash953 (1979);580 S.W.2d

670 (1979).591 S.W.2d

however, be foundthat error canconcludesThe majority,
in the trial courtan objectionin the absence ofeven appropriate

State,in v. 322court’s decision Stricklandon thebased supreme
Strickland, a312, In the court made318 (1995).Ark. 909 S.W.2d

the issue of the suf-the method ofbetween preservingdistinction
The court heldbench and trials.the evidence in juryofficiency

trial, to move for a directedthat, it is not necessaryunlike a jury
the suffi-to onin a bench trial in order challenge appealverdict

in this case“to convict.” The majorityof the evidenceciency
court,that, tried the he iswas byreasons because appellant

rule. The decisionobjectionexcused from the contemporaneous
Strickland,however, ofwas based on the court’sin interpretation

33.1,36.21, of the Rules of Crimi-now numbered as RuleRule
Procedure, theterms tonal which its very only questionby applies

the of trial.of the evidence during guilt phaseof the sufficiency
case, course, the ofin of involves sentencing phaseThe issue this

Therefore, the decision in Strickland isreliance ontrial. any
and for this court to interpretand misplaced,utterly completely

trial isto the of actuallyRule 33.1 so as to sentencing phaseapply
1-2(17) (vi).Ark. R. Ct.this court’s jurisdiction. Sup.beyond

has held inthe the court expresslyBut more to point, supreme
trials,cases, that awere from benchtwo both of which appeals

in order to foris preserveobjection requiredcontemporaneous
convictions. Friarevidence ofconcerning priorappeal questions

State,253,State, Withersv.Ark. 854 S.W.2d 318 (1993);v. 313
507, In so the court819 (1992). holding,308 Ark. 825 S.W.2d

State, 7,2 Ark. 616our decision in v. App.overruled Addington
the absence ofwe had determined that742 where(1981),S.W.2d

Here,of the issue.no to our reviewan was impedimentobjection
inthe error as was madecourt falls into same Addington,this

the court.clear established by supremedespite precedent
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Moreover, the is not included in the rec-presentence report
ord, and thus this court cannot with ofsay any degree certainty
that such a conviction was even utilized the court in itsby making
determination. It is well settled that the bears the bur-appellant
den to a record sufficient tobring demonstrate error. Irvin v.up
State, 6,28 Ark. 771 S.W.2d 26App. (1989).

Since did not call this matter to the attention of theappellant
trial court and since there is in this record tonothing thatsuggest

occurred,error I cannot that theany trial court erred insay calcu-
the sentence.lating appellant’s

I am authorized to state that Pittman inJudge joins this
dissent.

Lillian HOWARD v. Willow CRAMLET

CA 96-445 939 S.W.2d 858

Court of ofAppeals Arkansas
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19,delivered MarchOpinion 1997
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Allred, forBilly appellant.J.

Anderson,William P. for appellee.

Mauzy Pittman, is aThis action.Judge. quiet-titleJohn
Howard,Lillian an orderfrom of the MadisonAppellant, appeals

Court that failedCounty Chancery she to establish anfinding
Cramlet’s,easement or across Willowright-of-way appellee’s,

on that this was error.property. Appellant argues appeal ruling
and reverseWe and remand for furtheragree consis-proceedings

tent with this opinion.

Keckand owned 320 acres of land.Wayne Marlene On
20, 1992, 199.57 of the 320April they conveyed acres to appellee

reservation;deed with theby warranty “Less andfollowing
width,a of 30 feet in for the ofexcept right way purposes ingress

and over the above described for access to theegress property
to the west. ...” Theadjacent reservation acrossproperty appel-

lee’s servient estate and to theprovided ingress Kecks’egress
lands.remaining

15, 1992,On theMay Kecks a ofconveyed theirportion
27, 1992, Keck,lands to On Marleneappellant. July the surviving

Keck,ofspouse Wayne herconveyed acrossright-of-way appel-
stated,lee’s 199.57 acre tract to That instrument “Thisappellant.

of is moreright way described as feet in30specifically being
width across the above describedproceeding property [appellee’s

theto of the describedproperty grantee [appellant]lands]
below.”

1993,In a arose when blocked thedispute appellee roadway
Thereafter,was to accessappellant using appellant’s property.

suit to titleappellee brought quiet that didcontending appellant
not have an easement or acrossright-of-way appellee’s property.
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metes anddid not contain adeedheld thatThe court appellant’s
It foundfor enforcement.and was too vaguebounds description

in theirthe Kecks convey-retainedthere was no easement bythat
of the easementKeck’sor Marlene conveyanceance to byappellee

toor right-of-way appellant.

Co., 5 Ark.Western Gas App.In v. ArkansasHatfield
238,26, 28-29, we held:(1982),240632 S.W.2d

isan interest in land andor isright-of-wayAn easement
However, it island is conveyed.deed the same asconveyed by

easement that it beof the of angrantessential to the validitynot
definitebounds or by figures givingmetes andbydescribed

an easement is validthe easement. The ofgrantdimensions of
andthe easement or as suchright-of-waywhen it designates

to the easement.lands which are made servientdescribes the
has the to limit therightof the servient estateWhile the owner

easement, do so it be selectedmayan where he fails tolocation of
his selection is a reasonable one takingthe so asby grantee long

of estates.the interest and convenience bothinto consideration
bounded in the deed itthe of a is notright-of-wayWhere grant

v.of reasonable Fulcherenjoyment.is to be bounded finesby
261,Co., (1924).S.W.2d& 164 Ark. 261 645DierksLumber Coal

will the inter-in such determination considerreachingThe court
estates, theand the will havegrantorest and convenience of both

easement, insofar as the limitationthe use of the excepttoright
the reasonable of the ease-enjoymentof that use is essential to

16, v. 213Holly,District No. MississippiCountyment. Drainage
889, 25 Am. 2d Easementsand(1948),Ark. 214 S.W.2d 224 Jur.

Licenses 78.§

that its bur­characteristic of an easement isA primary
it Thisof the land from which issues.dens fall theupon possessor

that the land constitutesis in the statementcharacteristic expressed
and the easement a dominant tenement.servient tenementa

Property a (1944).commentof 450Restatement §

of anrule in this state is that the owner easementThe
with the authorized useof the easementmake use compatiblemay

circum­in of all facts andas the use is reasonable fightso long
tenementThe owner of the servient mayof the case.stances

with, or not calculated tothat is consistentmake use thereofany
with, the easement 3 Tiffany,the exercise of granted.interfere
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Property, 1939);Law of Real 811 ed. see Natural Gas(3rd§
Cox,Americav. 490 452 Ark.(E.D.Pipeline Company F.Supp.of

1980).

of theThe location undefined must beright-of-way
estates,reasonable theto both dominant and servient considering

intended,the condition of the the for which it wasplace, purposes
Benson,and the acts of the CarrollElectric v.grantee. Coop. Corp.

183, Schiller,312 Ark. 848 S.W.2d 413 Masseev.(1993); 243 Ark.
572, 420 S.W.2d 839 The owner of the servient estate(1967). has

so,the to delimit the ifright but he or she fails to doright-of-way,
the holder of the dominant estate exercise this but inmay right,
either case the location must be reasonable. v. Arkansas-­Bradley

Co., 492,LouisianaGas 280 Ark. 659 S.W.2d 180 (1983); Hatfield,
Electric,see Carrollsupra; supra.

The of a chancellor will not befindings ondisturbed
unless are found to beappeal erroneousthey orclearly clearly
the ofagainst the evidence. Fieldspreponderance v. 54Ginger,

216,Ark. 925 review,S.W.2d 794 FromApp. (1996). our de novo
we conclude that the chancellor’s that failed tofinding appellant
establish an easement over the lands of is errone­appellee clearly

case,ous. In this the of thegrant easement is valid since it
the anddesignates describes the lands thatright-of-way are made

servient to the easement. seeHatfield, supra; Bradley, Fulchersupra;
Co., 261,v. Dierks Lumber & Coal 164 Ark. 261 S.W.2d 645

(1924).

filed a counterclaimAppellant anseeking injunction
and fordamages obstruction of the roadappellee’s that appellant
was to access herusing testified thatproperty. sheAppellant
incurred $560.00 for the cost of bulldozing appellee’s obstruc­
tions. The owner of a servient estate not erect a barrier thatmay

interferes withunreasonably the of theright easementpassage by
Brown,owner. 240,Wilsonv. 320 Ark. 897 S.W.2d 546 (1995).

Because the easement,court found no the issue of wasdamages
not reversed,reached. The decree is and the case is remanded for
the court to consider the issue of and to enter andamages order
consistent with this The order shouldopinion. locate the ease­
ment by description.

Reversed and remanded.
Rogers Crabtree,and JJ., agree.
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Duncan,Xollie for appellant.

No response.

Layton Roaf,Andree YellJudge. Garry Wayne appeals
from an order of the court which awarded Elizabethchancery

1991,Yell child retroactive to to aFaye support pursuant petition
to which she filed in 1994. The chancellormodify basedsupport
his award of back a common-law tosupport upon duty support.
We that the chancellor abused his discretion inagree imposing
retroactive and reverse.support,

Yell and ElizabethGarry Wayne Yell were divorced inFaye
1982. The decree awarded Elizabeth of the Yells’custody only
child, Yell, and ordered toTy Logan $100 monthGarry pay per

10, 1988,for child On the court modifiedsupport. August the
decree,divorce to an between the Yellsmadepursuant agreement

counsel,with benefit of Elizabeth would retainwhereby primary
but visitation wascustody, Garry’s to thesignificantly expanded

extent that a existed.shared-custody arrangement Theeffectively
order also terminated Garry’s support obligation.

1991,In time,March of with Elizabeth fullTy began living
but continued to time with on a basis.spend Garry regular Garry
contributed toward his son’s albeit on an informal basis.support,

14, 1994,On Elizabeth filed a to thepetition modify AugustJune
10, 1988, order to startagain child Inreceiving support. July
1994, estimated the chartGarry amount of he would besupport
Hablefor and tobegan $250 month. Elizabethvoluntarily pay per
later amended her to also seekpetition retroactive back tosupport
the time that she resumed full in 1991.custody

After a the 12,chancellor entered an orderhearing, on July
1995, that a between thefinding Yells endedprivate agreement
the fourshared-custody arrangement toapproximately years prior
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14, 1994, aElizabeth’s of to thefiling petition modify AugustJune
10, 1988, Pursuant to this theorder. courtfinding, charged Garry
with a common-law of and assessed him $172duty support per

1991, 1992, 1993,month for the and for a total ofyears
$6,192.00, $4,031.52less a credit of based on various andreceipts
records the court ordered toprovided by Garry. Finally, Garry
continue $250to the month in that hepay per regular support

in 1994. from thebegan Julypaying voluntarily Garry appeals
14, 1994,order a for to thegranting judgment support prior June

of the tofiling modify.petition

araises issue: that the trial court erred inGarry retro­single
a financial for to theactively imposing obligation support prior

date of of the for modification. contends thatfifing petition Garry
Arkansas law does not allow a court to make retroactivechancery

in achanges He reliesperson’s child-support obligation. upon
434,246 Ark. 438Reigler v.Reigler, S.W.2d 468 as(1969), support

for this He further contends thatproposition. to anany change
court,order must be made a and that theexisting by toagreement

end the was not effective inshared-custody arrangement modify­
Strickland,the 1988 order. submits v.ing Garry 268 Ark.Sheffield

1148, 599 422S.W.2d as his(1980), We withauthority. agree
both contentions.

It is well settled that a ahas toparent legal duty support
a minor child of the existence aof order.regardless Pendersupport

McKee, 18,v. State,266 Ark. 582 S.W.2d 924 Nason v.(1979); 55
164,Ark. Neil,934 S.W.2d 228 v.App. (1996); 10 Ark.Dangelo

119, Moreover,661 S.W.2d 448 (1983). retroactiveApp. support
is not and is often awarded when anillegal, initial order issupport

See, Nason, Pardon,entered. 91,Pardonv. 30 Ark.e.g., supra; App.
Garner,S.W.2d 400,782 379 See also Wilderv.(1990). 235 Ark.

360 S.W. 2d 192 awarded(1962) (mother back child support
where divorce decree made nogranting custody forprovision
support).

However, retroactive modification of a court-ordered
be assessedfrom thechild-support obligation time that amay only

for modification is filed. Ark. Codepetition Ann. 9-14-234§
Grable, 410,Grable1995); v. 307 Ark.(Supp. 821 S.W.2d 21
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Bell, 201,v. 52 Ark. 916 S.W.2d(1991); 769App. (1996).Heflin
it is well settled that a order a court ofAdditionally, support by

remains in force until modified a subse-competent jurisdiction by
decree, or in fimited situations of law. Burnettquent by operation

Burnett, 599, Laroe,v. 313 Ark. 855 S.W.2d 952 Laroev.(1993);
192,Ark.48 893 S.W.2d 344App. (1995).

A chancellor has discretion to set the amount of child
and his in this area will not be disturbedsupport, findings absent

Creson,an 41,abuse of discretion. v.Creson 53 Ark. 917App.
Irvin, 48,S.W.2d 553 Irvin v.(1996); 47 Ark. 883 S.W.2dApp.

862 Absent a(1994). of fraud inspecific anfinding procuring
decree, however, it is an abuse of discretionexisting support to

a retroactive modification ofimpose a order thesupport beyond
date of a tofiling Beaversv. 41 Ark.petition modify. Vaughn, App.

96, 849 S.W.2d 6 (1993).

case,In this Elizabeth modification of ansought
i.e.,court-orderedexisting thatsupport provision, neither party

because of apay support shared-custody Conse­arrangement.
the cases in which anquently, award of retroactive hassupport

been case,are to the facts ofupheld this andinapplicable we hold
that the chancellor abused his discretion in retroactively modifying
Garry’s to embracesupport obligation a of time beforeperiod
Elizabeth filed her topetition Because this Courtmodify. reviews

record,cases de novo on thechancery we find thataccordingly
Garry’s fromsupport obligation theapplies only date of thefifing

topetition Because themodify. chancellor allowed a credit in
excess of result,the which 12,wouldarrearage that of thepart July
1991, order granting in thejudgment against amount ofGarry
$2,160.48 is reversed.

Reversed.

Robbins, Griffen,andC.J., J., agree.
































	56 Ark. App. 1, 937 S.W.2d 667
	56 Ark. App. 7, 937 S.W.2d 670
	56 Ark. App. 17, 936 S.W.2d 766
	56 Ark. App. 21, 937 S.W.2d 677
	56 Ark. App. 30, 937 S.W.2d 682
	56 Ark. App. 35, 937 S.W.2d 675
	56 Ark. App. 39, 938 S.W.2d 569
	56 Ark. App. 42, 938 S.W.2d 859
	56 Ark. App. 47, 939 S.W.2d 313
	56 Ark. App. 52, 938 S.W.2d 237
	56 Ark. App. 56, 938 S.W.2d 235
	56 Ark. App. 61, 938 S.W.2d 239
	56 Ark. App. 67, 937 S.W.2d 684
	56 Ark. App. 71, 938 S.W.2d 865
	56 Ark. App. 85, 937 S.W.2d 686
	56 Ark. App. 90, 938 S.W.2d 861
	56 Ark. App. 97, 938 S.W.2d 873
	56 Ark. App. 100, 938 S.W.2d 874
	56 Ark. App. 104, 939 S.W.2d 316
	56 Ark. App. 110, 938 S.W.2d 571
	56 Ark. App. 113, 939 S.W.2d 844
	56 Ark. App. 126, 938 S.W.2d 876
	56 Ark. App. 131, 938 S.W.2d 572
	56 Ark. App. 134, 939 S.W.2d 319
	56 Ark. App. 141, 940 S.W.2d 498
	56 Ark. App. 145, 939 S.W.2d 322
	56 Ark. App. 149, 939 S.W.2d 855
	56 Ark. App. 156, 940 S.W.2d 500
	56 Ark. App. 164, 939 S.W.2d 851
	56 Ark. App. 171, 939 S.W.2d 858
	56 Ark. App. 176, 939 S.W.2d 860

