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WARD, DOOLEY,C.J., JJ., dissenting.and UNDERWOOD and
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forStouffer, Nolan & ofRooney, Chicago, appellee.

theMR. deliveredGOLDENHERSH opinionJUSTICE
of the court:

Plaintiff, Skinner, minor,aRita Rae by Virginia
Skinner, infriend, filed this actionher mother and next
the circuit of to recovercourt Cook County seeking

as the result of thefor sufferedinjuriesdamages personal
machinemalfunction of analleged injection molding

defendant,manufactured Reed-Prentice Division Pack-by
manu-Co. TheMachineryage (hereafter manufacturer).

contributionfacturer filed a third-party complaint seeking
Plastic,defendant, Inc.from the Hinckleythird-party

atwaswhom employedby plaintiffemployer),(hereafter
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circuit court allowed thethe of her Thetime injuries.
themotion to dismiss complaint,third-partyemployer’s

3d and wethe court affirmed 111.App. 99),appellate (40
for toleaveallowed the manufacturer’s petition appeal.

reviewed in theThe are appellateadequatelypleadings
suffices here to state thatand itcourt plaintiffopinion,

recover on of strict in tort whileseeks to the basis liability
theon ofthe negligence partthird-party complaint alleges

in itsthe relief the manufacturerThe asked byemployer.
inis “that if be enteredcomplaint judgmentthird-party

itfavor of the and that beplaintiff judgmentagainst
in ofentered the defendant and favorthirdagainst party

amount,in such ofthird contribu-by wayparty plaintiff
tion, with ofas would commensurate thebe degree
misconduct attributable to third inthe defendantparty
causing plaintiff’s injuries.”

the court that inIn its dismissal order circuit observed
84,Gertz v. Ill. this court “indicated thatCampbell, 55 2d

stated,rule,it the New York because itadoptmight citing
the caseDole v. Dow Chemical Co. 30(1972),[Dole

143, 286,N.E. 331 ‘toN.Y.S.2dN.Y.2d 282 382]
illustrate, there should a search forcan and be continuing
better of of New York hassolutions. The Court Appeals

criteriathisrecently supplanted active-passage negligence
onfrom indemnitee onewith founded equitable prin­

” concluded, however,It “that there is no decisionciples.’
under the factsin this state contributionallowing pleaded

in third In thethe judgment,party complaint.” affirming
tothe that “a decisioncourt concluded applyappellate

in the instant case wouldtheories of contribution require
the au­and formulationssubstantive beyondprocedural

wasthe issueof this court” and that presentedthority
thedecided“the of issue which should be by highesttype

99,***.” 3d 104.of this State 40 Ill.court App.
this courtdecision ofnothatmanufacturer arguesThe

tortfeasors; where thethatbetweencontributionprohibits
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committed,tort was not soundintentionally public policy
that contribution between tortfeasors berequires permit-

ted; that a manufacturer held on theliable basis of strict
in tort should have a of contributionliability right against

others who contributed to cause the and that ifinjuries;
contribution,this court should a of itrule should beadopt

based on ofthe relative fault rather than on thedegree
basis of the number ofequal apportionment among

The that thewrongdoers. employer argues long-established
rule in this State is that there is no of contributionright

tortfeasors; that the thetoonly exceptionamong general
rule is that a tortfeasor obtain“passive” may indemnity

tortfeasor;from an “active” and that a manufacturer held
inliable tort cannot seek from thestrictly indemnity

thefor reason that thatemployer public policy requires
the manufacturer’s be consideredliability “active.”

This court’s and con­indemnityholdings concerning
tribution and the ofallocation tortfeasors theamong
economic loss from have been muchresulting injuries
discussed the bench Studyand bar. Commit­by e.g.,(See,
tee on Third Actions andReport PartyIndemnity,

Contributions, 1976 of the IllinoisEquitable Report
Conference; onCommittee ComparativeReportJudicial of

1964 the Illinoisof Confer­Negligence, Report Judicial
110; Inc.,ence Moroni Ill.v. Intrusion-Prepakt, 24 App.

534; Bakeries, Inc., Ill.v. Interstate 862d 2dSargent App.
187; Zaremski, ThirdExpansion Party Recovery:of

Contribution, ?,Common Or 63 Ill.Law Indemnity, B.J.
Kissel,684 Related toTheories AsIndemnity(1975); of

Practice, Polelle,Third Rec.54 B. 157Party Chi. (1973);
Contribution in Illi­Among Negligent Joint Tortfeasors
nois: A 1 Chi.Damsel Comes Loy.Squeamish Age,of L.J.

Feirich, Practice, 1967 U. Ill. L.F.267 Third-Party(1970);
In its at thesubmitted 1976report236.) Judicial

Conference, the ThirdCommittee on Indemnity,Study
Actions and Contributions aParty presentedEquitable
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of theof historicreview the developmentcomprehensive
of andtoits various types litigationlaw and application

harsh andrule “is inequitablethat theconcluded present
deal ofin a judicial“has resulted greatin andoperation”

inindemnity creativelyin the ofeffort conceptexpanding
in the rule.” Itthe result inherentorder to avoid harsh
of thethe principlerecommended adoptionunanimously

recommendedtortfeasors andof jointcontribution among
ontortfeasors “be apportionedthat jointliability among

fault.”of relativethe basis their pure
court, Prosser, ed.Tortsthe from 278 (3dAs quoting

Co.,Motor Ill.v. White 32 2dobserved in Suvada1964),
, an distinction between“There is important612 624:

loss the tort­contribution, which thedistributes among
share,hiseach tofeasors by pay proportionaterequiring

one tortthe entire loss fromand which shiftsindemnity,
it to the shoulderswho been tofeasor has paycompelled

Cook,In Nelson v.of should bear it instead.”another who
443, an action a sheriff a judgment17 Ill. by against

he to forto recover was paycreditor the sum compelled
court, con­thisthe conversion of another’s property,

time,first said: “Thethe distinction for thesidering
v. Nixan 101down in Merryweatherlaidprinciple [(1799),

of186, that there is noTerm R.81337], rightEng. Rep.
tort-feasors, hasorcontribution as between trespassers,

is,been, law. Butand still asrecognized unquestionable
ofwhere athe of indemnitythis does not affect rightright

443, on the factsBasedexists.” Ill.indemnity 449.)(17
had no ofheld the sheriffit the court that rightbefore

indemnity.implied
the authorityMerryweather, uponConcerning English

a citedrelied,the the of lawwhich court author frequently
review said:article

unfortunate, led to misunder-and hassingularly“It is
Merryweather v. should have beenthat Nixanstanding,

stating ‘general rule.’ As acontinually as thetreated
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rule,matter of fact that case states thenot thebut
exception. The general personsrule is that among jointly
liable the law implies assumpsitan either for indemnity or
contribution, exceptionthe assumpsit,and is that no

express implied,either or will be enforced wilfulamong
tort-feasors or wrongdoers.

* **

consideringIn the Merryweather Nixan,infacts v.
decision,and in applying that it importantis bear into

mind that the meaning of the word at‘tort’ the time of
the decision in 1799 was limited and ofnarrow. None the

writers, Bacon, torts,early accuratelysuch as defined but
the actions theywhich treat as are practicallytorts all

batteries, etc.,slanders, were,suchactions as ofwhich
course, wilful or wrongs.intentional At that time the
word ‘tort’ had not come to appliedbe to vastthe

quasiofnumber delicts now known and classified as
actions insounding tort and ofarising negli-out mere
gence or unintentional Theinjury. classification of such
actions as comparativelytechnical torts is of recent date.

is, therefore,It vital to a understandingcorrect of the
decision, ‘tort’—i.e.,that meaningthis limited of the word

Reath,a orwilful wrong—beintentional remembered.”
Contribution Jointly ChargedBetween Persons Negli­for

Nixan,gence—Merryweather 176,v. L.12 Harv. Rev.
(1898).177-78

Co.,In v. & ElevatorChicago 105 Ill.Johnson Pacific
462, in which it next considered contribution among
tortfeasors, the court theaffirmed denial of an application

be as anto a madejoined defendant individual whoby
an interest in the heaction because would bealleged liable

contribute ifto to the the weredefendant heldjudgment
court,liable. The without citation of said:authority,

“ here is no of contribution betweenright wrong­[T]
462,doers.” Ill. 468.105

Becker, 261,In Farwell v. Ill. courtthe was129
time, andthe first until this case thepresented onlyfor

time, awith the whether there is ofprecise question right
contribution tortfeasors. In Farwell a number ofamong
creditors, attachment, ofwithoutby anyknowledge
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of a thirdconverted the chattels Oneperson.wrongdoing,
claim,creditor, the entire was heldwho was forced to pay
from the otherentitled to contribution in sharesequal

creditors. In its the court reviewed Merryweatheropinion
and the decisions of other courts and concluded thatState

tortfeasors wasthe rule contribution amongprohibiting
confined to intentional orwrongdoers, wrongdoers pre-
sumed to their was unlawful. Farwell hasknow that act

cited, innot been followed or overruled subsequent
decisions of this court.

Prosser,Dean in the courtsbydiscussing application
in this of the rule of v. Nixancountry Merryweather
states: the rule“The American casesearly againstapplied

misconduct,contribution to cases of wilful but refused to
it where the wasthe tort committed claimantrecognize by

a matter of or mistake. once the door wasButnegligence
thrown to in of those who hadone actionjoinderopen

caused the same the of the rule andmerely origindamage,
the itreason for were lost to ofThe majoritysight. great
our courts andto it refused toproceeded apply generally,

contribution even wherepermit independent, although
concurrent, ahad contributed to result.”negligence single
Prosser, 50,Torts sec. at 306 ed.(4th 1971).

In Consolidated Ice Machine Co. v. 134 Ill.Keifer,
481, courtsthe court “the ofmajority”joined great

that, ofdescribed Dean Prosser whileby permitting joinder
tortfeasors, continued to contribu­alleged joint proscribe

Consolidated,tion. In that two corporationsholding
ofwhose concurrent had caused the death anegligence

defendants, court,laborer were as theproperly joined
can,of inwithout citation said: “There suchauthority,

case, no of asbe between thedamagesapportionment
acts and conduct haveseveral whoseparties negligent

the thecontributed to Nor can one ofinjury. wrongdoers
481,the Ill.contribution from other.”compel (134 493.)

Michels, 87,Ill. and v.for Wanack v. Skala215Except



10

Lehon, 602, has not theIll. the court343 qualified
there is no of contributionstatement that right among

Co.tortfeasors. & Son v. National(See John Griffiths
Co., 339;331,310 Ill. & IllinoisFireproofing Chicago

Co., 600,Midland EvansRy. v. Construction Ill.32 2d
603; DeWitt, 289)273,Miller v. 37 Ill. Muhlbauer v.2d
Kruzel, 226;39 v. &Ill. Reese Chicago, Burlington2d

Co., 356; Grossman,Ill. v.R.R. 55 Carver 55Quincy 2d
507, Wanack,Ill. In which involved an intentional2d 510.)

tort, the stated that the rulecourt noncontribution applied
87,to Ill.intentional In Skalaonly wrongdoing. (215 94.)

true, rule,courtthe said: “It is as a that thegeneral right
of notcontribution does exist as between tort feasorsjoint

inwhere there is concerted action the commission of the
however,Where, thethere is no concerted actionwrong.

the in such inrule does as case are notnot partiesapply,
other,delicto each as themselvesas to and betweenpari

thetheir in accordance withbemayrights adjusted
inof the relation factlaw toprinciples existingapplicable

602,between them.” 343 Ill. 605.
us in thefrom the case before thatDistinguishable

wasof the defendantmisconductalleged third-party
with,to, of thethan concurrent thatrathersubsequent

of thebut illustrative “continuingthird-party plaintiff,
solutions,” the case of v.search for is Gertzbetter

minor,Gertz, a filed suitIll. 84. Plaintiff55Campbell, 2d
ofhe was reasoninjured bythatallegingagainst Campbell

of an automobile. Camp­Campbell’s negligent operation
filed a action Dr. H. M. thebell Snyder,third-party against

Gertz, intreated thewho malpracticephysician alleging
for whichanytreatment and seeking indemnity damages
under Gertz’be assessed complaintmight Campbellagainst

the doctor’swhich were attributable to malpractice.but
andwas “indemnityRelief in the actionthird-partysought

amount ofDr. for theSnyder damagesjudgment against
the oras result of newto the the injurycaused plaintiff
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of the causedaggravation plaintiff’s theexisting injuries by
and failure of court,Dr. The afterneglect Snyder.” noting

the distinction between contribution and andindemnity,
that under case thereIllinois law was norecognizing

tortfeasors,contribution between concluded that Camp-
bell did not seek for the total for theindemnity recovery

but for theplaintiff, attribu-sought indemnity damages
table to the fault of and held thatSnyder, “hadCampbell
a to the action to be forright bring indemnified the

to the attributable to thedamages plaintiff malpractice.”
84,55 111.2d 92.

this court has earlierAlthough that underrecognized
circumstances there existed theappropriate ofright

Cook,indemnification tortfeasors v.among 17 Ill.(Nelson
in & Son Co. v. National443), FireproofingJohn Griffiths

Co., 331,310 Ill. it was time,for the first thepresented,
whether a writtenquestion indemnification agreement

between two both liable theunderparties, Structural Work
Act, was Inagainst that thepublic policy. holding

was notagreement court,theagainst atpublic policy,
some discussed the oflength, concept active-passive

as in othernegligence as the forapplied basisjurisdictions
the ofright betweenimplied indemnity tortfeasors.

In Mobile &Gulf, Ohio R.R. Co. v. Arthur Dixon
Co., 148,343 Ill. App. &citingTransfer John Griffiths

Son Co. as theauthority, court theappellate expanded
ofconcept indemnificationimplied tortfeasorsamong by
theapplying doctrine. The ruleactive-passive negligence as

discussed and courtbyapplied many appellate opinions
was this court infinally recognized &by IllinoisChicago
Midland Co.,Co. v. EvansRy. 600,Construction Ill.32 2d
and DeWitt,later in Miller v. 273,Muhlbauer37 Ill. v.2d
Kruzel, 226,39 Ill. Grossman, 507,2d Carver v. 55 Ill. 2d

Inc.,and Mix,Harris v. 59 Ill.Algonquin Ready 2d 445.
This court has that the ofcandidly recognized concept

based on theimplied indemnity, active-passive negligence
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doctrine, the harsh effects“has been utilized to mitigate
could result from an inflexible of thisthat application

created to contribution.” v.barjudicially (Muhlbauer
Kruzel, 226, of this all or39 Ill. The2d application230.)

based on terms of active-passive negli­nothing liability
which defini­“have not obtained judicialprecisegence,

v.Grossman, 507,Ill. to theCarver 55tion” 2d(see 511),
is faultsituations there someever whereincreasing

harsh effects withoutto bothattributable parties produces
of result.uniformity

the bar to circum­byA recently employedtechnique
has the use of the loanvent the noncontribution rule been

in Reese v.courtthis Chicago,approved byreceipt,
This, too,Ill.& R.R. Co. 55 356.Quincy 2dBurlington

rule ofan all or liabilityinvolves the of nothingapplication
tosome is attributable bothto situations where fault

Harris v.raises other Seeand also problems.parties,
445;Mix, Inc., Ill. Gatto v.59 2dReadyAlgonquin

Co., 513; Michael, Carter”“Mary61 Ill. 2dWalgreen Drug
Illinois, 514in 64 Ill. (1976);Duree, HasAgreements B.J.

ReverseEstablished Compar­The Loan Receipt Agreement
ActiveOr Indemnityative AmongNegligence Tortfeasors

Freedman, TheIllinois?,In 64 Ill. 236 (1975);B.J.
Well!,Never WasCarter”: SheDemise “MaryExpected of

602; Note, The CarterMary Agreement-­1975 Ins. L.J.
inSettlementsthe Problems CollusiveSolving Jointof

Actions, Rev. 139347 Cal. L.Tort S. (1974).
of no-­thethat the applicationHaving recognized

statedresults andcauses havingrulecontribution unjust
towasindemnity designedoftheorythat the active-passive

the onlyitseffects ofthe harsh application,mitigate
for its continuedthis courtoffound in thereason opinions

“theReese, thatit was saidwhereinexistence appears
courtsuse of theto contributionobjectionprincipal [is]

356, AsIll. 363-64).2dfor relief of wrongdoers” (55
wasMerryweatherwhenin thisnoted earlier opinion,
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decided, the term meant intentional“tortfeasors” wrong­
ofdoers, not the and “strict tortfeasorsliability”negligent
onof the of the CommitteeOnetoday. findings Study

andThird Contribu­ActionsIndemnity, Party Equitable
thetions in its to 1976 Confer­report presented Judicial

is the rule does not saveence that no-contribution judicial
ofin oftime and theenergy degree culpabilitydefining

for acourt searchtortfeasors because the mustjoint
of the twodistinction between the“qualitative negligence

v.& Illinois Co.tortfeasors” Midland Ry.Chicago(see
Co., the600, underEvans Construction Ill. 2d32 603)

fordoctrine. It alsoactive-passive presents opportunity
thefraud and collusion parties, necessitatingamong

in their out-of-courtfurther effortsjudicial monitoring
havebehavior. Other to contribution beenobjections

onalmost writer the Seerejected by subject.every
Comment, Tort­The Allocation Loss Among Jointof

41 S. Cal. L. and cases and lawfeasors, Rev. 728 (1968),
articles cited therein.review

is forWe are of the there no valid reasonthatopinion
andthe continued existence of the ruleno-contribution

it. with DeanWemany compelling arguments against agree
“ here lack of inProsser that is obvious sense and justice[t]

loss, fora rule which the entire burden of a whichpermits
defendants weretwo unintentionally responsible,equally,

alone, the accidentto onto tobe shouldered one according
execution,of of thea successful existence of liabilitylevy

insurance, or collusionthe whim or hisplaintiff’s spite,
while the latter scot free.”with the other wrongdoer, goes

Prosser, 50,sec. ed.Torts at 307 (4th 1971).
The that the abolition of the no-employer argues

incontribution rule would thesubstantialproduce change
offabric tort law and are best left tosubstantial changes

the this court has created a ruleGeneral WhereAssembly.
which, conditions,or doctrine under we considerpresent

weunsound and have not the but theunjust, only power,
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to or it. Forabolish the of theduty, modify purposes
dismiss,motion to the of fact in theallegations third-party
must be taken as true Autocomplaint Driving(Acorn

School, Education, 93,Inc. v. Board Ill. and27 2d 96),of
on these facts the equitable principlesgoverning require
that ultimate for beliability injuriesplaintiff’s apportioned
on the basis of the to therelative which defectivedegree

and the conductproduct causedemployer’s proximately
Co., 623;them. v. 612,Suvada White Motor Ill.32 2d

302,Molitor v. Kaneland Unit District No.Community 18
11, 25.Ill. 2d

Texaco, Co.,Inc.Citing v. McGrew Lumber Ill.117
351,App. Co.,2d v. Louden Machinery Ill.22Kossifos
587, Climber,3d and Burke Inc.,App. v. Sky 57 Ill. 2d

542, the that aemployer argues defendant held strictly
liable in istort from contributionprecluded seeking
“because that itspublic topolicy requires anliability
original be considered active”plaintiff and that the duty

in strict is moreimposed liability than in casesstringent
doWe not Theinvolving negligence. agree. public policy

considerations which motivated the of strictadoption
Co.,Suvada v. White Motor Ill.liability (see 32 2d 612)

were that the economic loss suffered the user should beby
on the one who created the risk and theimposed reaped

from the manufacturer onprofit, everyoneincluding
to the seller or one of them. When thethrough any

economic loss theof user has been on a defendantimposed
in a strict action the considerations ofliability policy
Suvada are satisfied and the ordinary equitable principles

the of or contribution are toconcepts indemnitygoverning
Thus,be in Mutual Insurance Co. v.applied. Liberty

Co., 77,Williams Machine & Tool Ill. where the62 2d
ofassembler the who had settled strictproduct, liability

it,actions filed an action theagainst indemnity against
of the defective the courtproducer component part,

a rule for indemnification in the manufacturer-adopted



15

thethat policydistributor-seller chain. After noting
thewere notin Suvadafor strict liabilityreasons adopting

in thethe ultimate liabilityas thosesame determining
effect,court,chain, the in putmanufacturer-distributor

and theshoes of the userin the producerthe assembler
in order for the assemblerthethe shoes of assemblerinto

courtto the Thefull economic loss producer.to shift the
is arule we aresaid: “In our the adoptingjudgment,

of theextensionand necessary equitable]logical [and
notIt doesin and Williams.enunciated Suvadaprinciples

and those similarlyburden on defendantan undueimpose
defectivethesituated, is whofor it originatedthey

insurers of theit make them absoluteNor doesproduct.
in such indemnityof their Plaintiffssafety products.

of a strictelementsactions must still the necessaryprove
defectivecontained aaction—that theliability product

it left defendant’sthe timecondition which existed at
control, unreasonablythe dangerousrendering product

inthe injury plaintiff’sand resultingproximately causing
of stricttheoryto theliability injured party. [Suvada

And whilefrom sellerliability through manufacturer.]
to awill not serve barof an indemnitee’s negligenceproof

claim, that he misused thestrict indemnityliability proof
the defect will be anor assumed the risk ofproduct
77,to Ill. 84-85.recovery.”effective bar 2d62

risk aof the byorof the assumptionMisuse product
v. Brownwill serve to bar his recoveryuser (Williams

is notCo., and indemnity45 Ill. 2d 418),Manufacturing
theor assumestheto one who misuses productavailable

v.Co. WilliamsMutual Insuranceits userisk of (Liberty
theCo., are ofWe opinionTool Ill.Machine & 62 2d 77).

complaintif the third-party allegesthat manufacturer’s
orthe assumptionmisuse of productthat the employer’s

causeto plaintiff’sof its use contributedof the risk
cause of action forahas statedthe manufacturerinjuries,

actionthe againstThe fact that employee’scontribution.
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the is barred the Workmen’semployer by Compensation
1975, 48, 138.5,Act Rev. Stat. ch.(Ill. pars. 138.11)

would not the manufacturer’s actionpreclude third-party
DeWitt,the for indemnification v.against employer (Miller

Ill.37 and should not serve to bar its action2d for273)
contribution.

We hold that the complaint,third-party although
in terms of misuse of thepleaded negligence, alleges
and of risk on the of theproduct partassumption
and states a cause of action for contributionemployer

based on the relative to which the defectivedegree product
and the misuse of the or itsemployer’s product assump-

of the causetion risk contributed to injuries.plaintiff’s
stated,For the reasons the of the andjudgments appellate

circuit courts are reversed and the cause is remanded to the
circuit court of furtherCook forCounty proceedings
consistent with this opinion.

Reversed and remanded.

on Denial ofOpinion RehearingSupplemental

filed forThe has aemployer petition rehearing urging,
alia,inter that the in this case be onlyholding given

Counsel,Illinois Defense asTheprospective application.
curiae, filed ato leave hasamicus pursuant granted,

motion “to invoke doctrine of prospective operation.”
in either the ornot with employerAlthough agreement

which theamicus as to the inmanner “prospective
the has also filedshould manufactureroperation” apply,

“prospective operation.”suggestions urging
have unani­We have considered the andarguments

there are here of theconcluded that manymously present
theand conditions which compelled prospectiveproblems

in Molitor v. Kanelandof the decisionsapplication
11,302,No. 18 Ill. andUnit DistrictCommunity 2d

348, and thatv. Mennonite 67 Ill.Renslow 2dHospital,
in Wedecision, too,this should be operation.prospective
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hold, therefore, cause,that the decisions in this Stevens v.
41,Silver Co. 70 Ill. and2dManufacturing (1977),

Robinson v. International Harvester Co. Ill.70 2d(1977),
47, will to ofcauses action outapply prospectively arising

1,of occurrences on and after March 1978.

WARD,MR. CHIEF dissenting:JUSTICE
I must dissent thefrom of the court in thisjudgment

cause and Stevensin v. Silver Co.Manufacturing (1977),
41,70 Ill. and Robinson v. International Harvester Co.2d

47,Ill. the thedismissal of2d(1977), reversing70
third-party complaints.

The situation in which the doctrine of contribution
has beenproperly is that in which theapplied independent

acts of ortwo more tortfeasors whom there exists(among
no antecedent or ofexpress implied agreement indemnity)
combine to aproduce indivisible and wheresingle, injury,
each unlike here,theparty, situation is liable to the

in tort on theplaintiff of or of strictground negligence
liability. Torts 309 ed. The(Prosser, (4th 1971).) majority

observescorrectly that such cases do not lend themselves
toreadily a ofqualitative tortiousanalysis conduct as

“active” or as the“passive,” indemnity theory requires.
Yet in Skinner the its formajority predicates proposal

allowance of contribution ontortfeasors theamong theory
that the “ultimate forliability plaintiff’s beinjuries

on the ofbasis the relativeapportioned to whichdegree
the defective and the conductproduct employer’s proxi­

caused them.” Ill.mately at the2d(70 14.) Although
doesmajority not elaborate onopinion its thismeaning,

standard somesuggests such asquantitative comparison,
60 to 40 instead of thepercent percent, qualitative

of activecomparison and made in thepassive indemnity
cases. The does not show that themajority determination
of what of thepercentage should beplaintiff’s damages
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will moreattributable to each tortfeasor anyprove
used for indemnity.than the testactive-passivemanageable

in which the amountThere are a few ofjurisdictions
is thethe contribution between tortfeasors based onjoint

fault each Bielski v.relative of tortfeasor. e.g.,(See,
105;1, Annot.,16 Wis. 114Schulze 532d N.W.2d(1962),

observes,As Prosser the usualA.L.R.3d 184 (1973).)
loss, however,of the has been tomethod distributing

ratadivide the total without toprodamages regard
fault. That is the under themethodcomparative adopted

current of the Uniform Contributionprovisions Among
LawsTortfeasors Act as revised in 1955. Uniform(12

secs. Of the 18 whichAnnotated jurisdictions(2).)1(b),
uniform act or its 1939have either the 1955adopted

13 to use the rataprosomepredecessor, appear approach.
Annot.,Annotated 34Uniform Laws (1978).12(See Cf.

184, 191-92, also197-98 See53 A.L.R.3d (1973).
Note Uni­Commissioners’ Prefatory 12(1955 Revision),

59-60; Commissioners’form Laws Annotated Prefatory
60-62;Note Uniform Laws Annotated12Act),(1939

UniformComment to sectionCommissioners’ 121(a),
64; Insurance v.Laws Annotated Settlers Co.Early

920; Prosser,Schweid Torts 310221 A.2d(D.C. 1966),
basis for rataed. The proconceptual(4th 1971).)

one hasis of course that tortfeasorcontribution discharged
which tortfeasor alsoan for the other was liable.obligation

event,In the rule ofany majority’s apportionment
have in these cases. Theshould not plaintiffsapplication

themanufacturers onare the defendantproceeding against
course or itsof strict and oftheory liability, negligence

of thefactor in the liabilityis not aabsence determining
withoutdefendants thus bedefendants. These may culp-

were Thein the sense thatability they nonnegligent.
extent of tortfeasorsthat the liabilitysays amongmajority

roles indetermined their relativeby proximatelyshould be
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to me that thisit seemsthe butcausing injuries,plaintiffs’
of ain theformula be absencecannot properly applied

toseekstandard of Thecommon plaintiffscomparison.
inthe defendantsrecover on the of strict liability;ground

thetheir byallege negligencethird-party complaints
withthe ofWhat will be method comparison,employers.

thenot a factor in defendants’determiningnegligence
liability?

dissent,As Mr. details in his in theDooleyJustice
is a ofthere contribution andmajority opinion confusing

Until now these terms had distinctive mean-indemnity.
ings.

think,Somewhat I the does notremarkably, majority
193,mention Maki v. Frelk 40 Ill. in which this2d(1968),

court declined to abandon ruleour on contributory
in favor of anegligence rule. I docomparative negligence

not recede from the which Mr.dissenting position Justice
Schaefer and I took in Maki. While a distinction bemay
drawn between the of as it arisesquestion apportionment
in the context of contribution and as it in theappears
context of the incontributory Makinegligence, holding
that any in the law ofchange contributory negligence
should be left been, seems,to the has itlegislature
overruled sub silentio in Skinner and the cases.companion

the ofFinally, review v.majority’s Merryweather
Nixan 1337,101 186,8 Term R. and(1799), ofEng. Rep.
some of this court’s decisions that the rulesuggests against
contribution between tortfeasors where thejoint tort was
one of intentional misconduct or of concerted action has
not disturbed,been but the does not make anopinion
explicit to this effect.pronouncement Torts of this
character do not come within the rationale of the doctrine

contribution,of and the rule contribution in thatdenying
situation should be I would statepreserved. that itclearly
is retained.being
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UNDERWOOD,MR. dissenting:JUSTICE
with much of what theI Chief and Mr.agree Justice

written, feelhave but toDooley speakcompelledJustice
the oíto citation Miller v. DeWitt 37 Ill.majority’s (1967),
273, as for the result it reaches here. Millerauthority2d

involved an action contractor’sby injured employees
others, the who hadarchitects theagainst, among designed

structure. The both andcomplaint alleged negligence
Work violations. architects filedStructural Act The a
action the of thethird-party contractor-employeragainst

on the that theplaintiffs, seeking indemnity ground
was active while anycontractor-employer’s negligence

the had The trialarchitects been passive.bynegligence
this courtcourt dismissed that action andthird-party

causereversed, stated athe complaintholding third-party
of action.

underMiller had been benefitsThe in paidplaintiffs
Act, and thethe Workmen’s Compensation third-party

thethe ofthat both theorydefendant-employer argued
ofto theits limited his liabilityAct and paymentlanguage

that toHethe thereinbenefits prescribed. urgedemployee
indirectlythe architects would allowrecovery bypermit

directly. Acknowledgingthat which could not be done
themerit the and concedingsome to positionemployer’s

thatone,a this court concludedto be closequestion
because “unless abeindemnification should permitted

ofbeen activethird who has not negligenceguiltyparty
beenan who hascan insucceed an action employeragainst

will be made tothe thirdof active partyguilty negligence,
theloss should fall onburden of a whichbear the ultimate

fact that the273, It was theIll. 2demployer.” 289.)(37
the architectsmore thanin Miller was culpableemployer

the limitations uponthe court to breachwhich persuaded
is this case noinBecause therethe liability.employer’s

that the employer’s culpabilityrequirementcorresponding
thethan that of manufacturerbe substantially greater
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breached,limited is itthe liability againbefore employer’s
me the in aseems to that majority repudiates,opinion

Miller, thenever bymanner contemplated very theory
the Workmen’s Act becamewhichupon Compensation

law.
ofto the Mr. theDooleyI must add comments Justice

inobservation a sentence the hasthat majoritysingle
ofaltered the strictbeyond recognition theory product

inin Illinois. Heretofore this State it has beenliability
clear, theas thatbyindisputably acknowledged majority,

ofthe risk itsofora assumptionmisuse of product
of the manufac­theuse on partliabilityprecluded
was to anliableorturer. The manufacturer supplier

cause, such asif noinjured only interveningplaintiff
misuse, of the defect.the causationsupplanted precedent

for theThe the oneofidentity responsible intervening
or acause, the thirdwhether it be employerplaintiff,

irrelevant, thatthe fact remained thewas sinceparty,
not cause of thedefect was the injury.proximate (Prosser,

&Torts, Frumer ­ M.sec. ed. L.21971);102 (4th
Friedman, seesec. alsoProducts Liability 16A(4)(d);

94, 102,Ill.Lewis v. Stran Steel 57Corp. 2d(1974),
held whether anwhere this court the employerquestion

thus re­had misused a manufacturer’s barringproduct,
manufacturer,thethe frombycovery plaintiff-employee

Now,was in a sentence which seems toa jury question.)
“We are ofthe says,me majorityinternally contradictory,
complaintthe that if the manufacturer’s third-partyopinion

themisuse of orthat the productalleges employer’s
contributed to cause plain­of risk of usethe itsassumption

a of actionhas stated causethe manufacturertiff’s injuries,
andat If misuse assump­for Ill.contribution.” 15.)2d(70

have, what isheretoforetheytion risk bar asrecovery,of
isI can drawconclusioncontribute to? The onlythere to

of the solebeen shorn pro­that nowthe manufacturer has
actions andstricthe had liabilitytection formerly against
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has become the insurer of the user. In the manu-exchange
facturer is ofa cause action for contribu-apparently given
tion from a third the whose “mis-party (usually employer)
use” or of the risk” of use of the has“assumption product

the user theinjured (usually employee-plaintiff). Nothing
in law this result.liabilityproduct supports

the for anIn has erredmy majorityjudgment
additional reason. The court’s is theobviouslyopinion
forerunner of other and substantial innovations inequally

believe,is far I thatthe tort law of Illinois. It preferable,
that,declared,here andlaw as as thatnew significant

v. Frelkenactedbe legislatively. (Maki (1968),presaged,
nota course theonly40 Ill. Such respects2d 193.)

in our Stateof incorporatedseparation powers principles
the means ofconstitutions, affords onlybutand Federal

areasall of theandsimultaneously acting uponconsidering
Instead of thein which this law willnew require change.

which could thus beand consistentcomprehensive changes
of indem­we now have a confusing mergeraccomplished,

in acontribution, strictand liabilityandnity negligence
than it resolves.morewhich createsmanner problems

DOOLEY,*MR. dissenting:JUSTICE
of Illinois law. Su­bodyburied ahaveweToday great

612, v.DunhamIll.v. Motor Co. 32 2dvada White (1965),
Ill.Co. 42 2dBushnell (1969),& ManufacturingVaughan
45 Ill.Co.339, v. Brown Manufacturing (1970),Williams

46&Matthews Co.418, A.R. (1970),v. MaxSweeney2d
v. Machine6, Rios64, Niagara94 Ill. 2dApp.Ill. aff’g2d

v. Lou79, PetersonIll.59Tool Works 2d& (1974),
17, are butIll.61Co. 2dChevroletBachrodt (1975),

ofthe doctrineauthoritiesof Illinois expressingsamples
which have been implicitlyand its facetsstrict liability

* Dooley’s majorityto theaddresseddissent isMr. Justice
1,March 1978. Mr.opinion prior to its modification on Justice

Dooley’s of the dissent.any revisionuntimely precludeddeath
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decisionsare thosetheoverruled. Also corpsesamongst
haveof strictwhich, liability,with theconsistent concept

thisliable under teachinga manufacturerrefused to allow
in to a thirdorin whole parton itsto responsibilitypass

by implica­of away—and againSome those sweptparty.
Co. v. WilliamsMutual Insurancetion—are Liberty

v.77, SorrentinoIll.Machine & Tool Co. 2d62(1975),
3d44 Ill.& Co. App.Waco Shoring (1976),Scaffolding

Industries,1055, Inc.Vassolo v. 35 Ill.Comet (1975),
41,3d v. Louden Co.App. Machinery 22(1974),Kossifos

Industries,587,Ill. Inc.3d v. MedalistApp. Stanfield
Climber,996,Ill. 3d Burke v. Inc.17 Sky(1974), App.

498, 542,13 Ill. 3d Ill.57 2d(1973), App. (1974),aff’d
Texaco,and Inc. v. McGrew Lumber Co. 117 Ill.(1969),

351.App. 2d
have been asContribution and indemnity commingled

if were identical. Each is a differentthey whollyprecept
84,from the other. Gertz v. 55 Ill.Campbell 2d(1973),

and 612,Suvada v. White Motor Co. Ill. are2d32(1965),
illustrative andof this These othermanyproposition.
decisions which make our entire of law onbodyup
contribution and have likewise been overruled.indemnity

aside,When established are to itbeprecedents swept
should not at least tobe withoutaccomplished referring
them. well-Bold assertions abandonwhich completely
established doctrines are never a means of resolution of

issues.legal
The suchraises novel theories asmajority opinion

of risk” a“assumption by plaintiff’s employer, noninjured
in ofunknown to the law the 140party—a concept years

the existence of the doctrine of of risk. Theassumption
fails to face to the ofmajority’s position up meaning

of risk. It cannot be the basis of a thirdassumption party
action. And the fails it couldto show how bemajority

in this context.employed
also, misuse isSo an termedby employer erroneously
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is of ina defense. But it and actionpart plaintiff’sparcel
in to that thestrict tort andliability prove productplead

used for a foreseeablewas reasonablybeing purpose.
Mutual Insurance Co. v. Williams Machine & ToolLiberty

77, 83;Ill. Dunham v. &Co. 62 Vaughan2d(1975),
344;339,Bushnell Ill.Co. 2dManufacturing 42(1969),

121, 134,v.Cronin Olson 8 Cal. 3dCorp. (1972),J.B.E.
1162, 433,1153, v.501 104 Cal. Rptr. 442; HigginsP.2d

943,Paul Hardeman Co. 457 S.W.2d(Mo. App. 1970),
948; 402A,Restatement of Torts sec. Comment(Second)

Noel,h orD. Negligence Design(1965); Manufacturer’s of
Product, 816,Directions Use a Yale71 858of L.J.for

(1962).
The raises amajority questionopinion overshadowing

others. Has not a doctrine ofall Illinois adopted compara­
tive but a doctrine of fault? Thatnegligence, comparative
such is what the stands for is from theirmajority apparent
statement in Stevens v. Silver Co.Manufacturing (1977),

41,70 Ill. Skinnerwritten the same author as v.2d by
Reed-Prentice Division Co. 70MachineryPackage (1977),

Skinner,Ill. 1. to inthe Stevens2d Referring majority
held, therefore,states: “We that the governing equitable

that ultimate forprinciples required liability plaintiff’s
be on the of the relativebasisinjuries apportioned degree

of fault of those whose conduct causedproximately
them.” atSlip 2.op.

How can there abe between the manu-comparison
fault,facturer’s fault and the when fault is notemployer’s

the If the isquestion? unreasonably productdangerous put
in commerce and is a cause of how canproximate injury,
contribution and indemnification on the basis of the

be in to the of aemployer’s negligence proportion wrong
manufacturer?

That strict is not based on fault is wellliability
v. MotorIn Suvada White Co. Ill.recognized. 32(1965),

612, where this the doctrine as wellState as2d adopted
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of Tortsthe Restatementofsection (Second)402A
in human lifeas interestsuch considerations public(1965),
tohealth, solicitationsand the manufacturer’s purchase,

who createson one theofand the liabilityjustice imposing
theare asrisk the described motivatingand profit,reaps

doctrine. also Libertyfor the of theforces adoption (See
& ToolWilliams Machine Co.Co. v.Mutual Insurance

82; v. Power77, YubaGreenmanIll.62 2d(1975),
897,Products, 57,Cal. 377Inc. 59 P.2d 272d(1963),

were theconsiderationsCal. Other policyRptr. 697.)
some hazards andof the to anticipatemanufacturerability

the consumer cannotrecurrence, whichtheirguard against
Sales, U.S.A., Inc.Motordo. v. Toyota(Brandenburger

273;513-14, 268,506, 513Mont. P.2d(1973), 162
52, 60,44A Inc.Santor v. & M (1965),Karagheusian, N.J.

312; of sec.305, TortsRestatement (Second)207 A.2d
otherwise,402A, there wascComment Stated(1965).)

the ofto enhance safetythe incentive to the manufacturer
Bushnell Manu­v. &its Vaughanproduct. (Dunham

339, 344; Vandermark v.Ill.Co. 42 2dfacturing (1969),
256, 262, 39161Ford Motor Co. Cal. P.2d2d(1964),

896,168, 171-72, An important37 Cal. 899-900.)Rptr.
of cost ofdistribution the injuryconsideration was
of business.the as the cost Seedoingpublicamongst

Products,v. Inc. 59 Cal.Greenman Yuba Power 2d(1963),
697,57, 901,63, 897,377 Cal. 701.Rptr.27P.2d

of this doctrine isis not pointedThat partnegligence
out v. White Motor Co. Ill.Suvada 32 2d 612.by (1965),

Bendix, in aThere, liable tort asdefendant strictly
of a the brakemanufacturer system,component part,

owners, had sums inwhothat truck paidplaintiffs,urged
aas resultclaims injuredsettlements of by personsbrought

orwere tortfeasorsof this defective brake system, joint
court,This in thatrejecting argument,actively negligent.

of theto that majoritytook a contraryposition directly
here, stating:
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not, however,here is on“Indemnity premised
of active andany theory passive negligence. (To

that Bendix wasrequire proof actively negligent
would be the antithesis of strict Ill.32liability.)”

612,2d 624.
Under strict is becauseliability, responsibility imposed

of the character of the not because of fault.product,
319,v. Pearson 329;479(Bachner P.2d(Alaska 1970),

Bollmeier v. Ford Motor 844,Co. 130 Ill.(1970), App. 2d
Under the the Torts,Restatement of Law of it is851.)

immaterial that the manufacturer has “exercised all pos­
sible care in the and sale of hispreparation product.”
Restatement of Torts sec.(Second) 402A(2)(a) (1965);
Lunt v. 13Brady Ariz.Manufacturing Corp. (1970), App.
305, 307, 475 P.2d 964,966.

In Mutual Insurance Co. v. WilliamsMachineLiberty
77,& Tool Co. Ill. the insurance62 2d(1975), company,

insured, Works,foras its MachineCharles thesubrogee
defendant,manufacturer of the finished sued theproduct,

the manufacturer of the defective tocomponent part,
sums it in ofrecover settlements claims madepaid against

Charles Machine Works. This court observed:
“The of strict is toliabilitymajor purpose place
the loss caused defective onby thoseproducts
who create the risk theand reap profit by placing

commerce,a defective in the stream ofproduct
of whether the defect resulted from theregardless

of the manufacturer. We believe that‘negligence’
this is bybest accomplishedpurpose eliminating

as an element of strictany liabilitynegligence
action, inactions which theindemnityincluding

are all manufacturers or sellers of theparties
77,Ill. 2dproduct.” 82.)(62

The court further from Frumer’s and Friedman’squoted
on L. Frumer 8c M.excellent work liabilityproducts (2

Friedman, Products sec.Liability 16A(4)(b)(i)):
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‘Inone has observed: many juris-“As authority
dictions, of betweenthe contribution jointright

fault,is denied if are at buttortfeasors they equal
denied if the tortfeasor contributionnot seeking

Thewas only difficultypassively negligent. of
to strict cases is thatliabilitythis testapplying

is Itliability.irrelevant determiningnegligence for
into com-is based thea liability placingupon

which, toismerce a likelyproduct defective,of if ”be under normal use.’unreasonably dangerous
77,Ill.62 82.2d(Emphasis added.)

on of the user is nottheContributory partnegligence
45an issue. v. Brown Co.Manufacturing(Williams (1970),

418, be clearIll. It should thatcrystal2d 423.) negligence
the tenetsof is anathematic toor other faultany concept

of strict liability.
fiat,California, comparativeby negli­judicial adopted

804,13 Cal. 3dLi Yellow Cab Co. 532in v. (1975),gence
1226, itsIn modified opinion,119 Cal. 858.Rptr.P.2d

thecareful to delimitCourt wasthe California Supreme
it “Ina footnote stated:of the word “fault.” Inmeaning

this‘fault’the term throughoutemploying generic
onthecommon to literaturewe follow a usageopinion,

cases,all how­Inofthe subject comparative negligence.
more thanever, term towe intended the import nothing

804,sense.” Cal. 3din the‘negligence’ (13accepted legal
858,n.6a,n.6a, 1226, 119 Cal.813 Rptr.532 P.2d 1232

was,of to one864 The this accordingsignificancen.6a.)
inSchwartz, Cali­Comparative Negligenceauthority (V.

Li v. Yellow Cab A SurveyCo.:fornia, Californiaof
747,7 Pac.Practice Under Comparative Negligence, L.J.

tocourt careful not venture756 that “the was(1976),
such couldinto the land of strict We thatliability.” agree

athethe to modification bybe beonly meaning given
but treated morecourt which not aspectsonly pioneered

the doctrine of strict in tort than court.of liability any
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It is clear that the of the doctrine are toobjectives
the consumer and to make the manu­protect responsible

facturers who in commerceput unreasonably dangerous
which cause If these are to beproducts injury. goals

ultimate for thefrom defec­accomplished, liability injury
Thus,tive rest onmust the manufacturer.product liability

has been to flow from the retailerpermitted (Vandermark
256, 168,v. Ford Motor 61Co. Cal. 3912d P.2d(1964),

37 Cal. theto reach manufacturer or from theRptr. 896)
manufacturer of the defective theto manufacturerproduct
of the thewhich made finishedcomponent productpart
defective Mutual Insurance Co. v. Williams(Liberty

ToolMachine & Co. Ill.62 2d(1975), 77).
These were the reasons thewhycompelling obligation

to a safe was made nondele­reasonably productproduce
& Toolv. Machine Works 59Niagaragable. (Rios (1974),

85;79,Ill. v. Havir Corp.Manufacturing2d Bexiga (1972),
281, 285;402, 410, v. Ford60 Vandermark290 A.2dN.J.

262,256, 168,Motor Co. 61 391Cal. 2d P.2d(1964),
171, 896, that the37 Cal. meansRptr. Nondelegable899.)

be tocannot transferred others.obligation
frustrate of strict toIt would the intent liability

the manufacturer of the unreasonablypermit dangerous,
on his to another soto liabilityproduct passinjury-causing

or obtain somethat the maker either be indemnifiedmight
contribution.

strict as if thetreats liabilityThe majority opinion
were uponmanufacturer’s responsibility predicated negli-

All cases and referred to in thegence surveysconcepts.
to its involvemajority opinion support position negligent

Doletortfeasors. v. Dow Chemical Co. 30 N.Y.2d(1972),
143, 288, 382,331 the282 N.E.2d N.Y.S.2d only

cited,case was an action theproducts predicated against
manufacturer on not strict Plaintiff’sliability.negligence,
action there was a chemical foragainst company negli-

used ana Thebygently labeling fumigant employer.
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wasthe employeraction againstmanufacturer’s third-party
owedduty plaintiff.for of anbreach independent

thresholdto another ques-fails addressThe majority
be termed acannotthe whotion. How can employer,

in theoftortfeasor, forsued damagesbe apportionment
orof indemnity?nature contribution

ofan liability, irrespectivehas absoluteThe employer
istheThe action employeremployee’s againstnegligence.

of the Workmen’s Compen­for fixed section 5benefits by
1975, 48, Thech.sation Act Rev. Stat. par. 138.5).(Ill.

is for commonthirdaction theagainst partyemployee’s
differenceobvious that theIt wouldlaw damages. appear

in a commonthe cannot resultin character between two
Tort­the ContributionEven Uniformliability. Among

tortfeasor afeasors defines the as jointlyAct joint person
in Contributionor “liable tort.”severally (Uniform

“TheProsser states:Tortfeasors Act sec.Among 1(a).)
tortfeasor, andacontribution defendant must be originally

suchIf there was never liability,liable to the anyplaintiff.
*** Prosser, Tortsthen he is not liable for contribution.”

50, 309 ed.sec. at (4th 1971).
is of contribution thatIt in the lawindispensable

thebe a of in tort boththere action parties,againstright
from whomone and thecontribution partyseeking

NurocoH. Field Co. v.contribution is sought. (William
716;Woodwork, 632, 348N.H.Inc. 115 A.2d(1975),
593,111v. H. R.I.Cacchillo Leach Co.Machinery (1973),

v.541; Co. Cardinal305 Grove ManufacturingA.2d
153;Construction Co. Civ. 534 S.W.2dApp. 1976),(Tex.

Larson, sec.A. Workmen’s 76.21Compensation (19762A
a of the& is derivativeContributionSupp. 1977).)

action; of action.cause of it is not a newplaintiff’s right
Co.v. ConstructionGrove Co. CardinalManufacturing

153; H. Field534 WilliamCiv. S.W.2d(Tex. App. 1976),
632,Woodwork, N.H.Co. v. Nuroco Inc. 115 348(1975),

716.A.2d
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Since the under aemployee workmen’s compensation
act has no tort action his theagainst isemployer, employer
not a tortfeasor with thejoint third toliable theparty

in tort. He does not share aemployee common liability.
Woodwork,H. Field Co. Nurocov. Inc.(William (1975),

632, 716;115 N.H. 348 Cacchillo v. H. LeachA.2d
541;593,Co. 111 R.I. 305 GroveMachinery A.2d(1973),

v.Co. Cardinal Construction Co. Civ.Manufacturing (Tex.
153; Kessler534 v. Bowie MachineApp. S.W.2d1976),

Works, Inc. Cir. 501 617 SouthF.2d(8th 1974), (applying
Larson,Dakota A. Workmen’s sec.Compensation2Alaw);

& In of these well-­76.21 Supp. light(1976 1977).)
established the cannot tobeprinciples, employer subject
contribution. Yet the these realities.majority ignores

is evi-whoseThe vulnerabilitymajority’s opinion,
to itsof a authoritydenced the want supportby single

thus:concludesposition,
“We hold that the complaint,third-party

ofmisusecharging negligence, allegesalthough
aof risk and statesthe and assumptionproduct

on thefor basedcause of action contribution
contri-of fault whichrelativeemployer’s degree

9.atbuted to cause injuries.” Slip op.plaintiff’s
ofobserved, is a novelI have thisAs employment

of Inrisk.” strictthe termswhat majority “assumption
actions, is an affirmativeof riskliability assumption

theor retailer injureddefense the manufacturer againstby
defense, manufacturer musttheuser To assert suchonly.

of thewas awarethat theand plaintiffallege prove
to use thenature, he continuedthatproduct’s dangerous

and that thissuch assumptionknowledge,product despite
v.hiscause ofof risk was the injuries. (Williamsproximate

430;418,45 Ill.Brown Co. 2dManufacturing (1970),
46 Ill.& Co.v. Max A.R. Matthews 2dSweeney (1970),

6; &v. Dreis64, Krumpsee Scott66 94 Ill. 2daff’g App.
971, 990;3dIll.Co. App.26Manufacturing (1975),
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324, 327,Pa. 223423Ford Motor Co.v. (1966),Ferraro
402A,sec.of748; Torts746, Restatement (Second)A.2d
of riskassumptionThe in truen testComment (1965).)

Co.Manufacturingv. Browniscases subjective. (Williams
theis whether418, particularIt45 Ill. 430.)2d(1970),

defect, andknown of thehaveor toknew oughtperson
which wouldthenonetheless, of dangershaving knowledge

itsembarked uponuse of thefrom the product,result
Co.Brownv. ManufacturingWilliamsemployment.

418,45 Ill. 2d 423.(1970),
andin masterof risk first developedAssumption

the Workmen’sbybeenIt has nowservant cases. abrogated
1975, 48, 138.1ch. par.Rev. Stat.ActCompensation (Ill.

v.in in Priestlythe scene 1837onet It appearedseq.).
1, 150 Rep.3 Mees. & W. Eng.Fowler 1837),(Exch.

1953, Mr. Black1030, In19 Rul. Cas. 102.Eng. Justice
it thus:described

theof problemthe nature present“Perhaps
of oneseen thecan be backgroundbest against

tort doctrine.of master-servanthundred years
of a created rulerisk is judiciallyAssumption

which was in to thedeveloped response general
of at thecommon law courtsimpulse beginning

of this theto insulate as much asperiod employer
from is‘human overhead’ whichpossible bearing

an inevitable of the cost—to someone—of thepart
of v.industrialized business.” Tiller Atlan­doing

54, 58,tic Coast Line R.R. Co. 318 U.S.(1943),
610, 444,613,87 Ed. 63L. S. 447.Ct.

of risk is inlimitedtodayAssumption negligence
actions to situations where a contractual relationship

529,exists. Barrett v. Fritz 533-34.Ill. 2d42(1969),
Yet, sincenever has of risk been the1837 assumption

basis of an action. risk is itsoforiginal byAssumption
nature a defense in an action an be itby person,injured

of risk is inas it known common lawassumption
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or in strict in tort.negligence Nor are weliability told by
the majority how of riskopinion can be theassumption
basis of an action a thirdagainst party.

An examination of the inthird-party thesecomplaints
Skinner,cases reveals much. In the manufacturer alleged

that in 1959 it had fabricated machine,the particular and
that between 3, 1972,that date and the date of theAugust
occurrence, the machine had been sold and resold to
successive users. It further that theurged unreasonably

character of the machine wasdangerous caused theby
defendant, wellas as thethird-party owners.intervening

facts,these if true,Obviously, constituted a thedefense to
action. Theoriginal must be in theproduct substantially

same condition at the ittime causes as at the time itinjury
left the and,manufacturer’s at the time of thepossession,

it must have usedinjury, been for a reasonably foreseeable
if is to attach to thepurpose manufacturer.liability

The that in-third-party complaint alleges plaintiff’s
resulted from ajuries combination of the conduct of both

defendants, so that were co-tortfeasors. weAs havethey
seen, the manufacturer’s arises not from hisliability
conduct but from into commerce anputting unreasonably

Nor, out,as has been can andangerous product. pointed
be a co-tortfeasor under the Workmen’semployer Com-
Act.pensation

In Stevens v. Silver Co. 70 Ill.Manufacturing (1977),
41, the manufacturer2d that it was not liableurged to

the user because it was without of the use toknowledge
which the machine and,was put, that aspecifically,

retardedmentally beperson to use it.might Itemployed
further that it was thealleged to use careemployer’s duty
in the machine,of theoperation and that its wasliability

to that of thesecondary Partial indemnificationemployer.
was the manufacturer wassought. Obviously, chargeable
with all foreseeable uses of the and itsproduct, liability
cannot be Active and care hávepassive. passive concepts
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are eachhere. When tortfeasors chargeableno relevancy
here,is the caseasactive or affirmativewith negligence,

is Am. 2dindemnification nevertotal permissible. (41 Jur.
of thethe theorysec. UnderIndemnity 21 (1968).)

could not be main-themajority, third-party complaint
tained.

Co.Robinson v. International HarvesterIn (1977),
manufacturer, sold a47, whichIll. the product70 2d

devices, from anwithout indemnificationsafety sought
in this condition.for aemployer productpurchasing

withoutinto commerce an articleObviously, putting
nondele­devices is a violation of the manufacturer’ssafety

v. Havir Corp.duty. Manufacturinggable (Bexiga (1972),
402, is a classical violation of60 ItA.2d290 281.)N.J.

the the strictduty by liabilityimposed teaching.
conclusion,To arrive at its the third-party complaints

have been rewritten the so as to state theby majority
theme of the opinions.

inI am realistic to know that instanceenough every
where an is the manufacturer of ainjured,employee

to avoid ordefective liabilityinjury-causing product,
risk,the will the withspread charge multipleemployer

of inThe be toaspects negligence. maynegligence failing
instruct the as to the use of the or inemployee product
not an of innumber theadequate personshaving engaged

in which the was itoperation product employed. Again,
defects,be in not forthemay product althoughinspecting

such is not under the doctrine of strictinspection required
402A,of Torts sec.liability. (Restatement (Second)

Comment n v. Max A.R. Matthews Co.Sweeney(1965);
6, 21,94 Ill.Ill. 462d 2dApp.(1968), (1970), 64.)aff’d

it be in theOr a machine which manufacturermay buying
sellsaw fit to without as was theprotective components

case in Robinson v. International Harvester Co. (1977),
of into70 Ill. 47. Yet this is but an example putting2d

Thecommerce an unreasonably dangerous product.
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of mind of the skilledwhich the fertileaspects negligence
trial are countless.willlawyer conjure

has that of all liabilityIt been estimated 85% products
in work-relatedsuits come from products employed

America, Productssituations. of NorthCo.(Insurance
Considerations, BookletProfessionalSomeLiability:

TheH INAH—8306—3 Corp., Philadelphia.)(1976),
anmanufacturer who in commerce unreasonablyputs
who, under thisandinjury-causingdangerous product

doctrine, cost of nowstrict was to bear the injury,liability
is thehas an hatch. He is the Thisescape employer. party

Indemnification, ofwho is or toto contribute indemnify.
course, means of the entire loss. Yet how canabsorption

the oftransition to the manufacturer’s liabilityemployer
be consistent with the reasons for thecompelling teaching?
I refer to of on theimposition liability profit-maker,
distribution of the cost of the as ainjury among public

business,cost of and the incentive for saferdoing
products.

Act, which,What about the Workmen’s Compensation
in return for a of to the forguarantee protection employee
work-related immunized theinjuries, employer against

1975, 48,ch.common law actions? Ill. Rev. Stat. par.
138.5(a).

of the Workmen’s ActSection Compensation5(a) (Ill.
1975, 48,Rev. Stat. ch. par. provides:138.5(a))

statutory rightor to recover“(a) No common law
***damages employerfrom the his insurer for[or]

by any employee engageddeath sustained whileinjury or
duty employee,his other than thein the line of as such

provided, anyherein is available to em-compensation
ployee by provisionsis covered the of this Act ***.”who

Larson, sec.A. Workmen’sLarson Compensation(2A
of“The& states: majoritySupp. great76.21 (1976 1977)

the whosehave held that employer concurringjurisdictions
cannot becontributed to the injuryemployee’snegligence
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tortfeasor,the as asued or thirdjoined by party joint
or at commonwhether under contribution statutes law.”

This is infound Alaska:many jurisdictions.proposition
Association,Golden ElectricElectric Inc. v. CityValley

65;Service, Connecti­Inc. 518 P.2d(Alaska 1974),
Farmoil,v. Inc. Ct.cut: A.A. Inc.Equipment, (Super.

322, 330Hartford 31 Conn.County Supp. A.2d1974),
99; v. Diamond 130Power Co.GeorgiaGeorgia: (1973),

704;268, Kamali v.Ga. Hawaii:S.E.2dApp. 202
153, 50454 HawaiiElectric Co. P.2dHawaiian (1972),

Abild Construction861; Power & Co. v.Iowa LightIowa:
303;314, 144 Louisiana:Co. Iowa N.W.2d259(1966),

v. Insurance Co. 287App.Highlands (La. 1973),LeJeune
903;531, So. Maryland:So. 2d2902d (1974),aff’d

674, 39State Md.Baltimore Transit Co. v. 183(1944),
858; PowerHusted v. Consumers Co.Michigan:A.2d

370;41,376 Mich. 135 New Hampshire:N.W.2d(1965),
Woodwork,William H. Field Co. v. Nuroco Inc. (1975),

716;632, Ruvolo v.115 N.H. 348 New Jersey:A.2d
362,133United States Steel Corp. Super.(1975), N.J.

508; Marine v.Corp.336 Nevada: Outboard Schup­A.2d
450;158, North Caro­56193 Nev. P.2dbach (1977),

& Chair Co.Pointlina; v. BendingHunsucker High
768;559, 75 Ohio: BankersN.C.237 S.E.2d(1953),

&Ins. v. Cleveland Hardware Co.Co.Indemnity Forging
121, 180,Ohio appeal77 62 N.E.2dApp.(1945),

251;615,145 Ohio St. 62 N.E.2ddismissed (1945),
v. H. Leach Co.MachineryRhode Island: Cacchillo

541; Dakota:593, 305 South111 R.I. A.2d(1973),
Works, 501Inc. Cir.Kessler v. Bowie Machine (8th 1974),

Tennessee: Dawn617 South Dakota law);F.2d (applying
498Inc. Cir.v. Essex F.2d 921Conveyors, (6th 1974),

v. Green­MontoyaWashington:Tennessee law);(applying
630,519Wash.Aluminum Co. 10 P.2dway App.(1974),

&22; v. Associated SalesO. Smith Corp.Wisconsin: A.
145, 11316 Wis.Co. 2d N.W.2d 562.Bag (1962),
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It has been stated: “Products that don’t work as they
should, which now rival automobile accidents as the
nation’s No. 1 cause of were for anlitigation, responsible

500,000estimated court cases last year, withcompared
100,000 five years and themany annualago, totalexpect
to 1,000,000reach 1985.” Wallby 3,Street Nov.Journal,
1972, 1,at col. 6.

Our workmen’s rates are thecompensation now
in Illinois A claim forhighest the deathhistory. of a

$20,000husband and father aearning annually, leaving
widow and four children old,under 16 runs asyears high

$250,000as 1975, 48,Rev. Stat. ch.(Ill. par. 138.7).
It is common that the cost ofknowledge high

workmen’s insurance iscompensation outindustrydriving
News,of this State. 25, 1977, 5,Feb.Daily at(Chicago

2; Sun-Times,col. 3, 1977, 115, 2;Feb. atChicago col.
11, 1977, 47, 1;at 20, 1977, 62, 1;col. at col.June June

Tribune, 26, 1977, 2, 7, 5;Feb. sec.Chicago at col. June
11, 1977, 5,at col. Under the themajority4.) concept,
workmen’s will be minisculecompensation aspremium

to the cost of thecompared insurance foremployer’s
he can it. On him willproducts becoverage—if get dumped

the manufacturer’s all because aAnd ofliability. majority
this court believed that the manufacturer should be

to on his to another.permitted liabilitypass
While the to demon-majority’s mayposition appear

strate “kitchen it clashes with thoseequity,” precepts
actions, courts, last,which our those of inferior andgovern
least,but not of thethosecertainly litigants. Legal princi-

are not mereples hollow sounds. create defineThey rights,
and determine the mechanics for the realiza-obligations,

tion of such and it mustrights obligations. Principles,
never be have a effect on the law inforgotten, pragmatic
action. The of all evidence is determinedadmissibility by

lawcommon or which control theprinciples, statutory,
fact-finder, itaction. So also the be court orparticular
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at its conclusion.in arrivingis principlesbyjury, governed
is thattheof equitymajorityThe conceptunderlying

the factfromits conclusion.fairness dictate Apartand
court, thecontrol, in denyingonemustthat principles

theof a indemnitymanufacturer defective product against
made these observa-of injured pithyemployer employees,

tions:
if is allowed“It is that notindemnityargued

since thethe result is manifestly juryinequitable
attwenty-fivefound Outboard to be only percent

towere found beeachfault while the employers
at fault. Conse­and one-half percentthirty-seven

fairness, theas a ofmatter employersquently,
thisshould not insulatedbe Althoughcompletely.

toit is one behas somecontention appeal,
us.rather than to Toto thesubmitted legislature

date, insulated thethe haslegislature contributing
absent anindemnityand has voidedemployer

from totheduty employerindependent owing
v.Marine Corp.the third party.” (Outboard

158, 165,93 Nev.Schupbach) 561(1977), P.2d
450, 454.

the of thethat contentionswillMany undoubtedly urge
notfor I areare the knowonly theylegislature.majority

reason, notbe sentiment. Wefor us. We must governed by
becauseno license with novelhave to conceptsexperiment

senseto of justice.they might appeal apersona!
and indemnityThe distinction between contribution

Skinner,trio, and Robinson. Inis this Stevensignored by
Stevens, thecases,of Skinner andtwo the third-party

as contribu-are treated this courtby seekingcomplaints
Robinson,is. Inor thattion whateverindemnity,”“partial

indemnification.the totalcomplaint soughtthird-party
of ais or thethe distributionContribution spreading

liableor who areloss between more jointlytwo persons
a third Ina tortfor committed party.againsthaving
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is torule, one whotheaccordance with general compelled
loss,share themore than his ofthe whole or just uponpay

liable, is entitled to contributionareseveralwhich persons
of theirothers from the respectivethe paymentagainst

v. U.S.Corp. Parmleyshares. 302Phillips-Jones (1937),
197;233, 221, Gottschalk v.Ed. Ct.L. 58 S.82

56; Restatement ofIll.Gottschalk App.222(1921),
sec. 81Restitution (1937).

hand, shifts the entire lossthe otheronIndemnity,
who, contractone to another byfrom tortfeasor express

forlaw,of is deemedor responsible makingby operation
& Illinois Midland Co. v. Evansfull Ry.Chicagopayment.

603;600, see alsoIll.Construction Co. 2d32(1965),
233,11 Ill.Karas v. Snell 2d 248.(1957),

contribution and indem­We have noted howalready
are often confused. See Gertztwo distinctnity, concepts,

87;84, Suvada v. WhiteIll.v. 55 2dCampbell (1973),
624; Prosser,612, W. TortsMotor Ill.Co. 32 2d(1965),

51,sec. 310at ed.(4th 1971).
The effect of the is to abolishapparent majority

“Total indemnification”indemnity. “partial[Robinson),
indemnification” and and “contribu-Stevens)[Skinner
tion” are all treated interchangeably.

fromAbsent the is definition ofmajority opinion any
what constitutes contribution or indemnity.”“partial

also for theare what court holds.Wanting guidelines
Standards will be formulate into the ofabsenceimpossible
some ofclear definition the of the otherposition majority
than the abolition of the rule of no contribution. An

in offerso wide character must some-opinion sweeping
unresolved,constructive. are a seriesbutthing Opened up,

of important queries.
is whoWhat the status of the tortfeasor had a toright

bona not thiscontribution? Has beenindemnity, rightfide
the criterion ofHasimpaired? active-passive implied
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been abolished?indemnity
the Structuraleffect of the holdingWhat is the upon

et1975, 48,ch. 60Rev.Work Act Stat. par. seq.)?(Ill.
there. Toareas of contributionThere manyare potential

contractor,owner, subcontrac­list a few: between general
contractor,tor, betweenarchitect and employer; general

architect;andownerand betweenemployer;subcontractor
combi­and architect. Thecontractorand between general

nation is almost endless.
1975,Rev. Stat.the ActWhat about Dramshop (Ill.

contribution between43, et there bech. 94 Canpar. seq.)?
intoxicated Canand the person?the keeperdramshop

andthethere be between dramshop operatorcontribution
thethe owner of premises?

withone enters into a settlementtortfeasorSuppose
fromhe to recover contributionthe Is entitledplaintiff.

vital,remains notwith-other whose liabilitydefendants
the insurerwhat about whothe settlement? Orstanding

insured? itthe of its tortfeasor Isliabilitydischarges
a of contribution?tosubrogated right

ofofWhat be the vehiclewill apportionment damages
action,it be by bybetween Will third-partywrongdoers?

actions,defendants,between bycounterclaim independent
allor such vehicles?by

itis basis of Will beWhat the contribution? according
to a of more a rata share? Or will it beprothanpayment
on the basis of the ofcontribution with amount“pure”

Thefault determined at hasopinion100%? majoritybeing
so nor canlawyersan ethereal that neithermystique judges

itknow how to give meaning.
a newcourt to announce doctrineWhen a undertakes

inis from the notwhich a past only principledeparture
in it would seem it has the tobut practice, obligation spell
inout detail how new shallthis be intoteaching put

v.See So.practice. 280 2d(Fla. 1973),JonesHoffman
431, 804,Yellow 3dand Li v. Co. 13Cab Cal. 532(1975),
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1226,P.2d 119 Cal. 858, where theRptr. Florida and
Courts,California inSupreme by fiatadopting judicial

comparative inout detailnegligence, spelled how the
doctrine shall be applied.

I trio, Skinner,that thispredict Stevens and Robin-
son, will agenerate of muchproliferation meritless

actionlitigation. Every theagainst manufacturer or retailer
in strict in tort willliability mean another action whereby
the manufacturer or retailer will seek or“indemnity”
“contribution” some third outsideagainst theparty

chain,distributive so that the manufacturer’s responsibility
be takenmay over or at least shared.
Proliferation of such is unwholesome.litigation The

trial of a lawsuit the manufacturer inagainst strict liability,
with the manufacturer on the of thefocusing negligence

will beemployer, The manufacturer will usecomplex. the
employer’s as a defense to thenegligence action—original
the of theobjective actions before us. Morethird-party

that,than such will fill the halls oflitigation withjustice
obstacles, make an even rarerlitigation and addluxury,
additional trial to a docketdays under aalready struggling
near fatal burden.

Like I believeJefferson, “law and institutions must go
hand in hand with the of the human mind.” Likeprogress

I do not inJefferson, believe deviation from recognized
for is farThis too violent a wrenchprinciples expediency.

in the law.
The effect of the will be farmajority’s opinion

unless the General manifestsreaching Assembly greater
wisdom than this court. statuteA theinsulating employer
from all to the other than for work-liability employee

benefits,men’s compensation including third-party
actions, is needed for the theof Hepreservation employer.
should not be saddled with the of theresponsibilities
manufacturers.

For these I thereasons would affirm of thejudgments



41

DivisionReed-Prenticev.in Skinnercourtsappellate
Co., Silverv. ManufacturingStevensMachineryPackage

Co.HarvesterCo., v. InternationalRobinsonand

(No. 48974.

RONALD STEVENS v. MANUFACTURINGSILVER
al.,etCOMPANY Box Com­Appellants.—(General

pany, Appellee.)

12,Opinion December on1977. denialfiled Modified of
26, 1,rehearing January 1978.—Opinion March 1978.modified
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DOOLEY, dissenting.JJ.,WARD, andC.J., and UNDERWOOD
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Reid,Reuland, ofand TimothyM. Lament J.John
F.of Aurora (James& Hupp,MurphyOchsenschlager,

forWheaton, appellants.ofWhitfield, counsel),of

Sawislak, andRiman, RichardR.Elliot Schiff (Marvin
Ltd.,Riman, of Chicago,8cMarasa, SweeneyofFrancis J.

for appellee.of counsel),

MR. GOLDENHERSH delivered the opinionJUSTICE
of the court:

Plaintiff, Stevens,Ronald filed this inaction the
circuit court of toKane recoverCounty seeking damages
for suffered while apersonal injuries operating shredding
machine manufactured defendant Silverby Manufacturing

Industrial andShredder CutterCompany, Company,d/b/a
whichand had been assembled and installed defendantby

Steelcraft the of General BoxCorporation upon premises
Silver and filedSteelcraft com­Company. third-party

Box,General whomplaints against by wasplaintiff
at time ofthe Thehis circuit courtemployed injury.

denied General theBox’s motion to dismiss third-party
and to Ill.Rule 308 R.complaints pursuant 2d(58 308)

fourcertified for The courtquestions appeal. appellate
allowed for leave toGeneral Box’s andapplication appeal
reversed without remandment Ill. 3d andApp.(41 483),

have allowed andwe Silver Steelcraft’s for leave topetition
appeal.

The are in anddescribed detail thepleadings questions
arecertified set forth in the of theverbatim opinion
court and need not be here. sufficesItappellate repeated

to that on ofthe to recover the basissay soughtplaintiff
in whilestrict tort theliability third-party complaints
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theonwanton misconductwilful andandallege negligence
theeach instance third-partyInof General Box.part

all orBox “offrom Generalseeks indemnityplaintiff
in settlementtoit wassum that required payof thepart”

andclaim, attorney’swith expensesof togetherplaintiff’s
contendand Steelcraftin its defense. Silverfees incurred

that theirerred incourt holdingthethat appellate
of anda cause actionnot statedidcomplaintsthird-party

anwould bethat, appropriatetotal indemnityalthough
of strictlawcase, productIllinoisthis “theresult in

which invitefaultofconceptshas developedliability
of lossriskeconomicof theapportionmentequitable

that indemnityThey argueall parties.”among responsible
a and justis workableapportionmentequitable“through

thatandin Illinois” unjustsolution to third-party practice
of the rulestheresults follow applicationharshand

contendsGeneral Boxcourt.theenunciated by appellate
ofcausestate afail tothe complaintsthat third-party

strictis onbasedaction, liabilitywhere thethat original
actions,tois limited “upstream”in indemnitytortliability
do notindistinctions negligencethat theand “qualitative
in tortliabilityfor strictfor indemnityas a basisserve

a liabilitytoo that manufacturer’sThey argueactions.”
is “active.”in tortstrict liability qualitativelyarising

Machine­Reed-Prentice Division PackageIn Skinner v.
1, consideration of70 Ill. uponCo. 2dry (1977),

here, thatthose made we concludedcontentions similar to
of the motionthe there foron facts andalleged purposes

admitted, reason for the ofthere was no sound application
held, therefore,rule. that thethe no-contribution We

that ultimate liabil­equitable requiredgoverning principles
ofon the basisfor beity injuriesplaintiff’s apportioned

the and therelative to which defectivethe productdegree
caused them.conductemployer’s proximately

contention thatWe consider next General Box’s
tois limitedand liability ‘upstream’“indemnity product
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Insurance Co. v. WilliamsMutualLibertyactions.” Citing
Co., 77, that theit& Tool Ill. argues majorMachine 62 2d

loss causedtheof strict is to byliability placepurpose
the risk andthose who createddefective onproducts

in the stream ofthethe fromreaped placing productprofit
should therefore bethatcommerce. It contends indemnity

of defectivelimited to whose thethose producthandling
of theor to thatwas third-party“upstream” prior

has been norand that no indemnity permittedplaintiff,
orshould be “downstream” subsequentpermitted against

indo we saidusers or consumers. We not Asagree.
or of the riskSkinner: “Misuse of the assumptionproduct

v. Browna user will serve to bar his recoveryby (Williams
isCo., and notindemnityIll.45Manufacturing 418),2d

assumes theorone who misuses theavailable to product
v. WilliamsInsurance Co.of its use Mutualrisk (Liberty

Co., are of theTool Ill. We opinionMachine & 2d 77).62
that if the manufacturer’s complaint allegesthird-party

ormisuse of the assumptionthat the productemployer’s
to causeuseof the risk of its contributed plaintiff’s

of action forstated a causethe manufacturer hasinjuries,
1,contribution.” 70 Ill. 15.2d

the of the Committeeview StudyCiting majority (see
Committee on ThirdIndemnity, PartyStudy Report

Contributions, ofActions and 1976 theEquitable Report
that theIllinois General Box arguesConference),Judicial
canincrease in workmen’s benefits becompensation

thatto the intentconstrued indicate employerslegislative
We do notnot to actions for contribution.be subjected

in “The fact that the em­As we said Skinner:agree.
is thethe barred byactionployee’s against employer

1975, 48,ch.Workmen’s Act Rev. Stat.Compensation (Ill.
138.5, thenot manu­would precludepars. 138.11)

forthefacturer’s action employerthird-party against
DeWitt, Ill.indemnification v. 37 and2d(Miller 273)

should serve to bar its action for contribution.”not
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inare couchedthe complaintsthird-partyAlthough
misconduct,and wantonof and wilfulterms negligence

of risk.and assumptionmisuse of thethey productallege
in of rather thanstated terms indemnityAlthough partial

contribution, the for relief seeks contribu-clearlyprayer
based on the relative to which thetion employer’sdegree

of the risk con-misuse the or ofproduct assumption
stated,to cause reasonstributed For theplaintiff’s injuries.

the court is andof the reversed thejudgment appellate
cause is remanded to the circuit court of forCountyKane
further consistent with this opinion.proceedings

motion,On the court’s own the indecision this cause
will to causes of action out ofapply prospectively arising

1,occurrences on and after March 1978. See Skinner v.
Reed-Prentice Division Co. 70MachineryPackage (1977),
Ill. 1.2d

Reversed and remanded.

WARD,MR. CHIEF dissenting:JUSTICE
I dissent for the reasons stated in my dissenting

in Skinner v. Reed-Prentice Divisionopinion Package
1,Co. Ill.Machinery 70 17.2d(1977),

UNDERWOOD,MR. dissenting:JUSTICE
For the reasons set forth in dissent in v.Skinnermy

Reed-Prentice Division Co. 70MachineryPackage (1977),
20, I1,Ill. cannot with the court here.2d agree

DOOLEY,MR. dissenting:JUSTICE
I dissent for the reasons instated my dissenting

in Skinner v. Reed-Prentice Divisionopinion Package
1,Co. Ill.70Machinery 2d 22.(1977),



47

(No. 49205.

HAR­v. INTERNATIONALELBRIDGE ROBINSON
COMPANY, StatesAppellant.—(UnitedVESTER

Steel Corporation, Appellee.)

12, Opinion modifiedOpinion December 1977.filed
26,January 1978.
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WARD, DOOLEY,C.J., JJ., dissenting.and UNDERWOOD and

& of Belleville ThomasPope Driemeyer, (W. Coghill,
of forJr., counsel), appellant.

Williams,Walker & of Belleville L. and(Robert Gagen
Stutsman,David B. of forcounsel), appellee.

theoftheMORAN delivered opinionMR. JUSTICE
court:

Com­HarvesterInternationalThe third-party plaintiff,
of thethe appellatejudgmentappealspany (plaintiff),

circuit court’sCountythe St. Claircourt affirming
filedcomplaintof its second amended third-partydismissal

3dIll. App.United States Steel Corporation (44against
indemnificationThe complaint soughtthird-party439).

Robinson, ofandue employeefor Elbridgeany damages
a ofas result■UnitedStates Steel (employer),Corporation

truckan industrialreceived him whileby operatinginjuries
toleaveWe granted plaintiffmanufactured by plaintiff.

appeal.
plaintifffiled a two-count complaint againstRobinson

of thethe rearwhenhe was portionthat injuredalleging
himcrushedandoff thetruck raised ground,industrial
hisI ofCountand a low ceiling.truckbetween the

the truck wasthatother things,alleged, amongcomplaint
notleased, in that it wasorwhen soldsafenot reasonably

II alleged,Counta canopy.with protectiveequipped
in failingwasthat negligentother things, plaintiffamong
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a canopy.industrial truck withto the protectiveequip
that the indus-allegedPlaintiff’s third-party complaint
ofas equipmentsold a piecetrial truck was multipurpose

devices, astandard includingvariousand that optional
to the Itwere made available employer.protective canopy,

athatknew protectivefurther thealleged employer
that the employer’swas available for purchase;canopy

for thethe wasdetermined canopy necessarymanagement
knew ortheof the that employeroperator;protection

of associated with oper-have theshould known dangers
location, that it failed tobutin thethe truck givenating

vehicle intothe operationthe device and placedpurchase
one of its own.without installing

and countI of theCount complaint alleged negligence
countsBothand wanton misconduct.II willfulalleged

indemnification.totalsought
is heldwhere a manufacturerthatPlaintiff argues

reason ofbysustained anbyliable for injuries employee
suchits failure to install certain safety equipment,optional

anmaintain action forentitled tomanufacturer should be
theor contribution against purchaser-employerindemnity

the devices. Theor failed towho refused purchase
hand, thaton the other plaintiff pro-arguesemployer,

in the trial courton its of indemnificationceeded theory
the issueand, fromtherefore, should be estopped raising

that,inof this court. further undercontribution It argues
law, is not entitled to ana manufacturer maintainpresent

aaction for either contribu-against third-party purchaser
thetion or where manufacturer’s isindemnity liability

inon strict tort.premised liability
issue in this has beenThe primary presented appeal

discussed and decided in Stevens v. Silver Manufacturing
41,Co. v.70 Ill. Skinner Reed-Prenticeand(1977), 2d

Division 1.Co. 70 Ill. InPackage Machinery 2d(1977),
cases,these that,this court held as between the manu­

afacturer and a manufacturer ispurchaser-employer,
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entitled to maintain an action for on acontribution theory
of it iswhere that thecomparative liability alleged

ofmisuse the ofemployer’s product assumptionand/or
risk tocontributed the injury.employee’s

indemnification,for ratherPlaintiff’s thanrequest
contribution, is not a fatal defect which requirespleading

the note at timedismissal of We that thecomplaint.
filed, an action forwas contributionplaintiff’s complaint

or indemnification was not underpermissible then-existing
Stevens, court the cause oflaw. In this allowed action

contribution,on even thebased hadthough plaintiff
and willful and wanton misconduct andpleaded negligence

v. Silver Manu­had indemnity.partial (Stevenssought
Stevens,Here,Ill. as inCo. 70 2dfacturing 41, 46.)(1977),

are couched in terms of andplaintiff’s pleadings negligence
misconduct, essence,but,willful and wanton in allege

misuse of the of risk. The factproduct assumptionand/or
indemnification,for relief totalplaintiff’s prayer requests

Stevens,indemnification,rather than as in does notpartial
the of the under thedismissal circum­require complaint

stances here.presented
ofthe the circuit andAccordingly, judgments appel-

late courts are reversed and the cause is to theremanded
circuit court of for furtherSt. Clair County proceedings
consistent with this opinion.

motion,On the court’s own the decision in this cause
will to causes of action ofoutapply prospectively arising

1,onoccurrences and after March See Skinner1978. v.
Reed-Prentice Division Co.Machinery 70Package (1977),

1,Ill. 16-17.2d
Reversed and remanded.

WARD,MR. CHIEF dissenting:JUSTICE
I the indissent for reasons stated my dissenting opinion

v.in Skinner Reed-Prentice Division MachineryPackage
Co. 1,70 Ill. 17.2d(1977),
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UNDERWOOD, dissenting:MR. JUSTICE
in Skinner v.set forth in dissentthe reasons myFor

Co. 70MachineryReed-Prentice Division (1977),Package
here.court1, 20, I with theIll. cannot agree2d

DOOLEY,MR. dissenting:JUSTICE
indissent for the reasons stated myI dissenting opinion

Skinner v. Reed-Prentice Division Package Machineryin
1,Ill.70Co. 2d 22.(1977),

48949,(Nos. 48956 cons.

al.,MARIE BUEHLER et v. DEBRA GOOD­Appellees,
al.,etMAN WHALEN Appellants.

Opinion Opinion modified 14,1978.12,1977.December Marchfiled
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GOLDENHERSH, J., part.took no
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Belleville,Freeark, ofof Freeark & forRay Harvey,
Goodman Whalen.Debraappellant

Dunham, Churchill,Boman, & ofLeskera East St.
ofLouis D. Churchill and Francis D. Morrissey,(Allen

for Ford Motor Company.appellantcounsel),

Crain, HallHod son & Pennock and 8c bothCooksey,
Centraba, Belleville,E. ofof and C. forHeiligenstein,

et al.Marie Buehlerappellees

MR. DOOLEY delivered the of theopinionJUSTICE
court:

Plaintiffs Marie Buehler and the First National Bank
Belleville,of as of the of herestates sonsguardian Richard

Michael, defendants,and suit Debrabrought against
Goodman Whalen and Ford Motor to recoverCompany,

for suffered when the indamages injuries automobile
which the were fireBuehlers afterriding caught being
struck a car driven Whalen. The otherby by plaintiff,

Forth,Gerrell was burned while thehelping occupants
leave the car.

actionThe Whalen was onagainst predicated negli-
Ford,while suit the of themanufacturergence, against

car,Buehler was in strict in tort. It wasliability abeged
that the automobile was defectively designed.

The found for all both defend­jury plaintiffs against
onants. was entered the verdicts. Both defend­Judgment

ants The court affirmed. Ill.appealed. appellate App.(41
3d Pursuant to Rule 315 Ill. R. we2d446.) (58 315),

for leave to filed bothbygranted petitions appeal
defendants.

The issues for decision are: the of anliability(1)
inin tort forautomobile manufacturer strict liability

in a collisionsustainedinjuries by allegedlypassengers
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sanctionsthe defective design;caused vehicle’s (2)by
withtofor failureshould be complywhich imposed

isa tortfeasorwhether jointdiscovery procedures; (3)
of under theseentitled to an damagesapportionment

circumstances; of a instruction.and the given(4) propriety
of are undis-The circumstances the accident virtually

car,3, 1971, the drivenOn while Buehlerputed. January
Buehler, on a two-laneMr. was southby highwaytraveling

makeresidence, Buehler had toheaded toward the Buehler
to his onto a residencea left turn enter driveway leading

he tothe east side of the road. was from 300 400When
hishe reduced andfeet north of the speeddriveway,

histurned on left-turn signals.
car line ofThe deceleration of the Buehler caused a

five cars last ofother to form behind it. The these cars was
that of her car intodefendant Whalen. She drove the

lane of shenorthbound to the line cars ahead. Aspass
car,reached a of thetwo car north Buehlerpoint lengths

she observed it cross thewas about to northbound lane.
limit,hour,Then at an the she65 milestraveling posted

her to thebrakes and swerved avoidapplied hitting
Buehler car. The effort failed and the left front of her car
struck the left ofrear the Buehler car.

the of therear Buehler car burst intoUpon impact,
flames. came toIt rest on its in a ditchside thebordering
side theof Forth thehad observed accident fromhighway.

car,his ofone those lined thebehind Buehler car. Heup
car,and theothers and the out.righted helped passengers

It was that the of the werestipulated injuries plaintiffs
caused bums.entirely by

the of the Buehler car was foundSubsequently gas cap
near the scene. The ears it to the filler ofsecuring spout
the tank were within thewere foundmissing. They gas
tank. fillerThe from itshad been normalspout displaced

and was orat below the level of theposition extending
rear bumper.
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1966 Ford Fairlane sedan. It wasBuehler’s car was a
tank, aswith what is called a gasflange-mountedequipped

tank. latter iswith a The modelcontrasted strap-mounted
of thefrom the floor trunkbelow and separatedplaced
tank,of on theThe thetop flange-mountedcompartment.

ishand, floor of the trunk. The tankserves as theother
car structure screws. The fillerheld to the byrigidly gas

in thethe trunk into an licenseruns openingspout through
the rear The distancearea above bumper.bracketplate

2}his inches.tank and aboutbetween bumper
inwas not used Ameri-anyThe tankflange-mounted

In that Ford startedto 1960. yearcan automobile prior
andmodels. General Motors Chryslerit in someusing
in cars.tank theiruse thecontinued to strap-mounted

to that model.Ford backafter 1970Sometime changed
the trunkno betweenhadThe 1966 Fairlane shielding

other than aand the compartmentpassengercompartment
seat.of the reartheandfiberboard paddingpanel

fire in thethat themade ittestimony apparentExpert
car,Whalen’sof its struck bycar arose out beingBuehler

trunk,in as well asof the fire thethe occurrencethatand
was dueinto the compartment,passengerits rapid spread

of the model.to the Fairlanedesign
called CaliforniaO’Shea, of ahead companyPaul

in automotivedoes workResearch, whichAutomotive
of hison the inspectiontestified basisand testing,design

oncrash test that theof a impactcar andof the Buehler
of 35car, velocityan estimated impactatBuehlerthe

off.the tankhour, knocked capmiles an
at St. LouisEddie, chief TestingWilliam engineer

of thethethat impactof thewas opinionLaboratory,
ofthein configurationcaused a sudden changecollision

in turn forcedwhichits contentsofand a surgetankthe
off the cap.

in theis a research Depart-engineerSeveryDerwyn
at theand Traffic Engineeringment of Transportation
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of Southernthe UniversityatofCollege Engineering
into auto-researchconsiderablehas doneCalifornia who

6,000well as somecrashes, test asmobile crashesincluding
on firesHe has also done studiesactual crashes. occurring

stated that thecars. He abruptafter collision between
result of the collisionof the car as aacceleration Buehler

ofto the rear thecaused in the tank tothe surgegasoline
tank, atomizedoff andthe cap, introducing gasforcing

then byinto the trunk. This was ignited sparksgas
the metal ofin the collision contact betweenbygenerated

carthe and the pavement.
if the car hadthatSeveryBoth O’Shea and testified

a the and thehad firewall between trunk passenger
the fire would have beenof thecompartment, spread

to outto thedelayed occupants getlong permitenough
seriouswithout injury.suffering

to the of the FairlaneSevery, designAccording
in theit to fire tankrendered gassusceptible originating

wasfor reasons. There thea rear-end collision severalupon
close of tank to rearthe theproximity bumper, making

inof the tank a rear-endthe release of the contentslikely
which thethat the method byAnother wasimpact. rigid

thecar tanktank was attached to the made particularly
the result that thethe withto stress fromsubject impact,

fromtank be and the filler neckwould displacedwarped
wall,fire the useits lack of a ofnormal Theposition.

he the automotive industry,which had recommended to
Ford, fact. concludedSeverywas a contributingincluding

in the Ford Fairlaneof fuel tank 1966that the thedesign
condition foranconstituted unreasonably dangerous

the vehicle.ofoccupants
accidents was establishedof rear-endThe probability

of all auto-stated thatthe O’Shea 50%by testimony.
ofof Themobile collisions were that percentagetype.

was also in evidence.in firesrear-end collisions resulting
of oneof one-half percent,O’Shea estimated a figure
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data indicated thestated that more recentwhereas Severy
testified, however, inthat aboutwas alsoSevery4%.figure

occurs, theof collisions where gas spillage gas ignites.12%
thatit to a vehicleFord contends had no duty design

the occurrencesundertowould injuries plaintiffsprevent
thethat whileof this case. Ford injury complainedargues

itforeseeable, it was not one which v/asof have beenmay
relies on Mieher v.to Itreasonable expect.”“objectively

539, and v. BrennanCunisBrown 54 Ill. 2d(1973),
Ill.56 2d 372.(1974),

collided with thea car decedentIn Mieher driven by
International Harvestera manufactured byrear of truck

theunderneathcar wasDecedent’s propelledCompany.
onaction was basedof truck. Plaintiff’s negligencebed the

truck,in the of the since therealleged negligence design
was no or shield to cara frombumper prevent passing

Mieher,underneath inits the event of a collision.body
the duties of the manufacturer of a to avehicleinvolving

nonuser, described the theissue as whether manufacturer’s
was to a vehicle with which it is tosafeduty “design

539,collide.” Ill. The manufacturer’s duty,2d(54 543.)
concluded,this extend to thiscourt did not “highly

539,Ill.occurrence.extraordinary” 2d Actually,(54 545.)
it farwould seem that the is broader. Does thequestion
manufacturer have a to so a vehicle as to avoidduty design

risk in the event of collisionunreasonable of injury
of whether the is within or without theregardless injured

automobile?
Ford Motorin is Nanda v. Co.Incisively point (1974),

213, a decision the of509 Seventh Circuit CourtbyF.2d
law, and whatIllinoisAppeals involving appearsapplying

in the case.to be the same defect as the one presentdesign
He hada 1967 Ford Cortina.Plaintiff was stoppeddriving

tothe lane of ain northbound preparatoryhighway
in the rear anothera left turn. He was struck bymaking
hour, his carabout 10 miles and wasvehicle traveling per
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it hit alane, where was byinto the southboundpushed
which thefrom jurywas evidencethird vehicle. There

firecaused a smallthe first collisioncould have found that
increased in sizecar. The fire thenthe rear ofin plaintiff’s

in andcollision, the car flamesthe second engulfingupon
seriously burning plaintiff.

in thedefectsaction was based onPlaintiff’s design
ofhere, of the tank also served astank. As the top partgas

trunk, there no betweenthe floor of the and was shielding
for atrunk and thethe compartment exceptpassenger

addition, showedof In testimonycardboard. expertpiece
intoto bethe filler neck of the tank tendedthat displaced

tank, and and were extremelythat the tank neckthe cap
vulnerable to impact.

forcourt of affirmed aThe judgmentappeals plaintiff.
in anddecisions this court MieherAfter the ofreviewing

Cunis, the court concluded:
stated in theof the“Application principles

Mieher and Cunis affirmancerequiresopinions
here. the in the mostevidence lightViewing

the does not tofavorable to it usappearplaintiff,
of ato be that the absence‘highly extraordinary’

tank thefuel andfirewall or shield between the
condition of theand thecompartmentpassenger
about the harmwouldassembly bringfiller-pipe

which sues. could havefor The juryplaintiff
words of theconditions,found those in thethat

Mieher constituted an ‘unreasonableopinion,
the of theand user tosubjecteddanger’ product

risk A rear-end‘an unreasonable of injury.’
the most of mis-collision is common highway

‘bizarre,’it isand not ‘extraordinary,’haps,
*** aand fantastic’ for suchor ‘freakish‘unique,’

collision the vehicle into ato victimimpel
213,vehicle.” 509collision with a third F.2d

218.
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There is a series of decisions forimposing liability
of fires aand after rear-endescape consequentgasoline

collision cars similar tankwith fuel installations.involving
1,v. Motors Cal. 3dGeneral Corp. App.42(Self (1974),

575; v. British Motor116 Grundmanis Corp.Cal. Rptr.
303; v. AmericanWis. 308 F.(E.D. 1970), Supp. Johnson

57; FordMotors Polk v.Corp. 225 N.W.2d(N.D. 1974),
259; Turcotte v. FordMotor Co. Cir. 529 F.2d(8th 1976),

These casesMotor Co. Cir. 494 F.2d(1st 1974), 173.)
inwhat is shown the evidence theillustrate by present

case, fuel of thethat cars with a systemnamely, equipped
used on the a defect becauseFairlane represent designtype

of to and the risk ofof the the tankvulnerability impact
Given thefire into the compartment.spreading passenger

rear-end collisions we cannot that theof sayfrequency
for thehere were not reasonableobjectivelyinjuries

manufacturer to anticipate.
thethe first case to the thatpositionProbably adopt

which enhance theis liable for defectsmanufacturer
v. General Motorsin an accident is Larsenreceivedinjuries

indefect391 495. The designCir.Corp. F.2d1968),(8th
caused thein the whichLarsen was assembly,steering

collision,in a head-onwheel to be rearwarddisplaced
court ain the head. The trial had grantedstriking plaintiff

on the decisionfor defendantsummary judgment relying
in General Motors Corp.Evans v.of the Seventh Circuit

no822, manufacturer has dutythat the359 F.2d(1966),
and thatwill beto a car that accident-proof,design

intended useis not anin a head-on collisionparticipation
of the car.

stated:ItCircuitThe disagreed.Eighth
andfor on the roadsuse“Automobiles are made

to andandin cargopersonstransportinghighways
use cannot beintendedfrom various Thispoints.

de-inout withoutcarried encountering varying
ofhazard injury-the statistically provedgrees
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The manu­of various types.impactsproducing
to that it doessaynot be heardshouldfacturer

involved in anyits to benot intend product
when itforesee anditwhen can easilyaccident

life of itsthethe overthatknows probability
in someinvolvedit will bethatis high,product

391accident.”of F.2dtype injury-producing
495, 501-02.

Prosser,infindin Larsen supportThe views expressed
Restatement644-46 ed. andTorts 2 (Second)(4th 1971),

398, which states:of secs. 435Torts (1965),
orDangerous DesignPlanChattel Made Under“Sec. 398.

plana orof a chattel made underA manufacturer
the for which itdangerous for useswhich makes itdesign

liability to others whom hesubject tois manufactured is
byendangeredtouse or beexpectshould to the chattel

by his failure toharm causedprobable physicalits use for
planof safe oradoptioncare in areasonable theexercise

design.”
Foreseeability ofof Harm or Manner Its“Sec. 435.

Occurrence
inIf is a substantial factorthe actor’s conduct(1)

another, the actorthe fact thatharm tobringing about
the extent ofnor have foreseenneither foresaw should

it does notin which occurredthe harm or the manner
liable.prevent beinghim from

legalbemay held not to abeconduct(2) The actor’s
theafter event andanother wherecause of harm to

negligentthe actor’sthe harm toback fromlooking
conduct, extraordinary thathighlyappearsit to the court

brought about the harm.”it should have

stated, the manufacturer’sunder LarsenSuccinctly
the andis to use care in manu-reasonable designduty

thein mind that intendedfacture of its product, bearing
in collisions. Theof resultsand actual use automobiles

are v.cases Larsen’s legion.positionadopting (Knippen
993; FordFord 546Motor Co. Cir. F.2d1976),(D.C.

201;So.EvanchoMotor Co. v. 2d327(Fla. 1976),
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Passwaters v. General Motors Corp. Cir. 454(8th 1972),
Garst GeneralF.2d 1270 v.(applying Iowa Motorslaw);

2,Corp. 47;Kan. 484(1971), 207 P.2d Volkswagen of
America, Inc. v. 201,Md.Young 272 321(1974), A.2d
737; Frericks v. General Motors Corp. Md.278(1976),
304, 363 460A.2d North Carolina(applying law);

v. MotorsChrysler 60Corp. Mich.(1975),Rutherford
392, 413; Perez231 v. Ford MotorApp. N.W.2d Co. (5th

Cir. 497 LouisianaF.2d 82 Polk v.1974), (applying law);
Ford Motor Corp. Cir.(8th 529 2591976), F.2d (applying

Sales,Missouri v. MotorBrandenberger Toyotalaw);
U.S.A., 506,Inc. 268;Mont. 513162(1973), P.2d

724,Friedrich v. Anderson 191 Neb. 217(1974), N.W.2d
831; v. 151,305Bolm 33Triumph Corp. N.Y.2d(1973),

769, 644;350 v.N.E.2d AmericanN.Y.S.2d Johnson
57;Motors Corp. McMullen225 v.(N.D. N.W.2d1974),

83,America Ore. 545Volkswagen 274(1976), P.2dof
117; v. General Motors Pa.Dyson Corp. 298(E.D. 1969),
F. 1064 Mickle v.Supp. (applying Pennsylvania law);

202,Blackmon 166S.C.252(1969), 173; EngbergS.E.2d
196, 104;v. Ford Motor Co. 87 S.D. 205 N.W.2d(1973),

v.Dreisonstok A.G. Cir. 489Volkswagenwerk, (4th 1974),
1066 v. Ameri­BaumgardnerF.2d (applying Virginia law);

can 751, 829;Motors 83 Wash.Corp. 2d 522 P.2d(1974),
551,Arbet v. Gussarson 66 Wis. 2d 225 N.W.2d(1975),

of the is onEach foregoing predicated431.) negligence,
and on theboth and dissimilarwhollymany negligence
strict in tort doctrine.liability

94,v. Ill.In Lewis Stran Steel 57 anCorp. 2d(1974),
action as this courtin as well strict liability,negligence
held to athe defendant manufacturer by­responsible

aits wasstander. When transported by purchaser’sproduct
truck,forkon the on a liftemployee premisespurchaser’s

thethe wheel of the fork went into a hole in floor andlift
caused of to fall andsheets strike aplaintiff,flooring
bystander.
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thetosheWhalen objectsdefendantIn the byappeal
the to “appor-to instruct juryof courtthe trialrefusal

andFordall of them againstassessingbytion” damages
thaton factthebasedwasher. This requestnone against

of bums resultingconsistedtothe only injuries plaintiffs
car.fire thethe withinfrom

her ob-overlook isWhalen woulddefendantWhat
collision, thethewhich causednegligent drivingviously

here casea classichaveof the fire. Wecauseprecipitating
toacts combinewhose separateconcurrent tortfeasorsof

circum-Under thesea individual injury.produce single
Prosser, Torts, 52,sec.isstances there no apportionment.

of TortsRestatemented.at 315-16 (Second)1971);(4th
i.433A,sec. comment

84,Gertz v. Ill. on which55 2dCampbell (1973),
relies, wasWhalen is not Thereapposite. plaintiff’s leg

when he hit car. thewas defendant’sbyinjured Following
accident consulted a doctor. examina­plaintiff Although

immediate was thetion showed that surgery required,
ofdoctor thedelayedtreating negligently performance

hours,for with17 the result thatsurgery amputation
Under Co. v.City Ry. Saxbybecame necessary. Chicago

274, liable forIll. defendant was not213 only(1904),
collision,of the butthose outinjuries immediately arising

the to doctor’salso for additional attributable theinjuries
defendant,When suit againstnegligence. plaintiff brought

filed athe latter accordingly third-party complaint against
asfor suchthe doctor indemnification damagesseeking

which thebe to arose out ofdefendant might required pay
court that thedefendant’s The heldnegligence.third-party

stated a cause of action for what thethird-party complaint
court had described as anappellate “equitable apportion­

ment” and what two judges, specially concurring,
84, 86,as a of Ill. 94.described form 55 2dsubrogation.

Here, however, Whalen filed no action.third-party
so,Had she done her own would haveactive negligence
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effect,claim of from Ford. Inprohibited any indemnity
she would now for caused inescape responsibility injuries

settled, however,isher It that each ofbypart negligence.
two concurrent tortfeasors held for thebe liable totalmay

incurred. See Carver v. Grossman 55damages Ill.(1973),
511;507, Reese v. & R.R.Burlington Quincy2d Chicago,

363;356,Co. 55 Miller v. DeWittIll. 2d(1973), (1967),
273, 289;37 Ill. & Illinois Midland Co. v.2d Chicago Ry.

600,Evans Construction Co. Ill. 603.32 2d(1965),
We are of v.aware Skinner Reed-Prentice Division

1,Co. 70 Ill. thisMachinery filedPackage 2d day.(1977),
However, Skinner’s is cover­applicability prospective only,

1,occurrences on and after March 1978.ing arising
this remains unaffected.Accordingly, litigation

Whalen asserts inerror the refusal of the trial court to
her motion to strike the ofgrant Ford and enterpleadings

a default it.judgment That motion was based onagainst
the failure of Ford to with mandatedcomply discovery by
our rules.

8, 1971,On an orderJuly was entered Fordagainst
it to all relative to thedirecting produce reports litigation.
26, 1972, trial,On toMay prior submitted theplaintiffs

Ford:tofollowing interrogatory
“Please all performed, everylist tests of nature and

whatsoever,description byperformedand whether the
not, along analysesdefendant or with results and and

thereof,interpretations which were on themade 1966
Ford Fairlane 500 or itprecedingFord if itany was not
dissimilar, in which subjected anythe automobile was to

collision,impact upset,form of fire anyor other force of
whatsoever, gas subjectedsort or in which the tank or was

pressure,to such force or thegiving followingand
information:

performed;Where and when(a)
whom;By performed for(b) whom and

tests;Nature of the(c)
tests;(d) Results of the

tests;Analyses of the(e)
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Interpretations of the tests.”(f)

“None.”answer under oath wasFord’s
5,answer,this on Octoberto the offilingSubsequent

Ford,Gorker,1972, an byGilford engineer employed
had con-that Fordin atestified discovery deposition

carsontests of rear-end-collision impacts havingducted
re-counseltanks. Plaintiffs’ thereuponflange-mounted

andwerethe test Some front-end-impactreports.quested
conducted atno rear-end teststests. Butrear-end-impact

werehour furnished.than miles per21.4speeds greater
A secondin Decemberof these were 1972.Some supplied

one trial.beforedayset of test was suppliedreports
to Ford askedOther submittedinterrogatories

had everor of a subsidiaryof Fordwhether any employee
a or thesubmitted report recommending againstopinion

Fairlane,use of the ora fuel like that used on 1966system
of thesehazards in its use. Toany warning any interroga-

to its it had nottories Ford answered that knowledge
received suchany report.

13, 1973, motionOn filed a to admitplaintiffsJune
facts and documents. The answer of Ford admitted that
Ian a research at Ford MotorTampen, Company,engineer
Ltd. accidentsBritish had been investigating(a subsidiary),

Ford ofsince 1966. Ford’sproducts Augustinvolving
16, 1969,also admitted that on Octoberresponse Tampen

had a asdocument follows:prepared reading
resulting“A case a rear-end collision insimilar [of fire]

recentlyoccurred in U.S.A. The Cortina tank burst and
conflagration.caused an immediate No further details are

available, however it that the floordoes indicate mounted
carefullytank is hazardous and should reviewed andbe

intested each new model.”

The also a tank.Cortina flange-mountedemployed
the tank asdescribed “haz-Tampen flange-mounted

collisionardous” his of the rear-endfollowing investigation
Ford,and fire a Ford Cortina. notwithstandinginvolving
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subsidiaries,”that the embraced “its wheninterrogatories
admit,with in the toconfronted this document motion

to anoff “this matter as a ofsought pass finding employee
of Ford Motor Ltd.”Corporation,

Gorker,ofOn the trial this cause Gilford a “house
for the Ford denied there hadMotorexpert” Corporation,

been conducted rear tests of30 end“any m.p.h. impact
Ford Fairlanes and Ford with a similar tankMustangs

On Whalen’s counselcross-examinationarrangement.” by
Gorker record of the tests ofwas confronted with a Ford

exhibit,Motor to 1959. ThisCorporation up amongst
others, 253,test wherein a 1966 Fordembraced No.

this theFairlane was rear ended at 30 Afterm.p.h. impact
fuel tank the tank to leak fuel.was deformed causing

test, 301,No. on a at 30 resultedAnother Mustang m.p.h.
tank.in inches of structural and acollapse leaking gas26

had withheldThis was vital information which been
defendant Ford Motor Whalen’s attorneyby Corporation.

this Ford record from some otherhad obtained litigation
on the effective-than the instant one—a sad commentary

ofness the here.discovery
in trial court to strikeWhalen made a motion the

ita defaultFord’s and enter againstjudgmentpleadings
thebecause of Ford’s false answer to interrogatory

tests, to her thecrash and failure withprovideconcerning
underlieu of this sanction authorizedrecords Inrequested.
heldR. the trial court aRule Ill. 219(c)),2d219(c) (58

Fordfor of whetherthe determiningpurposehearing
trial court’s memoran­should be held in Thecontempt.

thedum of included following:opinion
feels, however, Motor Co. didthat Ford“The court

andeasily discoveredit havewithhold evidence could
hasThe courtparties.otheravailable to thethen made

contempt onlyguilty ofnotdefendant Fordfound the
requestsof the variouslanguagethe technicalbecause of

information.”certainproduceto Ford tomade
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theinno “technical requestedWe find language”
thetoo severelycondemnwe cannotAnddiscovery.

in the discoveryof Motorthe Ford Corporationconduct
tofalse answers interrogatorieshere. It gaveprocedures

its case.toevidenceunder oath. secreted damagingIt
beencourt havecircumstances, trial wouldthetheUnder

of this defendant andin the answerjustified striking
the the issue ofto damages.jury onlysubmitting

aunlessOur are meaninglessdiscovery procedures
the ofa toviolation entails penalty proportionate gravity

notfor will be effectivethe violation. allDiscovery parties
violations,do not countenance andunless trial courts

tosanctions theproportionateunhesitatingly impose
in Rule ItThese arecircumstances. already 219(c).

sanctions,for variedprovides including contempt proceed-
a inis sanctionBut a hardlycontemptings. procedure

can, course,order The worstThe of bereality. appealed.
Meanwhile,a fine.is the of nominal thepenalty payment

forced to trial withoutwell have beenmayopposing party
truth, is the alland truth heart of discovery.

is the of all our discoveryDisclosure object proce-
court that trial courtsdures. It is the of thisopinion

a Here hasreality.should make disclosure discovery long
in favor ofsince the here foundbeen Had jurycompleted.

Ford, have littlea wouldcivil adjudication givencontempt
minimum, it haveto a wouldsatisfaction Asplaintiffs.

onnew trial thesolelybeen to aplaintiffsproper grant
relief, the andissue even that with timeof Anddamages.

Here,involved, ofis inadequate.pragmaticallymoney
ofcourse, in favor Underwas enteredjudgment plaintiffs.

think denial of Whalen’sthese circumstances we that
of trialthe discretion themotion for a new trial withinlay

court.
counsel of Fordshows housenote that the recordWe

theFord’s trial counsel withforwas responsible providing
in On the oraldiscoverymaterials procedures.requested
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of this causeargument all to this suit wereparties careful
to disclaim on the ofany Ford’s trialwrongdoing part
counsel, who a as an honorableenjoys reputation practi-

However,tioner. who wish toattorneys conduct the
of alaw onpractice basis should advise theirlong-distance

clients that Illinois courts will not tolerate fractional
or fractional disclosure.discovery

Defendant Ford also of thecomplains instructing jury
to the effect that unfavorable inferences could be drawn
because of failure to documents. Patternproduce (Illinois

Instruction, Civil, No. 5.01Jury ed. wasIt(2d 1971).)
Ford’s conduct which theabout of thisbrought giving
instruction. Under the circumstances of this case it was
justified.

The is affirmed.judgment accordingly
Judgment affirmed.

MR. GOLDENHERSH took no in thepartJUSTICE
consideration or decision of this case.

(No. 50090.

Ex’r, v.MUELLER, DOROTHYCHARLES Appellant,
NICKEL, Appellee.

26,Januaryorder entered 1978.Supervisory
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RYAN, part.noJ., took

Hunter, forGerald M. of Oglesby, appellant.

No forappearance appellee.

the circuit court ofPER In the fromCURIAM: appeal
was sentLa the notice of erroneouslySalle County appeal

ofcourt,the of the clerkto the clerk of insteadappellate
court, for thethe trial within the 30-day period filing

sent it the trialof court toThe clerk thenotice. appellate
and theafter thecourt 30-day period expired, appellate

the for to file the noticecourt dismissed failureappeal
allowed, in the exerciseto is andwithin time. Leave appeal

the courtof this court’s appellatesupervisory jurisdiction
is directed to reinstate the appeal.

order entered.Supervisory

(No. 50175.
ILLINOIS,OFTHEOF STATE Appellee,THE PEOPLE

PANKOFF, Appellant.v. MICHAEL

26,January 1978.enteredSupervisory order
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Blumenthal,D.Alan of forChicago, appellant.

No for theappearance People.

PER CURIAM: In this case the trial court denied a
for onfree the that defendanttranscript appeal ground

$60,000 bond,was at on a for hisliberty whichappeal
$6,000had cash. The court alsofamily posted appellate

and,denied his Leave to is in theallowedrequest. appeal
ofexercise this court’s the trialjurisdiction,supervisory

court is todirected consider defendant’s motion for a free
factwithout to the that defendant is attranscript regard

See ex rel. Baker v. Poweron bail. Peopleliberty (1975),
Ill.60 151.2d

order entered.Supervisory
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