
























Tingley Drilling Company

v.
State of Illinois.

Opinion September 17, 1916.filed

Q. D. Bailey, for Claimant.
P. J. Lucey, General,Attorney for State.

The statement of A.claims sets forth that W. G. D.Tingley,
Bartholomew, Q. Carrithers,W. S. asD. D. B.Thompson, Bailey and
commissioners, applied to the for to openof State a licenseSecretary
hooks and a toaccept subscriptions corporationto the stock ofcapital
be--known as The that theTingley Drilling Company; commissioners
paid to the Secretary of State fee afifty dollars,a of and that license
was issued to said commissioners, but that no were re-subscriptions

toceived said stock.
This claim must be rejected for reason forth the ofthe set in case

William Hood, Illinois,McKinley, R. W. and J. R. Ebersole v. State of
Vol. 2, Ct. of Cl. Rep. 125;p. the identical with thosebeingfacts con­
sidered therein.
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TestamentaryKlick,E.and Jacob Trustees ofHerman Weller
Estate of Minathe Lorenz

v.
State of Illinois.

Opinion 2,October 1916.filed

McCormick and for Claimant.Murphy,
General,P. for State.J. Lucey, Attorney

life in certain4, a estate1898, conveyedOn WellerJanuary George
with, re-deed,byLorenzCounty, Illinois, Henryland in toLogan

Lorenz,Katharinein fee the or children ofmainder to childsimple
reservingtheof the ofgrantor grantee, grantorthe and wifedaughter

realthehimself, occupationuse ofhowever, possession,unto andthe
Kecorder’shis was recorded in theestate own life. This deedduring
1910, the30,1898.26,office of On MarchLogan County Januaryon

exceptorsaid Weller testate no children decendantsGeorge leavingdied
will said de-Lorenz,Mina the of Katharine Lorenz. The ofdaughter

toa in deededpremisescedent devised estate the previouslylife same
appointedthe said Mina Lorenz Lillie and claimants wereand Lorenz

in said will as the estate Mina Lorenz and the saidTrustees of of the said
however, testator, leavingLillie Lorenz,Lorenz. Lillie died before the

only Mina asthe said Lorenz sole devisee.
JudgeAn inheritance theappraiser appointed by Countytax was

of was and itLogan County 20, 1910,on an madeappraisementJune
was that the offound estate of Mina Lorenz under the aforesaid clause

$593.92,the Countywill was an tax of thesubject to inheritance and
saidJudge Countyordered sum of to the Treasurer.money paid

Mina on thebyThe said Lorenz was ad litemrepresented guardian
1910,inheritance tax to theSeptember paidOn claimantshearing. 22,

County beingTreasurer of thethe sum sameLogan County $564.22,of
the sixamount withinpaymentassessed less five cent discount forper

thepaidmonths. This the toCountywas' over Treasurermoney by
State Treasurer.
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ofthe Circuit Court1912, filed with10, reportOn June claimants
that $188.09Count}1, claimingMina Lorenz filed objections,andLogan

in it was an assessmentthaterroneouslyof the tax had beenpaid paid,
deed.of the aforesaidthe termsagainst bythe taken her underproperty

will, assertedthe andunderShe denied that title was a life estateher
deed, andof thethat a under thesimple provisionsshe had fee estate

tax. Cir­Thesubject to an inheritanceconsequently said land was not
Trus­of thereportcuit Court theobjectionsoverruled and approvedthe

toCircuit Courttees. Mina from the theLorenz ofappealed judgment
1915, CourtCourt, April term, Supremethe theSupreme at theand

reversed the of inheritanceCourt, $188.09Circuit that theand found
tax assessedpaid by erroneouslythe beentrustees hadtestamentary
against Countythe to theLorenz, erroneously paidestate of Mina and

26‘<Treasurer. The Supremecase in the is in "VolumereportedCourt
at 230.page 15, theirMay 1915,On in accord­reportclaimants revised
ance with Court,the the chargeorder of the ofSupreme eliminating
$188.09 against the estate of Mina Lorenz.

forAfterward, claimants made to the State Treasurerapplication
amount, is ap-a refund this but Itpayment.of the Treasurer refused

from the that the titleparent evidence that the"claimants were advised
the in Lorenzbyto was taken the said Mina underproperty question
will, claimant,the and not under the The shows thatdeed. testimony

Herman Weller, was so knewby Claimant, Klick,advised counsel.
deed,of the of the hadnothing exceptexistence that claimant Weller

him ittold of that further ofclaimant, Weller,and had taken advice
counsel the proposition,on and thethey paidcounsel’s advicefollowing
inheritance tax. There is no of claim-about the faithquestion good

inants matter,this thereand is no but that tax inquestion inheritance
the amount of $188.09 paidwas in error.

The Attorney case,General had anynot filed in this norpleading
has he filed inany argument opposition to the claim.

10Section theof tax when in-providesinheritance law that an
refund,heritance tax beshall paid erroneously, it shall be lawful to

thatprovided for withinapplication re-payment be made two fromyears
datethe of payment. Counsel for claimants that ofargue the statute

limitations has been pleaded State, that ifby pleadednot the and even
it could not be interposed as a bar to action,claimants’ of for theright
reason that the statute untilcould not commence to the date of the
final determination of the subject matter the suitprevious byof the Su-
preme Court in 1915.

Rule 11 of the Rules the Court Claims, adoptedof of effectand in
9,Decelnber 1913, provides: “If it appears on the face of the declara­

tion that limitations,the claim is bybarred ofthe the maystatute same
be dismissed.” It is a rule of construction that astatutory statute of
limitations shall strictlybe construed, itand has been further inassaid

Taber,v.Stanninger 103 133,Ill. “The ofApp. statute limitations affects
only the remedy, and does not commence run until partiesto the to be
barred ahave toright invoke the aid of the court to enforce his remedy.”
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erroneouslythis tax was1915,in thatSupremeThe Court found
hadthat itof the beliefpaid. Previous that time claimants wereto
ad-thein werepaid, supported bybeen and this beliefproperly they

Afterthe Circuit Court.vice their as well the offindingsof counsel as
it foundCourt, wasthe of the the Circuit whereinentering judgment of

havecould notcertainlythat the tax been claimantsproperly paid,had
ofAprilCourt inSupremefor a it theasked refund and was not until

could1915 thaterroneously paid, theyfound that tax beenthe had
possibly have filed this claim.

Court the of the Legis-This not that it was intentiondoes believe
lature to make the inheri-the clause of the tenth section oflimitation

thistax law us.tance to such the one before Whileapplicable a case as
is not a Court it is oneEquity,case that would arise in a ofproperly
which thatappealwill a we believe claimantsjustice,to sense of and
are claim.entitled to have them amount of theirrefunded to the

beIt is the claimantsof this Court thataccordingly judgment
awarded the sum ($188.09)of one andeighty-eighthundred 09/100
dollars.



George Marsh Pulver

v.

State of Illinois.

Opinion 2, 1916.Octoberfiled

Herrick, Martin,Allen and for Claimant.
P. J. Lucey, General, for State.Attorney

Lulu M. deceased.Pulver,Claimant a the will oflegateewas under
to Charlesa trust certainconveying propertyThe will created estate

Pul-LoveridgeL. and IrvingAllen in trust for the benefit for claimant
8,ver until December 1914.

for claim-On inheritance the value the interest ofappraisal tax, of
$2,396.22 assessed,ant was was value of thefixed at and no tax and the

was fixed$48,135.34.estate of the trustee was fixed at This valuation
on the hypothesis that one or of the claimants would die beforethe other
the date of and in claimant and hisallowingdistribution resulted to the
brother of the in-$20,005.00,an of valuetogether exemption plus the
terest was atfound, $2,396.22, $22,396.22,as or and the tax fixed
$306.35. Claimant and Pulver untilLoveridge'said both livedIrving

1914,8,December of the taxand under section 25 law areinheritance
entitled to a refund. Each is to a refund of one-half the dif-entitled

$22,396.22 $40,000.00ference between the effective ofexemption and
which exemptionwould be the togetherthat both would have. This

$17,603.78,difference amounts to theand one-half to which each is en-
is $8,801.89.titled taxThe at one cent on the of each isinterestper

$88.02, and the tax months,been within thehaving paid six and de-
aducting five cent discount the amount that eachper equally, should

have $83.62refunded is plus September 1912,interest from 30, datethe
of payment.

It is accordingly the of this Courtjudgment that claimant be
awarded the of $83.02,sum with interesttogether at the rate of 3%

30,from September 1912.
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Tapley,Anna S.Tapley,P. of the Will ofAlice Executrix Last

Deceased

v.

State of Illinois.

Opinion 2,October 1916.filed

V. for Claimant.Amberg,Harold
General, forP. State.Lucey, AttorneyJ.

Annathe estate ofexecutrix ofThis is the of Alice P. Tapley,claim
erroneously paid.taxdeceased,T. for return of inheritanceTapley,

adeceased, late residenta of Anna S.legatee Tayley,Claimant was
Boston,of Massachusetts.

Thestock of164 shares ofDecedent inter alia ofdied possessed
stock, wasother whichcorporation,Pullman an andCompany, Illinois

tax the law.to a under inheritance taxsubject
CourtCountyappointed byOn had before the thehearing appraiser
fixedof to tax wasCounty, subjectthe cash value of the propertyCook

$1,468.04; and$29,360.70, appraisalat tax thisand the was fixed at
JulyCountytax an the Court onassessment was confirmed order ofby
last15, 1913, appointedand to under thenotice thereof sent trustees

that the propertywill The tax was the theoryand testament. levied on
tax,of the lesswilled to trustees. Claimant the amountpaidwas the

cent, 11,$1,394.64or 1913.Julyfive onper
Claimant no the which the tax was assesseduponhad notice of basis

until after she made as aforesaid.paymenthad
15, CountyCourt of enteredFebruary 1915,On the CookCounty

order,an andorderingorder aside its and a new correctedsetting prior
the ofappraisement; in said order fixed valueappraiser appointedthe

tax$9,360.70,the to at and fixed the atproperty subject assessment
$93.61. Claimant return amount erroneously paiddemanded of the

Treasurer,from the Treasurer of andCounty,Cook the StateCounty
but a refund refused.was

byIn view of fact the final inthe that Court itsCounty judgment
has $93.61,this case the of tax at claimant isfixed amount entitled to

a refund. amount to which claimant theThe is entitled is difference
$1,394.64,between the tax and amount tax aspaid, found,the of less

cent, $88.93, $1,305.71.of this amountper beingfive
It the ofis this Court the claimant be thejudgment that awarded

$1,305.71.sum of
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Irving Loveridge Pulver

v.
State of Illinois.

Opinion 2,October 1916.filed

Herrick, Martin,Allen and for Claimant.
Lucey,P. J. Attorney General, for State.

The facts in this case are set out in the case of GeorgeMarsh Pulver
v. State Illinois.of

Claimant is entitled $83.62,to a refund of together with interest
from September 13, 1912.

This Court awards the claimant said sum of $82.62, together with
30,from Septemberinterest 1912, at three per cent annum.per
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StanleyMary P.Clarke,Case,C. E JulietteClarke,L.Lewis
Redfield, Clarke,Corinne and Dumont Jr.C. I.AliceClarke,

v.

of Illinois.State

Opinion 2, 1916.Octoberfiled

Claimants.forGardner, Thomson,Carton and
At­AssistantRoy,Arthur R.P. andLucey, AttorneyJ. General

General, State.torney for

deceased,Clarke,Dumontoflegateesandare deviseesClaimants
1909.26,on Decemberwho died testate

beingcreated, claimantswaswill a trust estatethe decedent’sBy
beneficiaries.

decedent’sto appraisewas appointedtax appraiserAn inheritance
1911,7,FebruaryonandCounty,Court of Cooktheby Countyestate

County Judge.bymade theinheritance tax wasthefixingan order
$132,273.75,beestate toof decedent’sthe valueThis order determined

underfour the childrenofequal amongin sharesthe tax was leviedand
tax law.25 inheritanceof section of theprovisothe

Clark, Alice C.Corinne I.on basis thattax was thefiguredThe
take one-fourthClarke,L. would eachRedfield, C. Case and LewisMary

statutoryof the$33,068.43. After the deductionof the orproperty
$20,000.00 ascer-value wasthe taxable cashin each caseexemption of

as-each wastax rate of one cent$13,068.43 pertained to be and on a
The tax was$130.68, $522.72.was thereforepaid,sessed and the total

in-testator andthe death of-thepaid elapsedafter six months had after
was aadmit, this interesttax, but claimantsterest was on the aspaid

recovery.be nopenalty for which there could
26, 1914, limitationsits ownbyThe trust Decemberterminated on
here became fixed.thereupon the interest of claimantsand

25 ofthe of sectionprovisonow claim a refund underClaimants
amount andpaidthe tax between theinheritance law for the difference

havinginterestsamount which their respectivethe each should pay,
been determined.

Clarke, Clarke,Case, I.C. CorinnetheoryOn this Lewis L. Mary
one-sixthpaidAlice C. Clarke each haveRedfield and Dumont should



9

F. Clarkethe tax E. and JulietteStanley$87.12of total or and Clarke
each paid $43.56.should have one-twelfth or

Case, Clark,Lewis L. C. Corinne I. Alice C.Clarke, Mary Eedfield.
$22,045.62,and Dumont Clarke each inherited of the value ofproperty

the values based the values as the inheritancebeing upon appraised by
tax appraiser, from of these interests thededucting each ex-statutory
emption of $20,000.00, $2,045.62,and value of the taxleaving upon
which at the rate of per $20.45.one cent would be The interests of
Juliette F. Clarke E. Stanley $20,-and Clarke each worth less thanare
000.00, hence there would be tax. taxno The which all together should

paidhave would therefore amount to $102.25. Claimants therefore
are entitled to a return of taxes overpaid as follows: Clarke,To Lewis L.

C.Mary Case, Clarke,Corinne I. Alice C. Clarke,Eedfield and Dumont
Jr., to each sum $66.67,the of and to E. ClarkeStanley and Juliette F.
Clarke, to each the sum $-43.56,of or a total of $420.47. To this should
he added three per cent interest 7,from 1911.February

It is theaccordingly judgment of this Court that Lewis L. Clarke,
C.Mary Case, Corinne I. Clarke, Alice C. Eedfield and Dumont Clarke

are each $66.67,awarded the sum of E.and Stanley andClarke Juliette
F. Clarke, the sum $43.56,of withtogether interest thereon at the rate
of three per cent per annum from February 7, 1911.
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Timothy Coughlan v.M.

State of Illinois.

Opinion 2,October 1916.filed

Wells, Claimant.B. forArthur
General, for State.AttorneyLucey,P. J.

29, 1909.claimant,of Septemberfather died.John theGoughian,
wasto value of and thistheproperty $86,560.35,Claimant inherited

sum the value$23,989.20,taxation in the ofthe ofincreased for purpose
have certainmight contingen-claimant inherited hadwhichpropertyof

impossible,But have since becomethese contingencieshappened.cies
entire estate inherited claimant was ofbythat theapparentand it is now

a tax of on an as-paidabove forth. Claimantamount as setthe 2%
$20,000.00exemptionan of further$110,549.56, less andsessment of

six months. The amount ofpaymentcent for withinperreduced fiveby
the$1,810.99, paid deductingand amount aftertax assessed wasthe as

$1,720.44.wasfive centperdiscount ofa
tax ofhave at rate centonly paid perClaimant should the one

cent, to ofand he is entitled a refundper undoubtedlyinstead twoof
of whichcontingencies impossible,tax the value have becomethe on

asfurther to whether he ispresents questionbut the case the or not
refund the excess cent heper paidto a of one that on his ownentitled
jSTo was taken claimant from the of theappeal byinheritance. order

tax rate perthe at the of two and weCounty Judge assessing cent,
case,held in suchhave that we act a ofrepeatedly could not as court

review, thebyand are final order of theprecluded County Court.
But -the of section 25 of thelanguage tax toinheritance law is

case,the effect that under such as exist in thiscontingencies claimant
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tax andimposed paidso much of theof“shall be entitled to a return
and amount whichamount thepaidas is the between thedifference

inheritanceunder thepayinstitution shouldcorporationsaid orperson,
annumcentper perat the rate of threelaw,tax with interest thereon

from the time of payment."
which,tax on after de-$86,560.35, theClaimant inherited only

the$665.60, perbe less five$20,000.00,of wouldducting exemptions
25 of thecent or the of sectiondiscount, languageFollowing$632.27.

a thestatute, we think it that claimant is entitled to refund ofplain
$632.27, the amount he shoulddifference between the amount andpaid

have those cases whereinpaid, and this case be differentiated frommay
we refused on a two centperto allow a refund because of paymentthe
basis, because we that he is en-explicitlyhave here a statute which says
titled to a that hepaid,refund between the amount and the amount
should pay, after the failure contingency.of the

The estates which have are worth lesscontingent become vested each
$20,000.00,than and no tax can be them.againstassessed as
Claimant is ofentitled to an award the be-accordingly difference

tween $1,720.44, the $632.27,amount the amount he shouldandpaid,
have paid, $1,088.17,or to which per pershould be added three cent
annum statute,under the provisions of from the time of paymentthe
of the tax the paymentto time of the of refund.

It is thataccordingly judgmentthe of this Court Claimant be-
awarded the $1,088.17,sum of 25, 1910,with interest from March at.
the rate of three centper per annum.
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John Shields

v.
State of Illinois.

Opinion 2,October 1916.filed

Stanton,T.Walter for Claimant.
Attorney General,P. State.Lucey,J. for

The declaration sets that claimant as an elevatornp employedwas
in the inoperator Hospital,Cook was as he claimsCounty injuredand

•an accident while he an elevator,was theoperating through negligence
a foreman.■of

The State has for updemurred and cause of demurrer setsspecial
'that doctrine respondeatthe of is not tosuperior applicable the State
of Illinois.

This Court has that the in of arepeatedly held State! the exercise
governmental function is responsible injuriesnot for to its employees,

in thereof,and theconsequence demurrer must be sustained.
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theBurley,A. of Under Lastas Executor TrusteeClarence
Whitney, Deceased,Elizabeth J.Will and ofTestament

ChapinChapin Telling, Greene,ElizabethLouisa
MaryJr.,Chapin, and W. WhiteEdward F.

v.

State of Illinois.

Opinion 2,October 1916.filed

A. for Claimants.Burley,Clarence
General, forAttorneyP. State.Lucey,J.

13, a will and1910, leaving lastOctoberWhitneyElizabeth J. died
onin of Cook Countythe Probate Courtwhich wastestament probated

22, 1910.October
to fourportionsin equalleft in trustestate wasresiduaryThe

ElizabethChapin Telling,now LouisaChapin,Louisagrandchildren,
Jr,,Greene, Edward FischerChapin Chapin,now ElizabethChapin,

holdthat the shouldWhite, the trusteeprovidingW. willMaryand
beneficiaryuntilof the beneficiaries sucheach ofrespective portionsthe

thirty years.ofageshould attain the
was that thetax,inheritance it foundto fix theproceedingsOn

was$63,666.18,was and the estate taxedthe estatefair market value of
attain ofwould thegrandchild ageonlythe basis that the eldeston

$20,000.00,of thethirty statutory exemptiontheAllowingyears.
or This amount$43,666.18, $436.66.at ontax one centperwas fixed

months, protest.six underwithinpaidless cent discount wasfive per
estate, agreement amongbyof assets of thewas out thePayment made

legatees.the
30,thirty yearsof on JuneTelling ageattained theChapinLouise
inyearsofageattained the1912, Chapin thirtyGreeneand Elizabeth

1914.September,
at-one the heirs has nowmore than offact thatBecause of the

annow that additionalthirty claim is madeyears,ofagetained the
for suchDemand$20,000.00 have been allowed.shouldexemption of
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return was made on the Treasurer of Cook and theCounty County,
State Illinois,Treasurer of the State of and these withdemands met

$20,-refusal to refund. Claim foris now made a refund of the tax on
000.00, which beenexemption would have allowed the second grand-
child, had she been of ofthirty years at the time of the theage fixing
tax, and claimants on 25rely section of the tax law.inheritance

The tax was at the highestlevied rate that would be andpossible,
it is apparent that a refund should be in thisallowed case.

Inasmuch, as the tax paidwas within the six months and aperiod,
perfive cent discount allowed,was claimants state that thewas$190.00

amount of whichoverpayment to should tothey be entitled an award.
In Court,the ofopinion We,this a refund should be allowed.

$190,00therefore, award the claimants the sum of with interesttogether
at the of 30, 1911,fromrate March the thedate tax was paid.3%
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Company v.Chicago Alton RailroadandThe

Illinois.ofState

11,Opinion 1916.Decemberfiled

Claimant.Shaw,Straw and forWinston, Payne,
forGeneral,P. State.AttorneyJ. Lucey,

seven hundred ninetyfivea claim for two thousandClaimant filed
dollars, but on a it was betweenhearing agreedand ($2,795.00)00/100

State, the amount claimantclaimant for the that dueattorneysand the
hundred five and dollars.($1,505.00)was one thousand five 00/100

The that claimant is entitled to an award for theState admits
as claimant’s to recovercontroversy rightlatter amount. There is no to

case; thispassed upon byin this the identical beenquestion having
inCourt re:

Alton RailwayThe and v. StateChicago Company of
Illinois, 2 Cl. R. 249.Ct. of

It of that claimant is anis the the Court entitled tojudgment
fiveaward to one thousand hundred five andamounting ($1,-00/100

505.00) dollars.
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Pease, ofA. Executor of the Last Will and TestamentEdwin
Pease,H. DeceasedJohn

v.

State of Illinois.

Opinion 11,December 1916.filed

Lawless, Claimant.Kraus, Holden & for
General, for State.Lucey,P. J. Attorney

County,his a IvaneH. Pease who in life was resident ofJohn time
1913,A.' D.on 9th ofIllinois, May,this life testate thedeparted day

his son and heir law. His will was admittedleaving claimant as only at
fixan toappointed appraiserin and the courtprobate countyto said

the of the for of an inheritance tax.property purpose levyingvalue the
The the court found the value of theappraiser appointed propertyby

an$107,087.74,devised to claimant to be and order was entered fixing
$20,-the net tax after of$1,654.67, statutoryat theallowing exemption

000.00, and the which is in where the taxdeducting allowed cases5%.
is paid within six months after the same is to be due.found

prayedClaimant an fromappeal order of the tocounty judgethe
the county court of County,Kane and in the meantime the amountpaid
of taxes levied to the County Treasurer, under thatprotest, he might

persave the five cent discount. appealafter the toShortly the County
Court, the Supreme ofCourt the State inIllinois,of the ease of The

Ullman,People v. 263 Ill. an258, opinionrendered to the effect that
“Where a child takes from its deceased parents inproperty valued ex-

$100,000.00cess of which with lawful exemptions deducted leaves less
than $100,000.00, subject to inheritance tax, ratethe of istaxation one

per(1%) cent.”
The County Court set aside the order of the Coiinty Judge and

fixed the rate at perone cent in accordance with the above opinion.
Claimant sought to recover from the County Treasurer of Kane

County, and from the Treasurer,State the amount erroneously collected
him,from but was byinformed the State Treasurer that there was no

appropriation to take ofcare his claim.
He did everything the law required to recover the amount him,due

and it is opinionthe of the Court that he should he reimbursed to the
extent of $827.33, which he was compelled to paj by reason of the er-
roneous assessment.

Claimant is accordingly $827.33.awarded
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Andrew Holmes

v.

ofState Illinois.
Opinion 11, 1916.Decemberfiled

Snite,Frank for Claimant.J.
General,F. J. for State.AttorneyLucey,

hisIllinois, bywas detailedChicago,Claimant a officer ofpolice
Connecticut, bringandHaven, to arrestgoofficer to to Newsujierior

was under indictmentSmith, Lillian whoback, Lillian alias Stewart,one
procuredA wasCounty, requisitionthe Illinois.Grand of Cookby Jury

theforof the of Connecticutthe Illinois Governoruponfrom Governor
hisNew Haven and uponof the Claimant went toprisoner.return

in a physicalthe Lillian Smith to be badveryarrival there found said
tothat was to return herand reason it deemed advisablecondition for

fromrant theat once without for the Avar to comeChicago waiting
Governor.

warrant, policeAvithout thegoThe consented to the andprisoner
theyclaimant,in Haven that theofficer New informed Avouldfonvard
as itChicago,Governor’s Avarrant to him at as soon came to them.

For the warrant from the Governor Connecticutsome reason of
Illinois,the return of has been lo-authorizing prisonerthe to never

cated, the files in case fromalthough this that the requisitiondisclose
aacceptedthe Governor of Illinois was received and and that warrant

inissued accordance therewith. Not the inreceived warranthaving
claimantquestion, moneyhas been unable' to secure from thethe State

expended $160.12.he in trip,this to The warrantmaking amounting
the only State,is heauthority had for removing fugitivethe to this and

it,without he is not in a to claimposition establish his the Stateagainst
expensesfor him.byincurred
We therecognize of withnecessity complyingofficers the laAvbefore

they can fromrecover the for HoAvever,State services rendered. we
thatfeel in this case anclaimant made honest endeavor withcomplyto

the laAvand he muchaccomplished as as if he had thesecured Avarrant.
The money expended himby in the fugitive expendedwasreturning
for the benefit the State,of as aand matter of claimant shouldequity,
be reimbursed.

While the defense ininterposed estopsthis case us from anmaking
claimant,aAArardto still of the thatopinionAveare claimant is entitled

to the amount himpaid by for and on behalf of the and we rec­State
ommend that the Legislature make an to him the sumappropriation in

$160.12.of
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LooneyW.W.

v.

ofState Illinois.

Opinion 11,December 1916.filed

Claimant.Cook,W. forSilas
General, for State.AttorneyP. J. Lucey,

Asylum,Insantthea at Criminalguardwas asemployedClaimant
in27, 1914, while performingIllinois, July engagedand onChester,at

beaten over thehe assaulted andas wasguard,duties suchhis regular
bozzle, hospital.an inmate of said Com-bya brasswithhead and face

heat the timeHospitalState Insanethat saidfurther statesplainant
AYork-under theoperatedwashad andinjury acceptedthereceived

death, thepassed byfor orinjuryaccidentalCompensation lawmen’s
28, 1913,Illinois, approved Juneof the State of andAssemblyGeneral

theat the time he receivedin full -force and effectact wasthat said
act; thatworkingand was under thisacceptedhe hadthatinjuries;

so to- the Industrialaccident and receivedinjurynotice of saidgavehe
Illinois; compliedthat with said law in everyof hetheBoard of State

Committee ofwas before thethat a of this case hadrespect, hearing
law; that said Committee of ArbitrationArbitration as provided by

a$6.35to the sum of week forperthat claimant was entitledfound
to theweeks; that an was andperiod appeal prayed perfectedof fifty

Board; andappeal ap-that said Industrial Board heard saidIndustrial
Arbitration,theand the of Committee ofproved findingsconfirmed

had in Aappeal proceedingsand that no or further were said cause.
Board is attached to athe of said Industrial and madecopy findingsof
shows thatdeclaration,claimant’s which the Industrial Boardpart of

payments be accordingly.ordered the to madecompensation
inClaimant files declaration this Court for the sole ofpurposehis

this the of thehaving Legislature pajnnentCourt recommend to the
Board,amount found due him the Industrial and this Court is notby

claim;of that 4pass upon althoughto the merits the section of the
Law, employerAArorkmen’s term includesdefining theCondensation

provisionthe no is in law ofState, paymentmade said for the the
Illinois,amounts clue said thebyfound Industrial Board State ofby
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pay­and no has been made the for theappropriation by Legislature
ment of the amount such findings.of

theThe Workmen’s Law beenhaving passed byCompensation
Court,Legislature to the act this and the Industrialsubsequent creating

Board this claim as in said Workmen’shaving passed upon provided
Compensation Law, Court further in casesthis is without jurisdiction
that have jurisdictionbeen ofplaced under the Industrialdirectly the

byBoard the such asLegislature, claimant claims.
dismissed,The claim is without however toprejudice,accordingly

rightsthe of presentclaimant to the for pay-his claim to theLegislature
of the byamount allowedment the Industrial Board of the State of

Illinois.
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HullDennis

v.

ofState Illinois.

Opinion 11,December 1916.filed

for Claimant.Snigg,C.John
General, for State.AttorneyLucey,P. J.

hethatstatescase,in this claimantdeclarationIn the amended
Deaf, at Jackson-State School for theof the Illinoisemployeewas an

shopcarpentersaw in thein a circularville, operatingwas engagedand
wasthat the sawallegedoccurred. Claimanttime accidentat the the

sawedbeingthat the woodguards;was by properdull and unprotected
of circum-that the combinationhim was and andby toughseasoned

thatclaimant’s hand soto and catchjumpcaused the boardstances
apparentcut off. It isleft werethe thumb two of thefingersand hand

of claimant’s employmentthe placefrom the amended declaration that
capacity.in itsoperated by entirely governmentalwas the State

thatthe amended declarationIt is to ascertain fromimpossible
proximatein any wayas claimant was thewhat occurred alleged by

cause of the injury.
theconsider thatWeThe State has filed a demurrer.general

stated,demurrer, hereinbefore,on and for the reasonstatement is bad
the demurrer is sustained.
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Company of Boston,InsuranceNeils Buck the Use of Bostonfor
Massachusetts

v.
of Illinois.State

11,Opinion December 1916.filed

Burt A. Crowe, for Claimant.
P. Attorney General,J. State.Lucey, for

the afternoonabout o'clockThe in this case shows that six onrecord
1914, for of the Boston4th, Buck,of December Neils claimant the use

Massachusetts, his automo-Boston, drivingInsurance of wasCompany
bile north in the known and de-City Chicago, commonlyon a street of

Eoad, near the intersectionDrive,scribed as Lake or SheridanShore
Drive, in center theof Chestnut street with said Lake and the ofShore

center,zone,street is as a in the which zone iswhat is known ofsafety
a contains a for the of andlamp purpose safetywhich redpost, lamp

atthat Lake Shore this is underwarning; particular placesaid Drive
the control Park Commissioners. Thejurisdictionand of the Lincoln
evidence Buck,shows that Neils while his automobile on Lakedriving

street,Drive,Shore near the of saidintersection Drive and Chestnut
ofattempted to to the left of a thepass line automobiles towards center

of the lamps zones, therebystreet the in andsafetywhere were placed
postcollided with the aforesaid which was an unlighted lamp.on placed

He passedhad a number of posts collision,to the andlamp priorthese
apprisedtherefore was of that theseduly the fact werelamp posts placed

at intervals said Drive. The also shows that while dark-along evidence
ness had in Buckset Neils did not have the on hisheadlights automo-
bile lit. that,The further at the timeevidence shows of the accident
said Neils Buck in fullowned and there was force and effect a policy
of automobile collision insurance in a known as In-company Boston

Boston, Massachusetts,surance of and that NeilsCompany said Buck
recovered from has beenand said Boston Insurancepaid by Company

Boston,of Massachusetts, the offull amount his damages.
It is inhardly necessary facts,this case to discuss the forgeneral

the State,reason thethat there is no on inliability view of the well es-
the fortablished that State is not liable the of itsrule torts agents,

servants or and even inemployees; safetythe the zone wasthough lamp
lit,not it is from the theclear evidence that said Neils Buck notdid

exercise due care and caution for his safeticown
a longThis Court in line of has heldinvariablydecisions the same

as instated the and it isforegoing quoteneedless to theparagraph, de-
cisions. is rejected.The claim therefore
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Co.J. F. Schmidt Bros.

v.

ofState Illinois.

Opinion 11, 1916.Decemberfiled

Claimant.Brown, & forHay Creighton,
Attorney General, for State.Lucey,P. J.

1912,corporation which onClaimant, is an Illinois October 18,
a with the Board of Trustees of theagreemententered into written

Normal School for the construction of “TheWestern Illinois State
at Macomb.Building,”Womans’

W.preparedhad been the thenby Carbys Zimmerman,Plans State
Architect, and, completion of the heto the was suc-prior building

Architect,B. Dibelka State whoby super-ceeded James as assumed
job.vision of the

paid $03,022.00Claimant been on contract the ofpricehad sum
given $1,295.50.and has credit because of deductions in the amount of

price $63,940.00.The contract was Thereoriginal remains in dispute
unadjustedand the items:following

$25.00A. on account of an off-set between the living and recep-
rooms.tion

$96.00B. deduction claimed trustees onby account of sewer not
raised.being

$965.00 byC. deductions made trustees on account of claimant
to the in therefusing paint building.plastering

D. claimed claimantDamages by occasioned by alleged delay on
partthe of the of inboard trustees itsexercising option on androofing

metal.
1914,AprilOn DibelkaArchitect issued his15, certificate covering

$1,243.80.a balance due of This was delivered to the claimant inand
turn to board,delivered it the ofby board trustees. The re-however,

pay.fused to
$25.00The toappearsclaim have paid.been An allowance of

$85.00 was and paidmade to the contractor because of a mistake in the
“I”of certain beams. Thedrawing architect made this toallowance

cover the extra mistake,due thisexpense to and it is theapparent that
$25.00 was in theincluded ofpayment $85.00.
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arises out of the state of facts:following$96.00claim forThe
called for a tile sewer under the unexcavatedplans specificationsThe and

the contractor andbyof the The sewer was installedportion building.
The con-improper.it was afterwards that thediscovered elevation was

was The seweraccepted.made a raise this sewer and thistractor bid to
calledplumber pipe, plansas laid the was of iron where theoriginally by

tile the boardfor tile. In the sewer as the contractor used andraised,
tohad seen fitupon iron,insisted that because the contractorclaiming

in the sewer. Thisiron in the first it should use it relaiduse place,
inasmuch, asdo, originalthe contractor under no to theobligationowas

was ac-specifications tile his bid for the sewerraisingcalled for and
in ato the The architectcording specifications.andoriginal plans

stated that he19, 1913, givenletter to the contractor dated hadMay
no order for in materials to be used. State claimsa the Thechange

30, 1913,that in a the contractorSeptembercertain madeagreement
withdrew inappears$96.00.this claim of This the evidenceagreement

State’s that“D”,as Exhibit and recites of credits haveby way preamble
raised,others,been agreed upon ninety-six“sewer not dollars.”among

It to for thepurports be made the of funds frompurpose removing
hands of the it intreasurer of the school and the hands of an-placing
other, that,and further states herein contained shall be con-“nothing
strued as anyor in terms and conditionschanging modifying way'the

contract,”of the etc. This would serve asagreement only evidence
totending prove that such an as claimed hadagreement by the State

made,been but in and of itself is not such an as Stateagreement the
contends it is.

The Court is of the that this claim isopinion just.
The next item of the claim is the deduction $965.00for of because

the claimant refused to inthe the Thepaint plastering building. speci-
fications for offered in evidence claimantplastering by contained the
following “Thelanguage: surfaces of all walls andplaster, including

inceilings, all bath and toilet on firstrooms and second are tofloors,
receive on oilcoat boiled coatssizing, and two lead and oil aspaint,
directed. In all bath this paintrooms to be white followed two c-oatsby
approved white enamel. Paint plaster cases,backs of all without wood
backs, in same manner.”

The State on the other hand, specifica-offered in a ofcopyevidence
tions that were theexactly same that the comma was omittedexcept

theafter word “ceilings.” The State contends that the contractor should
painted hand,have all plaster surfaces. On the other claimant contends

surfaces,that the did not call forspecifications of allpainting plaster
but were limited to bathonly and toilet rooms and backs ofplacter
cases. Considerable is inargument indulged counsel ofby partiesboth
as to the effect of the particularinsertion or omission of the comma. If

commathe were inserted there would not be much in-doubt as to the
tention.

A peculiar circumstance arises that word,due to the fact the “ceil-
offered,as inings,” printed both copies specificationsof as atoccurs

State,the very line,end of the and on the as thecopy byoffered there
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thereword,the a after thefor insertion of commabe no roomwould
thethe 1st letter word and the edgebetween of the ofno roombeing

thereclaimant,In the as offeredcopy bywhich is written.uponsheet
of thecomma between last letter the word androom for a theis sufficient

a comma is there. The thecopy byand offered Statepaperof theedge
print, copy.made from an original typewrittena blueapparentlyis
but that the andprintblue offered StatebyThere is no thequestion
offered the are identical. pe-typewritten copy by claimant, Everythe

and of the are the samespacing exceptingof theculiarity typewriting
in of the blue anpage question print copyon the beginthat the lines

tj'pe-from the left of the page,a and on thequarter edgeinch and
eleven-sixteenths an inch from handabout of the leftcopywritten

of theedge page.
type-that the from the fact that theWe are satisfied trouble arises

onmatter not the same relativeoccupy exactly positionswritten did
the contains sufficient atbythe offered claimantpages. copy spaceThe:

State,thatthe of the for a comma to offered theappear; byend line
thethe fact that the line farther than in the otherbegins rightdue to to

commaspacedoes not contain sufficient for a tocopy, appear.
thatWe are the comma in theappeared original specifi­satisfied

thecations. The same of the also containsparagraph specifications
“Paint of all cases,hacks without Avoodfollowing language: plaster

in the manner.” It that ifbacks, same -would seem it wrere contem­
plated paintedthat all should be this thewalls that would inchide

of cases if notplaster backs such and on the other hand all AvailsAvere
ispainted, specification,to be then there reason for this forproviding

paint particularin those places.
ofmakingPrior to the the contract for this building, the contractor

of as theinquired interpretationthe architect to proper par-of this
dated,ticular theand on same onparagraph, day which the contract was

viz., 1912,October the State a18, Architect letter theAvroto containing
“You arefolloAvinglanguage: correct in that bathfiguring only the

and toilet room and painted,Avails are to be but toceilings alloAVme
call the fact thatyour attention to these on theoccur third as wellfloor
as the floors.” Wo have here anremaining interpretation of the con-
tract prior to the- of the thebeginning work, on same that con-day the
tract Avasdated, by the architect specifications.who drew the

There is also in the record to the effect that in con-testimony the
struction of it is thebuildings, ordinarily not custom to nervpaint

inplaster surfaces, except hath rooms.
In this,addition to all for form specificationsof con-byused the

tractor, Avas by the' architect employedfurnished the theby State, and
contractor a tohad on in formright reply same the as him.furnished to
We believe that claimant is onentitled to an arvard this item.

There now forremains our consideration the claim damagesfor
byoccasioned onalleged delays partthe theof board in theexercising

option in the of materials.choice It is in theprovided contract that
the contractor angiveshould forproposalalternate all metalfurnishing
specified in FTo.24copper, iron,gauge galvanized and that the alternate
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alternate bidThisdays.thirtywithinacceptedbe orshall rejectedbid
days.thirtyits withinoptionexercisemade, but the board did notwas

Claimant, expenseput greaterit was tothat because oí this factalleges
onthe daybetween$196.00the material used increasedbecause ofprice

theeventually boughthedayhe the on whichwhich made the bid and
justi-beenclaim, havethe contractor wouldmaterial. As we view this
boardfied, when thethepurchased specifiedand he have materialshould

material even-optionnot the limited. Thedid exercise its within time
itself, isThis, oftually specified.used the material originallywas as

However, languageimmaterial. the clearthe contractor followedhad
lossof contract when exercise thisoption,the the board did not this

not believewould not have In the we dooccurred. this view of case,
that the claimant thisshould receive on item.any award

As $.25.00above we the that claim forstated, are of theopinion
should be claim fordenied, the claim be theallowed,$96.00for should
$965.00 should be damagesthe claim for shouldallowed, $196.00and for
not be allowed.

It is beaccordingly this Court that claimantjudgmentthe of
awarded the sum $1,061.00.of
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Edward Eaton,W. et al
v.

State of Illinois.

Opinion 11,December 1916.filed

Kerr,Kerr & for Claimants.
P. Lucey,J. Attorney General, for State.

The will deceased,of W. inEaton, probatedThomas the Probate
Court of Cook M. EatonCounty, created a trust estate Olivemaking
and W. Eaton, same,Edward to managetrustees to make certain pay-

named,ments to beneficiaries and on the death of the widow to divide
the remainder equally among his son and four daughters.

An $41,351.38,inheritance tax was assessed on value ofappraised
with an exemption cent,therefrom of the perat rate of one$30,000.00,

a taxmaking $313.51,of $33.94,to which was interest of a ofadded total
$345.45, which 16,was paid on December 1913.

widow, Eaton,The M. 23, 1914,Olive on fivedied and theJuly
children named the testator her took the ofby survived and remainder
the estate. Claim is now theorymade for refund of the tax on thepaid
that the trust failed,has haveand that the states the willbycreated
now vested.

law,Under the provisions of 25 of taxsection the inheritance
claimants are aentitled to refund.

It is apparent that the byvalues of the estates inherited the several
claimants are $20,000.00,less than tax canthat in noconsequenceand

imposed,be so that claimants to the entireshould have refunded them
amount paid, with oftogether interest at three cent from the dateper
payment.

It claimants,is accordingly the Courtjudgment of this that the
Edward W. M.Eaton, Gardner, Wade,Charlotte G. Marian A. Jessie
Taylor, and Ethel B. Gassneck, $245.45,be awarded the sum of to-
gether with interest 16,thereon at three cent from 1913.per September
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Administrator, L.of Issacof the EstateRothenberg,Samuel
Rothenberg, Deceased

v.

of Illinois.State

11,Opinion 1916.Decemberfiled

Weinfeld, Claimant.forandSchuyler, Ettelson
General, for State.Lucey, AttorneyP. J.

L. aRothenberg,the of Isaacseeks for deathClaimant to recover
in thedrowning lagoonhis byto3Tears,child of tender who came death

in Illinois.in Park the ofDouglas City Chicago,
on thethe ice coveringthatIt is set forth in claimant’s petition

children; the same was unsafeto thatinvitingat that timelagoon was
toorofficers other attendantsthat there were no guards, policeand

ice.from on thewarn children and themkeep going
has demurrer to claimant’sspecialThe State filed a andgeneral

is thatspecialof the demurrerpetition. assigned byOne the causes
to andState,is not theapplicablethe doctrine of respondeat superior
officers,for of its oragentsthat the State is not liable the torts

employees.
the doctrine ofThis Court has held thatrepeatedly respondeat

not The law set-applicableis to cases of this kind. is so wellsuperior
that it will be to cite authorities.tled unnecessary any
The demurrer is sustained.



T.William Stauts

v.

State of Illinois.

Opinion 11,December 1916.filed

Ralph J. Hefferman, for Claimant.
P. J. Lucey, General,Attorney for State.

This a claim for to a horse rented FrankCaptainis damages by
claimant, “B”,for the CavalryTaiman for use of First of theTroop

Guard, in 1913.duty July,Illinois Hational its annual tour ofduring
in in goodThe evidence that the con-questionshows horse was

Taiman, $175.00,aboutCaptaindition when delivered to and was worth
placed Survey.that the value on the of Thebeing byhorse the Board

tour was made ofduring days 1913,the hot and several of theJuly,
horses, on of the be andjourneys, byone seemed to overcome the heat,
would lie down and were almost exhausted on account of the extreme
heat and the extra and and when claimant’s horse waslong trip,hard
returned to one it from exhaustion. The nextcamp night sufferingwas
morning it was stiff and could not move. An assistant saidveterinary
it had foundered. 'The Board the horse Theof ordered shot.Survey

shot,horse was not but in aplaced but it did not recover.pasture,
Claimant was horse,to andcompelled goto and the he nowChicago get
claims $10.00 forexpensesfor said trip, $10.38and for freight charges
for horseshipping Blooming-said and another horse from toChicago

keptton. He atSeptember, 1913, 1914,said horse from to fallthe of
a cost $25.00, him,of more than workand was unable to because said
horse never got over his stiffness, finallyand sold $25.00.was for

When a man is,hires a is the ex­horse the law “He bound to pay
pense it,of keeping carefully anyuse it and it asmoderately, treat as

ofman common itdiscretion treat his supplywould own andanimal,
writh food, horse,suitable if aand the when in the hands ofplaced
bailee, is in good condition, it is returned in a conditiondamagedand
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bailee, thethetheall, againstor not returned at in an action bailorby
uponpresume imposelaw will of the latter andon thenegligence part

him of care as was requiredthe burden that he exercised suchshowing
theby bailment.”

Wood, 4459;62 v.Funkhouser v. Ill. CumminsWagner,
O'Brien,416;Ill. 37 Ill. 250.Bennett v.

This Court in v. StateCampbellon this same"passed question of
Illinois, 2 Ct. of R.Cl. 298.

hold, case,We thatin thisthat under the law and the evidence
the claimant thisis entitled ofaward,to an and it is the: judgment
Court, that the hun-claimant is sum of onebe and awarded thehereby
dred ninety-five and dollars.($195.38)38/100
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Michael Heitler

v.

ofState Illinois.

Opinion 11,December 1916.filed

Kompel,Morris for Claimant.
P. J. Lncev, for State.Attorney General,

Eugene De inLuxe a felonywas with committedcharged having
trial,Illinois,Cook ofCounty, dayto his until theand secure release

claimant his bail insigned as the sum of five thousand dollars.surety
De leftLuxe the State a not to beshort time afterward and was

found when his was for trial. Court the bondcase called The ordered
forfeited, and spent moneyclaimant a time in tryingdeal of andgreat
to locate the said Eugene De Luxe. He in ofwas located the State New
York, and claimant State’s Cook hadthrough Attorney County,the of
a requisition for his Illinois theuponarrest from the Governor of
Governor of York,New him to to the ofrequesting deliver authorities
the State of Illinois, the Luxe.Eugenesaid De

When De York,Luxe was in fornecessarylocated New it became
back,policea officer to from to himgo New York to andChicago bring

done;this was claimant toone hundredfurnishing forty-five dollars
cover the expenses the policeof officer.

Claimant now seeks byto recover the amount him to thefurnished
police officer for the purpose of De to Illinois.returning Luxe

From the records before it thatappearsus a ac-proper expense
count has been prepared and by policecertified the officer who returned

Luxe,De and that the same was duly signed by Countythe ofJudge
Cook and thatCounty, claimant has in all wasrespectsother done what
required to secure a of moneyrefund the so furnished.

In toorder prisonerhave the toreturned answer for the crime
State,committed within the it would be tonecessary for the State

furnish the amount required to himbring back.
The claimant having paid money,this of thatopinionwe are the

it was done for the benefit of State,the and he should be reimbursed.
We therefore award claimant one fortj'-fivehundred dollars.
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CompanySavings and TrustState Loan

v.

of Illinois.State

Opinion 11, 1916.Decemberfiled

H. for Claimant.Brown,Herman
General,P. J. for State.AttorneyLucey,

Gardner,A. de-Claimant, Maryas administrator- of estate ofthe
3, 1913,ceased, JulyonCountyto the Treasurer of Adamspaid County

bytoinheritance tax found be due$75(>.90,same the amount ofbeing
that errorthe It andevelopedinheritance tax appraiser. subsequently

thein that he foundappraiserhad been the taxbymade inheritance
share, $22,-value 131 of be orper$170.00of shares certain stock to

270.00, $32,270.00, in-his he value down aswhereas in set suchreport
than should$100.00of which the tax as levied was moreconsequence

theappraiser byhave been The of the wasreport approvedlevied.
CountyNo was taken from this to theCounty Judge. orderappeal

aCourt, Countyand in the of the remainsconsequence Judgeorder
final order.

State, R.2 Ct.In the and v. The of Cl.Hardingcase of Pattison
319, a but in casesomewhat similar state of facts was thatpresented,
an the to theappeal County Judgehad been taken from the order of

Court, the the wasCounty Court found that orderCounty and previous
atax beenerroneous and entered an order that the should havefinding

In that thisby Judge.smaller amount than found the caseCounty
thatCourt made an award claimant. it will he observed inBut,to

case, tookprovided bythe the statute andremedyexecutors followed
done,an theIn the case before this was not andappeal. us, adminis­

True,intrator is us act a court review.effect of that we as ofasking
there no the in case he onequestionis but that error this deemedmay

recoveryfact,of forum.which, may properfor there be a in aordinarily,
But thethis Court cannot make an award in this case because adminis­

hastrator not followed the statute.provided byremedy
made,weWhile are that this was it is not withinsatisfied error

our power to make an the facts in this case. Pos-award under state of
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sibly the administrator byobtain reliefmay application to the Legis-
lature, and willwe bar anynot such action in this case theby rejecting
claim.

It is the judgment of this Court that this claim rejectedbe without
prejudice so that to,the ifadministrator, it cares same tomay present
the Legislature for its consideration.
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Eugene Co-partnersRummler, as RumlerandRummlerWilliam
and Rumler

v.
ofState Illinois.

Opinion 11, 1916.Decemberfiled

P.Harry Simonton, for Claimant.
P. J. General,Lucey, forAttorney State.

This a in foris suit which claimants seek recover professionalto
Park,the withservices rendered Commissioners of Lincoln together

incidental expenditures incident thereto. There is no aboutquestion
facts asthe but the thepresented, by questionState its demurrer raises

toas whether or not this the of thisproperis a claim for consideration
Court. declaration,The itemized statement attached claimants’ dis-to
closes that this claim October 1912. Theaccrued to claimants on 30,
claim was 1915,not until two8, yearsfiled March than thereafter.more

This is an ofunliquidated claim barred thebyand is Statute
Limitations allrequiring such claims to within two fromyearsbe filed
the date ofthe cause action accrues. Com­(The Culver Construction

State,v.pany 2 Ct. of Cl. R. 294.)
This true, itbeing will theunnecessary groundsbe to discuss other

set out in the demurrer.
The demurrer is sustained.
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MayerEmma of the Will of SimonMa­ yer,Executrix Decessed

v.

State of Illinois.

Opinion 11,December 1916.filed

Straus,Ira E. for Claimant.Straus andSimeon
General, for State.AttorneyP. J. Lucey,

Mayer,Simonas executrix of the estate ofpresentsClaimant this
Illinois.County,Probate of Cookdeceased, of the Courtby appointment

anddecedent, opened,box wasdeposithis safetyAfter the death of
Na­Fort Dearborn$2,000.00 in therequired depositclaimant was to

beinginheritance tax beforeto coverChicago1 possibletional Bank of
contents of said box.have access to thepermitted to

Court of14, Countythethat February 1913,The record shows on
in estatetax saidan order the inheritanceCounty fixingCook entered

Emmathe succession to$1,935.70, the fair market value ofat fixing
after deductingthe taxable value$116,784.76,the at andMayer, widow,

$96,784.76, tax as-$20,000.00 at and theofstatutory exemptionthe
of the taxthe amountbank transmittedsessed at the rate of The21%.

Treasurer.$1,838.92, the Countyless of topayment, 5%
thatthe tax attorneyto inheritanceattorneyClaimant’s protested

2%,of andat the rate of insteadthe tax should have been assessed 1%
wasof kind thatonly protest anyfar that is theso as the record shows

made.
whichin this case fromNo has been fileddocumentary evidence

Countywere taken in the Court.just proceedingswe can ascertain what
thebyfinal order was enteredThe is the effect that theevidence to

If had been enteredthe orderCounty Judge.Court and not theCounty
have beenerroneous, an couldappealand wasby County Judgethe

takenshows, it have beenmightthis casetaken, and so far as record in
then,entered,order was 'thereCounty If anto the Court. erroneous

ThereCourt.Supremetaken to thecourse,of an could beenappeal have
theso far aswas entered andno but that an erroneous orderis doubt

haveCounty tax shouldby Court. Theshows-it was entered therecord
appeal-instead ofofbeen basis of instead But.levied on the 2%.!■%'

modified, claim-orderthe erroneousto the Court to haveSupremeing
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course,who,ant of wastaxprotested only attorney,to the inheritance
Countywithout theauthority order, judgmentto the ofenter andany

record,Court so far as finalfrom this was a order.appears
review,This Court not ofhas that it is a courtrepeatedly stated

and for us to Court he to assumedisturb the order of wouldCountythe
that which weauthority do not have.

case,In in thisthose cases wherein facts similar to thosethe were
aand wherein claimants, assessingthis Court has for ordersfound 2%

tax were on toappeal changedeither entered the andby County Judge
by Court,the or onCourt, Countyat the andCounty byfixed1% 2%

appeal changed to the weby Supremethe Court. On other hand,1%
have refused to make an finalaward in those cases where the judgment
of either the theCounty Court assessedCounty Judgeor erroneously
tax at 2%, and claimant sameappealfailed to from the order and have
assessed at 1%.

Inasmuch inas this a final judgment Countycase of the Court
which jurisdiction, 2%,had atfixed the rate we cannot act as an ap-
pellate tribunal and that effect,set in whatjudgment This,aside. is
claimant asks us to do. On the face of the record as claimantpresented,
has not pursued her remedy by law.provided

In view of this situation, case,we cannot make an inaward this
and in consequence thereof, isit the of this Court that thisjudgment
claim be not allowed.
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Augustby Schroeder, and NextHer FatherClara Schroeder
Friend

v.

State of Illinois.

11,Opinion 1916.Decemberfiled

Busch,Francis X. for Claimant.
P. for State.Lucey, Attorney General,J.

misfeasance, wrongs, negligenceThe responsibleState is not for the
notfor it doesservantsofficers,or omissions of orduty agentsof its

it em­whomagentorto of the officerguarantee any person fidelitythe
2 Cl.State, State, of11;2 v. Ct.Henke v. Ct. of Cl. Roodploys. R,

State,thetoR. 22. The of does notresponudeat applydoctrine superior
officers, em­andagentsand for torts of itsthe State is not liable the

Chi­394;2 Bankployees. R.,Buszkiewicz Ct. of Cl. Statev. State of
State, R.,Admr. v. 1 Ct. Cl. 158.cago, of

claimant, ClaratheThe in thatdeclaration this case discloses
7,JuneSchroeder, oninjureda little of fourteen wasgirl yearsabout

a littleand1914, in Park while sheby falling over a wire Lincolngate
ofpondthe duckof were nearcompanion age strollingabout the same

andthe between the wrista of two bonesShe suffered fracturepark.
armcause herarm probablyelbow of her left and while the willinjury

as sheweakened, grewto become in thatthe attendance statedphysician
would,older the arm as ever.strongbecome as

1903,In 4 the Courtcreating3 of Act ofparagraph of section the
it the of ClaimsClaims, provides matters,of other that Courtamong

hear of whatsoevershall and “All claimsunadjusteddetermine other
ornature character the Illinois.”State ofagainst

Counsel for claimant the case at bar comes withincontends that
this classification.

R.,In .Cl.State,the case of v. 1 Ct. ofthe State Bank Chicagoof
164, onlyor withpage the Court held follows: “Public State officersas

notpowerscertain and statute doenjoined uponduties them theby
rulecome within thisApplyingthe -respondeat superior.doctrine of
withthe South officersPark merelyCommissioners being appointive
Theystatutory government.certain of theare mere subdivisionspowers

functions;are notmere assistants of itsto the State in the exercise
assistingcreated at their andpurpose aidingown but for the ofinstance

the thefunctionspowers in on the ofsovereign carryingof the State
actstortiousgovernment ornegligenceand are not for thethey liable



de­been judicallv“It hasof its Courtservants.” Further the said:
inare not liableCommissionersthat the Parkcided Board of South

theclaimed thatcan now bethen,their itcorporate capacity. Plow,
?”State of Park Commissionersis liable the of Southfor acts the Board

This in the case of Busckewiczcase was with the Courtapproval bycited
State, uniformlyv. has beensupra, and the doctrine announcedtherein

followed this Court.by
thereason ofbyin awardThe claimant that case was anseeking
in-as in caseBoard,of and thisalleged the Parknegligence Lincoln

3 Act ofsection of thesisted that the claim within that ofpartcame
hear1903 which of the said Court torecites that “it shall be the duty

** * whatsoeverand determine all other claims ofunadjusted
nature or character the State.”against

State, onv. supra,in its in case of HenkeopinionThe Court the
13, to no forum or tribunal1877 there washeld as follows: “Priorpage

of Illinois.the Statein State wherein claims could be filed againstthis
Claims, com­1877,the of first the Commission of to becreatingActBy

ofCourt and two Circuitposed Judge Supreme Judgesof one of the
State, hearit be the of the Commission ‘todutythe was declared to

the ofpersons againstand determine all claims of all Stateunadjusted
Illinois/ of under this Act nothe CommissionDuring the existence
claim for the State.personal injuries againstseems to have been filed

Act,1889In the theLegislature chang­revised Commission of Claims
constituted,theing manner in which commission andthe should be

spefic-iallysetting jurisdiction.forth its The referred to in sec­clause
tion three by claimant to 'all other firstunadjusted appearedas claims’
in this Act. year force,The same this Act went into the commission
early passed involved,upon questionthe the thenhere and opinion

Court,rendered anhas been closelyestablished followed thisprinciple, by
ever since in' adjudicationthe of heldsimilar cases. It was then
(Schmidt State,v. 1 R. 76-79)Ct. of Cl. that law this!creatingthe

State,commission does not liabilityto a new againstundertake create the
providesbut a method whichby may be heardagainstclaims the State

before this 80,commission/ And again on 'It is our understand­page
* * *ing that this commission no an inhas to make awardpower

any case equitableunless the facts ashow or claim thelegal against
State/

In so thedoing commission seemed to follow the of theopinion
Massachusetts Co.,Court year,filed the same in Murdock Grate v. Com­

wealth, 854,mon­ 24 N. E. where in uponthe Court a similarpassing
statute in that State succinctly says: Act we discussing'The are dis­
closes no intention to create the a un­against State new and heretofore

liabilities,recognized class of judicialanonlybut intention to provide a
”tribunal recognizedwhere well existing adjudicated/liabilities becan

The law is so well issettled that not responsiblethe State for the
misfeasance, wrongs, officers,negligence or of of itsdutyomissions
agents or servants (which includes the Commissioners of the Lincoln

Board),Park in the creating liabilityabsence of enactmentstatutory
precludesthat it recovery.a It is judgmenttherefore the of the Court

thisthat claim denied.be
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CorporationaCompany,A. T. Willett

v.

State of Illinois.

Opinion 11,December 1916.filed

Welsh, Complainant.Arthur J. forJ.
General,P. for State.Lucey, AttorneyJ.

claim for hire claimant tobyThis is horse and furnishedhauling
Battery B, Artillery Chicago, Illinois, May 21,Field Battalion of from
1910, 30,to May 1912.

dollars,The bill was for seventeen hundred nineoriginal ($1,709)
which was ten aupon paid leavinghundred ($1,210)twelve dollars,

balance ninety-ninedue of ($499)four hundred dollars.
case,There is no the facts in this nor is therfcquestion concerning

butany question that claimant’s account is correct and that he should
be However,remunerated. this is an claim withinunliquidated coming

withinjthe Statute of claim twoLimitations said to be filedrequiring
years- true,from the time it fur-accrued. This there isbeing nothing
ther to do than to the claim no todeny powerbecause this court has
make an award in such cases.

This has been the uniform the court for andholding manyof years
is anythe law so well settled that it will be to citeunnecessary authorities.

It is the of the Court that the demurrer bejudgment sustained.
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Doing SupplyLechleiter,Katharine S. Business as The Builders
Company

v.

ofState Illinois.

Opinion 11,December 1916.filed

F. for Claimant.Gallagher,Michael
General,P. J. for State.Lucey, Attorney

The claimant in this case had been her inconducting business
Illinois, under name of Company,”the the “BuildersChicago, Supply

and her business under the above on No-desiring incorporated name,
1913,10,vember sent her check for fifty-five dollars to the($55)
State,of withSecretary instructions to forward to her necessarythe

incorporation papers. She was informed the ofby Secretary State that
the name available,“Builders was notSupply Company” but that she
might select other name.some She was also advised that fifty-fivethe
($55) dollars was to her credit.placed

Claimant not to use otherdesiring name ivrote theany Secretaryto
of State him thisinforming to effect and himrequested to return the

dollars,said fifty-five which($55) she had advanced. She was after-
ward informed that this amount notcould be returned as the same had

paidbeen to Statethe Treasurer. This claim is filed to recover the
fifty-five ($55) paid Secretarydollars to the of State.

When claimant forwarded the inmoney question Secretaryto the
of State with corporateinstructions for certain papers wasshe informed

himby that the same not issued,could lie and under the circumstances
it tooccurs us that she is entitled to a refund of the money advanced
by her.

This differscase from inthose cases which a haslicense been
butgranted, ivhere the parties afterward refuse to or-complete the

ganization. In this case the State did not comply with her andrequest
there is no good reason Sithe ate should retain thewhy money advanced
by claimant.

opinionWe are of the that claimant is entitled to relief in this
case, and we therefore award her ofthe sum fifty-five ($55) dollars.
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B.William Moak

v.
State of Illinois.

Opinion 11,December 1916.filed

William Moak,B. Claimant.for
P. J. General,Lucey, for State.Attorney

Bice, al.,on ninety-Claimant in this case behalf of Irvin A. et paid
opento the of State secure a license toSecretaryfive dollars to($95)

I).of Company,to the S. Wilson &lsubscriptionof stockcapitalbooks
capitalwith of thousandcorporation fifty ($50,000)a a stockproposed

dollars.
was not toparties proceedAfter the license issued the decided

for a refundcorporation,with claimant made a demandfurther the and
him,the, byof license fee advanced which was refused.

in a of amountThis claim is this refund thebrought secureCourt.to
of the fee so advanced.license

differsthat this caseimpressionClaimant seems to be under the
for acorporation moneyfrom cases in the itself advancesthose which

of Thecorporation.thelicense fee but fails to with the businessproceed
so far as theanyat to is differenceCourt is1 a loss see where there

of the State is concerned.liability
that shouldat some lomrth an awardCounsel for claimant argues

withpracticethebe in this case and citiesequitable groundsmade on
counties.in their respectivereference to sheriffs other fee officersand

is gov-Court ClaimsHe is to that the of the ofinclined believe purpose
its soleand thatby making,erned set rules of ownexcept those its

adjusttopurpose is claims the State.against
State, R., has cited255,In v. I which' beenO’Donnell Ct. of Cl.

claimsallowwith in Court said: “We canapproval different cases the
provisions theexpressagainst statutorythe State in cases whereonly by

offor the actsthe Statelegislature parthas a on the ofliabilitycreated
suchthe fromexemptionits or of Stateagents; rather waives the

liability.”
“TheState, the said:R., 76-79,In 1 CourtSchmidt v. Ct. of Cl.

lia-,to a newlaw createcreating this commission not undertakedoes
againstwhich claimsbybut methodbility State,the aagainst provides

rejectedclaimthe and thethismay commission,State be heard before
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an thiscreatingor award in favor of the claimant. The statutemade
of which thecommission, after the various classes of claimsreciting

bewhich be said tomight jurisdiction, among maycommission have
included claim of this ‘And such commission shallpetitioner, provides:
hear de-practicesuch claims to its rules established andaccording and

of ex-principles justice,termine the same to the andaccording equity
”otherwise,cept as provided in the laws of this State/

in the same on it discusses theContinuing page 80, pointscase
hasin “Theby pointraised claimant his in the case at bar:argument

been inpressed counsel for claimant that theargument by legislature
would have the in to allowdiscretion,a case of this in-itsright kind,
a reasonable sum for itspersonsto aninjured, making appropriation

orpayment, claim astrietty legalthe was neitheralthough speaking,
equitable claim, and that the intent of Act this commissioncreatingthe
was to transfer to same thatpowerthe commission the discretionary
the have; words,inlegislature would or other that the commission would
be justified, claim was neither analthough believing equitablethe or

claimlegal State,the. in its to anagainst againstdiscretion make award
the State and in favor of cannotthe claimant. To this weproposition
assent. It is our that in the use of the ‘to de-understanding language
termine the same the of isaccording justice’to andprinciples equity
meant and aused with and that this commission haslegal signification

powerno to make an in unless the facts a orany legalaward case show
equitable claim the We it wasagainst State. do not believe the inten-
tion of the legislature to leave it with todiscretionary the commission
make an inaward favor of the claimant of the asregardless toquestion
whether or not he had a claimlegal State.”against the

It is required the that toby “preliminarystatute the offiling any
papers in the office Secretaryof the of in order incorporateState to
under State,the laws of this proposed incorporatorsthe must topay

State,the ofSecretary the prescribedfee statute.”by'the
case,In al.,the of Slate,Thomas A. et v. whichMurphy opinion

term, al, State,was filed at this the Court cited v.approval McKinley et
135, Co.,2 Ct. Cl R.of and v. 2 Ct. Cl R.page Wells-Liddell Slate of

381,page wherein we held as follows: a topaid“Where fee has been
the of inSecretary State order to obtain a license to suchincorporate,
fee not bemay recovered back even nothough subscription capitalto the
stock is byreceived the commissioners’ or no further action is taken
to complete, incorporation.”the

As this claim is governed by principlesthe set forth in the cases
to,herein above referred we are thatsatisfied the facts set forth in the

record before us notdocs entitle claimant to an award.
It is therefore the judgment of this Court that the demurrer be

sustained.
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GogolinskiFelixSmith andMurphy,Thomas A. R. G.

v.
of Illinois.State

Opinion 11,December 1916.filed

Somers, Claimants.F. forWalter
General, State.Attorney forP. Lucey,J.

Statethe ofSecretarytoapplieda where claimantsThis is case
thestock ofto thesubscription capitalofopento booksa licensefor

toapplicationTheirCompany.Supplyand HeatPlumbingCentral
seventy ($70)a check foraccompanied byof State wasSecretarythe

him, 19, 1914.byacknowledged Februarywasreceipt of whichdollars,
thetheir but laterapplication,in accordance withissuedLicense was

the Secre-complete organization, requestedto theirnotparties desiring
of check which theiraccompaniedthe amount theState to refundtary of

unableinformed them he would beof StateSecretaryTheapplication.
topaidin had- beenas the money questionwith theircomply requestto

State Treasurer.the
Treasurer for a refundto the Stateapplicationclaimants’Upon

bothat same could notthey were informedamount in question,theof
before this Court.secure redressthey mighthim but thatpaid by

thisspecial demurrer to claim.has filed a andgeneralThe State
set the fact thatspecial updemurrerassigned by theThe causes

Treas-the of State into the Stateby Secretarypaidlicense fee wasthe
its has'bythereof the State of Illinois officersthat reasonbyandury,

law,byof it that it is entitledservices andrequiredall theperformed
which claim isuponand this based. Prelim-fee so paidthe licenseto

in ofthe office of the Stateany papers Secretarythe offilingtoinary
laws this the in-State, proposedunder the ofincorporatetoin order

prescribed byto of State the feeSecretarymust thepaycorporators
53,1254. 10.1913, p. chap. par.Stats.Hurd’sstatute.

to the of in toSecretarya fee has béen State orderpaidWhere
back,bemaysuch fee not recovered evenincorporate,a license toobtain

capital areto stock received com-bythe thesubscriptionsnothough
is taken compleatno further action to the incorporation.ormissioners
State, 125;2 Ct. Cl. R.al v. ofMcKinley et Wells-Lid-

State,Co., 2 R. 381.dell v. Ct. of Cl.
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ofThe facts in similar those in casethis case are to the Wells-Lid-­
Co., v. Court in that case held as follows:State tireSupra;dell
“The Statute in the case bar in­provision of the reference to at

the in the case R. W.principles McKinley,volves same as of Wm. Hood
Ebersol, State, Court,R. Term ofand decided at the October thisJ. v.

1910, law, 53,wherein thethis Court the ofprovision chapterdecided
¡Revised 1909, is that of theclear,Hurd’s Statutes sum ofpayment

($30) dollars, was which must he withthirty requirement complieda
the Secretar)-before of State could issue whatever thatany andpapers

State,retention of the nofee the of is in madeby Secretary way condi­
upontional the or individual further Thecorporation taking steps.

law does not make divisiblethis fee and this Court has no authority to
decide this case thecontrary plain provisionsto of the law.”

As this case withincomes the law as in theclearly decided case
Co., State,of inWells-Liddell v. and as thatthe decision case has been

in with ofaccordance the thisholding Court, opinionwe are of the that
the demurrer should be Demurrersustained. sustained.
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Buckley v.S.Charles

State of Illinois.

Opinion 11,December 1916.filed

Claimant.Zipf,F. forOscar
General, State.forAttorneyP. Lucey,J.

deceased,Sabin who died onBuckley,is a of LileClaimant son
28, Cloud, Kansas, a willlast and tes-1912, leavingin St.November

estate,theleft the bulk ofwill, bequest,after a minorSaidtament.
Amreican Woman’s$22,545.29, Suffrageto the Nationaltoamounting

Association.
in the Probate Court of St.probatewas to CloudTiie will admitted

the District Court St.by claimant in of CloudIt was contestedCounty.
that Court of theby agreementa was indecree enteredCounty, and

the “is her last will andfinds that will testa-which decreeparties,
made, subjectas to theshould stand condi-ment, that the sameand

forth.” The Court also found that “bvsetfindingand hereinaftertions
hereto the real estateparties appearing,the belong-betweenagreement

of should be and thedeath,at the time her become prop-to deceaseding
was further that titleAnd it found the theplaintiff.”of toerty the

quietedshould be in the saidin the decree Buckley,real estate described
paywith will annexed should one-half of thethethe administratorthat

Association,American Woman’sNational Suffragein to theestate cash
$10,500.00,at and one-half toremainingthethe real estatefiguring

Buckley.
26, Stephenson County,the of Illi-1913, County JudgeOn April

tax who found anappraiser,an inheritance estate withnois, appointed
L.$2,000.00, ICamrar,as the of J. apropertyof lega-cash valuetaxable
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estateof the$60.00, the balanceandtee, tax which at wasthe on 3%
theofbe the propertyto$22,549.29, was determinedwas at andvalued

atthe tax fixedAssociation, andSuffrageNational American Woman’s
$1,187.26. This find-wasrecommended5%, $1,127.26. The total taxor

7,JulyOnCounty Judge.thewas approved byof theing appraiser
from Novemberinteresttax with1913, the the saidpaidadministrator

1912, $1,230.50.a28, total of
the tax as appliedso much ofto recover backClaimant now seeks

thewiththein settlementacquiredwhich heto that of the estatepart
amount, whichAssociation. ThisSuffrageAmerican Woman’sNational

theHe thatcontendsrecover, $584.34.he to isclaims he is entitled
thansettlement,his lessbeinginestate he obtainedamount of the which
thatalso claimshave been levied. He$20,000.00, no tax shouldthat

in mother’shisa interestthe him was beneficialbyamount received
in-directlywhether orit,how he gotand that it is immaterialestate,

settlement,amicable, made'‘it andirectly, equitablethat wasand asserts
the taxbe observed thatof It willthe decree of a Court Record.”by

Court of St. Cloud7,on order of the Probatewas 1913. Thepaid July
the12, 1915, afterJuly yearson over twoKansas, was enteredCounty,

a surveyhe ‘Tookbeen Claimant states that afterwardstax had paid.
tax,anyfromalthough exempt payingof and thatthe situation found

contendsin mentioned.” Claimanthe fact the sum hereinpaidhad
Act,of Court of Claimsby virtue thealso that he is entitled to recover

claimsunadjustedfor and ofthe determinationprovides hearingwhich
ser-of eitherrecover virtueCourt; bythat he does not seek toby this

not to re-law;tax that he does seek10 or 25 inheritancetions of the
but hisAct, basesthe Revenueprovisioncover under ofany express

moneytoon thesolely legal equitable rightclaim to his andrecover
the now holds his use.which State for

the order of theState, hand, Countyother contends thatThe on the
a and nofinal; judgment,that it isStephensonof isCountyJudge

a finaltaken, judg-it must be asappeal recognizedbeen thathaving
; ofcollateral, and that judgmentthat here is theproceedingment the

thisincannot be set asideStephenson Countythe County Judge of
thedate oftax is fixed as of theand that the inheritanceproceeding;

of person.death the
is nothand, this proceedingon the other contends thatClaimant,

ofCounty Stephen-the of the Courtone to or attack judgmentvacate
Court has juris-is of which thisCounty, originalson but an proceeding

diction, of Court.the thisjurisdictionand toappeals equitable
in cases that wemanyWe have heretofore held will not thedisturb

hasappealof the where no been taken tofindings County Judge the
Court, and an order therein orCouunty modifyingentered asidesetting

But,Countythe of claimantJudge.the contends that thejudgment
a whereincase before us is one of different nature this rule is not ap-

true,If it that this is we must thegrantedbe consider cir-plicable.
the District Court ofcumstances under which the order of St. Cloud

Kansas, and of theCounty, entered,was the nature order. This was
appearsan asby parties, uponorder entered of itsagreement the face.

partiesfinds theIt not aside the will of decedent. It thatdid set had
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wherebyan a settlement hereagreemententered into or claimant ac­
title to of will.quired part the estate devised under the Had the case

been tried in theactually Court,District and had will been setthe
aside, we would have an different us. Itentirely question confronting
is immaterial claimant acquiredhow the title to the he hadproperty

so as it is theacquired long apparent that will of the decedent was found
be her Theto will. case have been settled the amight of deedby giving

or the over of and of a inturning money release,the as well astaking
the itway that was settled. What of the beenpurpose parties may have

knoAv,in effect the Ave not material.settlement, do nor is it The fact
thatremains claimant’s that the to alltestimony prop­shows title the

decedent,oferty exceptthe minor vested in deviseelegacies, the under
the will. He after Avar the property byds received some of agreement

the IfAA'ith deA’isee. claimant here to a then it ap­is entitled refund,
pears us that an thestrangerto utter to who eventu­proceedings may

ofacquired Avould,have someally propertythis from the devisee Avith
reason, refund,like shoAVof be to a if the rate Avereentitled of taxation

smaller, if personor such were entitled exemptions. Supremeto The
Graves, Deceased,ofCourt this State in In Re Estate 242 Ill.Henryof

216, decedent,at has said: “The tax ispage uponnot the estate of the
upon succession,but the of it at same time theright and accrues the

vests, Questionsis,estate the death ofupon the decedent. may—that
as the vests,arise to in thepersons whom title suchand questions may

affect amount of the tax personsthe and the whose beestate shall
charged it;Avith but finally determined,Avhenthose are theirquestions
determination relates the timeto of the decedent’s death. changesHo

title,in estate,transfers or of those A\7hoagreements, succeed to the
orthemselves, Avith canamong strangers, affect the tax.” In that case

Supremethe Court out that thepointed contestant did not receive her
interest in anthe estate as heir. “Ho beneficial herinterest topassed
under statute. The Avas herany money paid to of aby Adrtue contract

heirs.with the Henry Graves died testate. His will of alldisposed
residuaryhis estate. The whole of the estate vested at the instant of

his death in the Theresiduary inheritance taxlegatee. was then due
and The beneficialpayable. interest in the then to theproperty passed

andlegatees their succession to the tax.gave rise Subsequent events
not affectdid it.” thelanguage SupremeThe of inCourt that case

fits theaptly heirs,cast at bar. If claimant took as he Avasentitled to
all of the estate. The District Court found that he took what he did
merely agreement with devisee.by Clearly,the uponhe has no claim
the of refund,State Illinois a thefor estate upon which the tax was
paid having been andlegally anyso far asproperly, eAÚdencein this

shoAvs,the ofcase theproperty National American Woman’s Suffrage
Association. In the case of People v. Union Trust Ill.255Company,
182, Supremethe “If,Court insaid: order to avoid the le­litigation,
gatees, contestants in interest underand others tire will compromised

claims, made,their bindingthe concessions parties,Avhile takeupon the
effect under the andagreement, are not a modification of the will or
rights under it or under the ofinheritance laws the State.”

It is the of this Court that claim bejudgment the denied.
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The the LastLoan and Executors ofCompany,Merchants Trust
Masters,Will and Testament of Arthur W. Deceased

v.

of Illinois.State

Opinion 11,December 1916.filed

for Claimant.McCullough,&McCullough
General,P. for State.Lucey, AttorneyJ.

as executor of the last will andClaimant its petitionfiled here
Masters, whoCounty,Arthur AAr. late a resident of Cooktestament of

3, 1909.died on August
County,of in the Court of Cookdecedent, probatedThe will Probate

until a become twenty-onecreated a trust continue son shouldestate to
furtheryears pro-of a of and itage, eighteen years age,and daughter

their respective agesif of should attainvided, that, each said children
that in shares between said children anddivision should made equalbe

It further for distribution of the es-provisionthe widow. contained
tate, in or of children should die beforethe event that either both the

inat the as set forth the will.arriving ages
the net taxable value of theappraiser appraisedThe inheritance tax

$59,370.31. $724.45,estate at The inheritance tax was assessed at and
22,1910, tax, $688.23,five orperthe amount of said lessJanuary cent,on

paid County.was to the Treasurer of CookCounty
which terminate trust haveas the theInasmuch, contingencies

occurred, andageschildren reached the ofhaving twenty-onethe said
became theestate of said decedenteighteen respectively, propertythe

however,thirds,Before intoof the said widow and children. division
receive,children should out-is in the will that each of theprovidedit

$59,370.31 be into$5,000.00. If estate valued at dividedtheright,
$15,330.92,willthirds, each of the widow receive andthe children and

$5,000.00,be added makingthe share of each the children shouldto of
$21,330.92. The taken thebyeach child estatethe inheritance of

$20,000.00 insubject tax, less than value. The de-beingwidow is not to
makefor the children would the estateeach ofexemptionsduction of

$1,330.92.each to tax worthof child subject
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law,Under section 25 of the inheritance tax claimants are entitled
ato refund with interest at the rate of three cent fromper the date

of inpayment, case,and this claimants are to theentitled difference be-
tween $688.23,the amount and the tax thatpaid should have been paid,
$26.60, cent, $25.27,less orperfive same the of the taxbeing aggregate
that should been paid children,have theby less on the thattheory5%
same would been paidhave within six months as the tax wasoriginal

Thispaid. $662.96.amount is
It is .theaccordingly of thejudgment Court that claimant be

the $662.96,awarded sum of together with interest fromatthereon 3%
22,January 1910.
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A. SmithB.
v.

State Illinois.of

Opinion 22,December 1916.filed

Hamill,B.Fred for Claimant.
P. J. General, for State.Lucey, Attorney

ofIllinoisClaimant in this case was a member of the State Board
1913,Examiners, 32,Dental onhaving Board from Augustserved said

9, of $10.00until 1915. He as the sumAugust compensationreceived
for each in of for allday actually legitimatethe duties the officeengaged
and in of theexpenses incurred the saidnecessary attending meeting

The salary expensesboard. and of the members of the boarddifferent
bypaid fees, fines, penaltieswere from the and andreceived recovered

the inboard connection tvith their work.
It was provided Statute the Board of Dental Ex-by creatingthe

aminers that part expenseno of the bebyincurred said board should
paid later,out of the State butTreasury, the advice of W. IT.upon
Stead, former of it allAttorney State,General the was decided that

bycollected themoneys Treasuryboard should be into thepaid State
thatand warrants the salaries and ofcovering expenses the different

State,"members beshould warrants thepaid by bydrawn Auditor of
directed to Statethe Treasurer.

planThis was from time on alladopted, moneysand that received
by the haveboard been turned into Treasury.the State

8, 1915,On July the of Public Accounts aAuditor issued warrant
directed to the State to claimant for ofpayable the sumTreasurer,
$178.51, Treasurer,which warrant was theduly countersigned Stateby
and delivered to claimant the inby paymentAuditor of claimant’s sal-

andary expenses. The warrant in was issued on account aquestion of
deficiency and apayment bywas refused reason of certain injunction
proceedings in Sangamoninstituted the Circuit Court of Illi-County,

Later,nois. September 27,on 1915, claimant received from Aud-the
itor a second warrant $340.00, was signed byfor which the Stateduly
Treasurer.

The latter regularwarrant was drawn aagainst appropriation
29,which 1915,was in inincluded the Omnibus Bill Juneapproved
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force, 1, 1915. This bill so far as it to-July attempted appropriate
for payment of officers the State Governmentmoneys the salaries of of

thiswas afterward unconstitutional the Court ofby Supremedeclared
al, 370 Ill.in the case of B. v. etState J. et al Andrew RussellFergus

en­304, and the final in case Treasurer wasby decree that the State
joined from warrants that declared to unconstitu­paying any were be
tional and void.

in ac-Ho claim is made that claimant failed to his dutiesperform
cordance with the is anystatute his nor thereauthorizing appointment

the claim.question regarding justicecorrectness and of his
his that he be com-Having performed duties we believe should

pensated, and we in the claimantmake an award favor ofaccordingly
$518.51.for
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A. BroadbentT.
v.

of Illinois.State

Opinion 22, 1916.Decemberfiled

Brown, Hay & for Claimant.Creighton,
P. J. General, for State.Lucey, Attorney

Claimant is an for in connectionseeking performedaward services
with the Illinois of Examiners. The facts are prac-State Board Dental

Illinois,tically the same A. v.as those in the case of B. Smith State of
in which an was filed at this term.opinioncase

Our anconclusions are the same and make award inwe therefore
favor of claimant $124.10.for
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PruynC. P.

v.
State of Illinois.

Opinion 22,December 1916.filed

Claimant.Brown, & forHay Creighton,
General, forP. J. State.Lucey, Attorney

for performedin is an award servicesseekingClaimant this case
Theof Dental Examiners.in with the Illinois State Boardconnection

case B. v.in the of A. Smithare the same asfacts thosepractically
Illinois, at thisfiled term.opinionin case an wasState whichof

inmake an awardare the same we thereforeandOur conclusions
$170.40.the claimant forfavor of
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W. F. Whalen

v.

State of Illinois.

Opinion 22,December 1916.filed

Brown, & for Claimant.Hay Creighton,
P. General,J. Lucey, Attorney for State.

inClaimant this case is an award forseeking services performed
in connection with the Illinois State ofBoard Dental Examiners. The
facts are thepractically same as those in the case of A. Smith v.B.

Illinois,State in which case an opinion was atfiled this term.of
Our conclusions are the same and we therefore make ah inaward

favor the $279.35.of claimant for
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E. F. Hazell

v.
State of Illinois.

Opinion 22,December 1916.filed

Brown, &Hay for Claimant.Creighton,
General,P. J. Lucey, Attorney for State.

Claimant in this case is anseeking award for services inperformed
connection with the Illinois State Board of Dental Examiners. The
facts are practically the same as those in the case of B. A. Smith v.

Illinois,State in which an opinioncase atwas filed this term.of
Our conclusions are the same and we therefore make an award'in

favor of claimant $304.70.the for
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Henry WhippleL.
v.

State of Illinois.

Opinion 22,December 1916.filed

Brown, & for Claimant.Hay Creighton,
General,P. J. for State.Lucey, Attorney

Claimant is an award services in connectionseeking performedfor
with the ofIllinois State Board Dental Examiners. The facts are prac-

Illinois,tically the insame as those the case of B. A. Smith v. State of
in which opinioncase an was filed at this term.

Our conclusions are the same we therefore inand make an award
favor of claimant for $313.73.



5(i

Dr. N. CoxW.
v.

State of Illinois.

Opinion 22,December 1916.filed

Wilson,Alexander for Claimant.
General,P. J. for State.Lucey, Attorney

Claimant is an award for services inseeking performed connection
Illinois of Dental Examiners. The arewith the State Board facts

those in the case B.the same as of A. Smith v. Statepractically of
Illinois, opinionin case an filed at this term.which was

are the thereforeOur conclusions same and we make an award in
of claimant $552.73.favor the for
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H. SeifertO.

v.

of Illinois.State

Opinion 22,December 1916.filed

Frankhauser,E. I. for Claimant.
forGeneral,P. Lucey, AttorneyJ. State.

inClaimant is an for connectionaward servicesseeking performed
The are prac-the Illinois of Dental Examiners. factswith State Board

Illinois,of v.the same as in the ease Smith Statetically those B. A. of
in case an at this term.opinionwhich was filed

therefore make an awardOur are same weconclusions the and
in favor $119.20.of the claimant for
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DempseyM.Gideon

v.
State of Illinois.

Opinion 22,December 1916.filed

E. I. Frankhauser, for Claimant.
P. J. General, forLucey, Attorney State.

Claimant is an forseeking award services inperformed connection
with the ofIllinois 'State Board Dental Examiners. The facts are
practically the same those inas the case of B. A. Smith v. State of
Illinois, in an opinionwhich case was atfiled this term.

Our conclusions are the same and we therefore an inmake award
favor of claimant for $187.77.
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Marie D. Gaines

v.

Illinois.State of

Opinion 22,December 1916.filed

Frankhauser,E. I. for Claimant.
General,P. for State.AttorneyJ. Lucey,

in connectionperformedClaimant is an award for servicesseeking
Examiners. The facts are prac­with the Illinois State Board of Dental

Illinois,in the B. A v. Statetically the same as those case of Smith of
in term.which case an was filed at thisopinion

inmake an awardOur conclusions are the same and we therefore
favor $51.35.of claimant for
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C. F. O’Connor

v.

State of Illinois.

Opinion 22,December 1916.filed

E. I. Frankhauser, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is anseeking award for connectionperformedservices in
with the Illinois State Board of Dental The are prac-Examiners. facts
tically the Illinois,same as those in the case of B. A. v.Smith State of
in which case an opinion was filed at this term.

Our conclusions are the insame and we therefore make an award
favor of the claimant for $Ill.95.
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Mary CummingsA.
v.

State of Illinois.

Opinion 22, 1916.Decemberfiled

Palissard Complainant.& forBenjamin,
General,P. J. for State.Lucey, Attorney

will Bobert P.of the ofis the widow of and executrixClaimant
31,onIllinois, who died DecemberCounty,ofCummings, Iroquoislate

appointed.1915, appraiseran tax was1914, April 12,and on inheritance
IroquoisCourt of30, 1915, report Countyto theOn June he inade his

$341,084.48, fromtaxCounty, the of the estate to atsubjectvaluefixing
$20,000.00 wereamount the toexemptions amountingwhich of widow

deducted, of the$6, appraiserthe 421.69. The reportand tax fixed at
$6,100.61,Countytheapproved, Treasuryivas and claimant intopaid

tothe amount tax in turnbeing 5%, paidof the tax less and this was
the State Treasurer.

There had been the of Damson Brothers and Com-claimpending
the and deduction$167,280.61,in amount of nopany against estate the

4, 1916, claimwas made on account claim. said wasJanuaryof said On
in $73,475.79.allowed the of his theappraisalamount In making

appraiser $10,250.00inheritance tax ofallowed as costs administration.
wasThis these two itemssubsequently $16,587.60. Byascertained to be

the ofshare the as was in the amountwidow and devisee lessenedlegatee
$79,813.39.of $4,654.98hand,On the other in the amount ofcredits

had not been taken tax hadinto consideration the and noby appraiser,
been levied Athereon. thatrecapitulation figuresof demonstratedthese
tax has been paid $75,158.41,on amount the andlegateewhich widow as

herein,devisee who is onand also claimant The taxhas not received.
this months,amount, less the within sixfor paymentallowed5%

$1,428.02,amounts to which the this claim.is amount of
Chapter 120 section 373 states as follows:"of the Bevised Statutes

“Whenever debts shall be the decedent afterproved the estate ofagainst
distribution of tax has been de-legacies from which the inheritance

inducted compliance with is to re-Act, legatee requiredthis and the
portionfund any of re-a said tax shall belegacy, proportionthe of the

paid to him ifby the or said tax hasexecutor administrator the not
been paid byinto the or Treasurercounty treasury, CountyState or the
if it has been so paid.” provides:Section 375 of the same chapter
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‘‘When any amount of taxsaid shall paid erroneouslyhave been to the
State Treasurer, it shall be himlawful for ren-satisfactory proofon

to himdered by said toCounty Treasurer of said erroneous payment
refund any to thepay or orexecutor, trustee,administrator person
persons who have paid any such tax in error the of tax soamount such
paid, provided that all applications for the repayment of said tax shall
be made within two years from ofdate said payment.”the

It thatapparentis claimant is entitled to a it is ac-refund, and
thecordingly judgment of this that claimantCourt be awarded the

$1,428.02.sum of
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Earl G. Howarth

v.

State of Illinois.

Opinion 22,December 1916.filed

Cecil for Claimant.Page,
General,P. J. forLucey, Attorney State.

The claimant in this man atcase ivas a the time of the ac-young
cident and was regularly enlisted as a seaman in the Third Division
of the Illinois Naval Reserve, parta of the organized military force of

State,the and was under the rules and regulations covering military
bodies. He was required to render obedience to all orders of his su-
perior aofficers, partand of the duties of the Naval Reserve consisted
in cruises on Laketaking the otherMichigan and Great Lakes.

1,On 1914,or about August washe ordered Edwardby Captain
A. Evers, Reserve,OfficerCommanding of the Naval which he en­was
listed with the seaman,Third as a to on ago cruise on theDivision
United States Steamship claimant“Dubuque/5 and was ordered to and

date;did aserve as seaman on board said from thatship until on oil
about September 7, 1914. His particular onduty board the ship during
the cruise was stow-hole,that of captain of the to stow below deck
various equipment, and forthbring same when needed. The store­
room or belowstow-hole deck was byraised means of an opening through
the deck called a hatehhole, which was bordered with a ledge extending
upwards from the deck one-lialf inch.approximately Over the hatch
hole was anconstructed iron cover onoperating hinges, with a onledge
the underside extending downward one-halfapproximately inch fit­and
ting over the onledge the deck so as to prevent water from entering
the stow-hole. The cover weighing oneapproximately pounds.hundred
On or about August 18, 1914, at the hour of 4 A. M., while the sea was
somewhat rough thecausing ship rock, claimant,to after having stowed

aaway quantity of equipment, and dueusing care for his own safety,
sought to close the cover over the when lostledge it,he control of the
cover falling on the index offinger his hand andright practically severed
it; thealthough wasfinger amputated,not it is now stiff and he has no
use of same.

At the time of his injury he was earning per week;$14.00 he was
prevented from his business forfollowing four weeks and thereafter
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earned $30.00 per month for two inyears service of the NavalIllinois
Eeserve.

admits allThe State the facts declaration,inalleged claimant’s
and admits that claimant under the law of the State of Illinois as cited

brief,in the is entitled to a recovery, but contends that claimant should
not be aawarded amountlarge claims,or the amount he to-wit:
$3,000.00.

the that itConsidering the indexinjury, was of hisfinger right
hand, and the manner in which sustained,same was that he received
about half pay years,for two we are of the opinion that claimant is en-
titled to an award. s

An award is therefore to claimant inmade the sum of $800.00.
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C.Hal Smith

v.

of Illinois.State

Opinion 22,December 1916.filed

Cecil forPage, Claimant.
General, Claimant.P. J. forAttorneyLucey,

the ac-The claimant in a man at the time ofyoungthis case was
inand a seaman the Divisioncident, was enlisted as Thirdregularly

of force ofReserve,the Illinois Naval thepart organized militarya of
State, militarythe was the rules regulations coveringand under and

bodies. He was to all his su-to render obedience orders ofrequired
officers,perior a of Navalpartand of the duties the Reserve consisted

in on thetaking cruises Lake and other Great Lakes.Michigan,
or 28,On A.1914,about June he was by Captainordered Edward

Evers, en-Reserve,Officer of the Naval which he wasCommanding
with,listed in aseaman,the Third Division as to on cruisegoa on

the United States and claimant was orderedSteamship “Dubuque,”
1914,to did 28,and serve as a said from Juneshipseaman on board

until on or 10, particularabout 1914. His on boardSeptember duty
cruise, hoist,said the on is anship during was what called ashworking

fire-room,a shaftbeing from the of the theextending throughfloor
deck the byof which theship, was hoisted ashes from fire room to the
deck of thes by rope operatedmeans of a over a Thehip, pulley. pulley
was located in the hoist about above the fire floortwenty-six feet room
and about six feet the the of inropeabove deck. On end the the fire
room was fastened a sack used as an ash carrier. The other end ivas

upwardextended inpassing over a hoist and then aboutpulley the
twenty feet drum,aft to a the drumlooped around and there held and
pulled aby seaman. The wasdrum operated by an electric motor which
revolved the duringdrum the the sack emptiedwhile washoisting, being
and while the ropesack and were returned to fire forbeing the room
the ofpurpose repeating operation. 1914,the On or about July 3,
claimant was stationed theon deck at the hoist for ofpurposethe re-

andceiving of thedisposing ashes when as thelifted aforesaid from
fire room to the deck and the sack thereturning ropeand to fire room
as aforesaid. When a deck,sack reached the the seaman theholding
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the ten-drum, releasearound the wouldrope,end of the after jiassing
without grip-to revolvesion continue toand the drumpermitthereby

ashesAfter theashes higher.the sack ofping rope raisingand the
on theclaimant, operationswere one of thesedisposed byof during

owncare hisdate, claimant due for3, 1914, usinglast named July
ofin actroom and was theemptythe sack to firedropped thesafety,

operation, whentherope purpose repeatingdown the for the ofpulling-
drum, jerkedandrevolvingthe became onsuddenly rope thetightened

the firstthe pulley, destroyingof claimant thefingers and-hand into
ofjoint fingerthe the secondfinger, breaking open jointof second in

hand, the the socket and otherwisejointthe left second out ofpulled
hand, jointsin the the the first twoinjured the loss of ofresulting use

of finger.the
$14.00At the to he wasof, just injury, earningtime or hisprior

3, 1914,He in the serviceper injuredweek. was on and continuedJuly
10,of Illinois Kaval until time about Septemberthe Reserve some

State,1914, from theduring all of which time ho about $56.00received
salaryas for to claimantin a loss the ofpayment cruising, resulting

$84.00.that time in theduring amount of
declaration,The State all facts inadmits the claimant'salleged

Illinois,and asadmits that claimant under the law of the State of cited
in brief, is a recovery,the entitled to but that claimant shouldcontends

claims,not a orlargebe awarded amount the amount he to-wit:
$2,000.00.

the that is the the leftfingerwas second ofConsidering injury,
thehand, sustained, opinionand manner in which it we are of thewas

that claimant is entitled an award. An made toto award is therefore
the inclaimant the sum of $400.00.
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W. O’NeillCharles

v.

State of Illinois.

Opinion 22,December 1916.filed

McRoberts, Zimmerman,& for Claimant.Morgan
AttorneyP. State.Lucey, General,J. for

of18,On Statethe Board of theJuly 1910, of Administration
Illinois, offorentered a contract D. the erectioninto with Earl Stout

Bartonville,a hospital at the Southbuilding Peoria State atHospital
Illinois. D.Claimant a Earl Stoutbecame subcontractor under the said
in installconnection with the erection and tobuildingof said agreed
the and forplumbing heat said building.

He did his a se-work in but was unable tomanner,satisfactory
cure the money due him his andgeneralfor work from the contractor
accordingly filed a claim offor the amount with the Boardhim,due
Administration. The of theyBoard Administration advised claimant
could not contractor,deal with him except the Earlthrough principal
D. Stout. contractor,Claimant then a fromsecured statement the said
Stout, andauthorizing the Boardrequesting payof Administration to
the $236.00sum of claimant,to beingthat the amount due the said
Stout from the said Board.

As the money to takeappropriated care of this contract was not
paid within time,a certain it was turned back to the TreasuryState
with other unexpended appropriations, and the Board of Administra-
tion was unable to pay claimant, nothwithstandin g they were requested
to bydo so the general contractor.

Under the circumstances it appears us thatto claimant entitledis
to receive from the State $236.00,the sum of iswhich being withheld
on the general contract and we therefore anmake award to claimant
for that amount.

Claimant is awarded $236.00, this to claimant thepayment relases
State of Illinois from all obligations to the general contractor, Earl
D. Stout, for and on account of the so tomoney paid claimant.
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W.Charles O’Neill

v.

Illinois.State of

Opinion 22, 1916.Decemberfiled

Zimmerman, for Claimant.McRoberts, &Morgan
General, State.P. forLucey, AttorneyJ.

ainto contractPeoria, Illinois, enteredClaimant, a ofcontractor
heIllinois, wherebyState ofof Administration of thewith the Board

with somein connectionworkto material and do certainprovidewas
Illi-Bartonville,SouthHospital,of the at the Peoria Statecottages

ofdo ato partHe I. Hartman a sub-contractornois. L.employed
Boardto thesatisfactorynotwork but the work of Hartman wasthe
after-accept it. ClaimantAdministration, they toof and declined

finish theCo.,Marble to&wards contracted with the Peoria Stone
MarbleHartman; the said Peoria Stone &work which he sublet tohad

ofthe Boardaccepted byit asCo., satisfactoryfinished same and was
Board ofHartman a claim with theThe said filedAdministration.

claim-$303.59, done underfor on account of the workAdministration
theycontract, amount insistingant’s withheld thatand the Board has

theirHartman had settlednot it until claimant andpaywould
differences.

in the CourtCountyHartman entered suit claimantLater, against
of Illinois, to be him on accountmoneyPeoria for dueCounty, alleged
of in with claimant’s contract withthe work done him connectionby

State. the Courtupon hearingthe Claimant notice of off and afiled set
aentered claimant in the sum ofjudgment $50.00.for

The Administration hadunder which the Board ofappropriation
power by Forty-was theto the contract with the claimant mademake

fromAssemblyGeneral at the biennial session heldeighth regular
January 8, 1913, 30, 1913, togetherto thisJune and appropriation,
with all other into the Stateunexpended lapsed Treas-appropriations

1915,dayás 30thury, provided September,the constitution on the ofby
thereand is no out of which the amount due claimantappropriation

on his contract can be Boardpaid by the of Administration.
satisfactoryClaimant in a manner to thehaving done the work

Hartman,of claimhaving adjustedBoard Administration and his with
sub-contractor,the in heCourts,the Civil we are of thatopinionthe

beshould reimbursed the State the due him.by moneyfor
We therefore make an to claimant in the sum of $303.59.award
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CorporationCompany,David Rutter and a

v.

State of Illinois.

Opinion 22,December 1916.filed

Nash,D. for Claimant.Thomas
General,Lucey,P. for State.AttorneyJ.

Adminis-the Board ofClaimant entered into a contract with State
tration for coal at BartonvilleHospitalto the Peoria Statesupplying

the year 1,for 1915.ending July
contract, aClaimant, previous had securedto the of themaking

copy thebidders,of the furnishedspecifications byfor as andprepared
Administration, thatBoard of and in these it was recitedspecifications

the &byPeoria State was the Peoria Pekin UnionHospital accessible
Bailway, and it in car loadprovidedwas that coal should be delivered
lots, f. b. hospital.o. on the at were notsiding specificationsthe The

toappliable alone the under the controlhospital, but to all institutions
of the Board itof Administration. Certain of the institutions appeared
from it atspecifications tracks, providedthe had no side and was that
such institutions delivery should be wagon.by

appears institution,It that there was a track to the Bartonville
track,but mentioned,this bywhile constructed the railroad company

was on another,the ofproperty and to this con-prior makingthe of
tract, the railroad had been the Circuit Court ofcompany enjoined by
Peoria from carsCounty exceptof coal over said trackstransporting
such cars as contained coal from mines of the thethe owners of land.
This fact was known by the of Administration,Board but was unknown
to the claimant.

About 1, 1914,August claimant thetendered coal to railroad com-
pany for delivery hospital,to the but the railroad tocompany refused

same,receive ofbecause the existence theinjunction. Thereuponof the
president of claimantthe company advised the Board of Administration

fact,of the stating that it be for himimpossiblewould to hisperform
contract. The hospitalnecessities of the urgent,were and claimant was
advised to make deliveries as best it could. claimant madeThereupon,
arrangements This,for by however, thedelivery wagon. necessitated
expenditure of 75c forper ton from nearest thedelivery pointthe on
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manner,in claimanthospital.railroad to the To make deliveries this
$12,873.59, it now to recover this amount from theexpended and seeks

contract,State, impossiblethat it was to the thatclaiming perform in
it representation hospitalits bid had acted the that themaking upon

railroad, not,was accessible to the while in fact it was that theand
direction to it of Administration to makeby the Board deliveries as

could,best it as it ivas that it was to theapparent impossible perform
contract, case,amounted in a new contract. As we vieweffect to this
either no contract in existed,fact to the fact that the minds of thedue

existed,parties met,had not or if it then a new contract was made when
the claimant, executed,after to deliver under the contractrefusing as
was instructed to make deliveries. It is for the theunnecessary purposes
of this case to determine which was the actual state of affairs. Cer-
tainly, on the atdelivery hospitalside track the was an essential in-
gredient of the contract. we notAccordingly, do that claimantbelieve
is barred from article 19 of therecovery by IV section constitution.

The State concedes that there is in claimant’s claim.equitysome
We ofare the that, due to the fact that claimant has in-opinion

nocently stated,loss, entirelysustained this due to the facts as above
that it recover,is entitled to it the thisaccordinglyand is ofjudgment'
Court that $12,873.59.claimant be awarded the sum of
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CorporationCompany,Western aUnited Gas and Electric

v.

State of Illinois.

Opinion 22,December 1916.filed

R. C. forPutnam, Claimant.
General,P. J. State.Lucey, Attorney for

The claimant busi-is andcompany corporation organized doinga
virtue,ness under itsIllinois,and withby of of oflaws the Statethe

officeprincipal Aurora,at Illinois. utility corporationIt is a public
which furnishes gas, and heat in several of the citieselectricity steam
of the State.

On ofpetition of claimant State Commissionthe Public Utilities
Illinois on 16, 1915,December entered an order the issu-authorizing

$800,000ance of worth of andbonds of the Western United Gas Elec-
tric Company, which said order paymentcontained a for theprovision
by claimant of an $800.00.authorization fee of

The sum $800.00of ivas claimant to the State Publicpaid by
Utilities Later,Commission in accordance with its order. it was de-
termined that the order of the State Public Utilities Commission
authorizing the of $800,000.00issuance bond's the amount of wasto
far in excess of waswhat and claimant saidrequired upon petition of
order towas modified the extent becompanythat said claimant would'

$80,000authorized to worthissue of bonds.
After wasthe amended order theby reducingentered commission

$800,000the amount of bonds issued from $80,000,.claimantto sought
to recover Publicfrom the State Utilities andCommission from the

sum $720.00State Treasurer of whichthe the be-represents difference
it,tween amount bythe the firstpaid upon entering order,of the and

the amount that it would requiredhave been to under thepay
amended order.

so,Claimant was informed that the it was turnedmoney paid by
Treasury,into the and that as wasState there no appropriation cov-

ering of this kind he was unable to payrefunds back the- money.
of $800.00the sum in inHaving paid good faith accordance with

State Commission,the order of the Public Htilities and not having
as was intended byreceived the benefit the order of the commission,

we claimant toopinionare of the that is entitled a refund of $720.00.
an award in favor of theaccordinglyWe make claimant in the

$720.00.sum of
took no in the considerationJudge Alschuler of thispart ease.
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DoingMcGuire, as The McGuire andBusiness WhiteThomas
Agency.Detective

v.
ofState Illinois.

Opinion 22, 1916.Decemberfiled

Landon, forBenson State.
General, forAttorneyP. State.Lucey,J.

McGuire, on a detectiveclaimant, generalis carryingThomas the
& Whiteunder the name of McGuireChicago,business in the ofCity

Agency.Detective
Mr.12, 1914, employedthe Auditor of Public AccountsJuneOn

La Streetof the Salleprotect propertyfurnish men to theMcGuire to
Calumet, the Ash-Bank, andthe State Bank ofSavingsTrust and

thebyBank, investigationwhich banks were underTwelfthland
forservicefurnished men and renderedoffice, Mr. McGuireAuditor’s

1914, and12, ending Septembertime Junebeginningofthe period
ren-of operativesfor services and expenses1914. The statement27,

$210.85,ofthe LaSalle Street Bankagainsta chargeshowsdered
$1,909.20, theagainstBank of andTwelfth Streetthe Ashlandagainst

$4,023.20.$1,903.15, totala ofBank of Calumet ofState
that contract was madewitnesses shows theof thetestimonyThe

rendered, and that the chargesservices wereAuditor, that thethehy
for such service.reasonable chargesusual andare the

State, testinmony byat the of thetakingwas representedThe
or contest-any argumenthas not filed briefGeneral, but heAttorney

claim.theing
State, inof et al v. decidedAnyon,the caseofauthorityOn the

Court, allowed,willthis claim be and1914, thisTerm, byOctoberthe
that claimant be awarded the sum ofthe Courtofis the judgmentit

$4,023.20.
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Augustus Carpenter,Albert Executor of the Last Will of
Augustus Carpenter,A. Deceased

v.

State of Illinois.

Opinion 22,December 1916.filed

Scott, Bancroft, Kartin & Stephens, for Claimant.
P. General,J. Attorney forLucey, State.

The $2,020.47,claimant in this which hecase seeks an award for
isclaims due of tax inby reason the erroneous inheritance assessment

the estate AlbertAugustus Carpenter,of deceased.
The the to fix the tax onappraiser appointed by County Court

decedent’s that total toagainstestate found the tax assessed the estate
$28,997.04.be Claimant to secure his discount to thestatutory paid

Treasurer, taxed,County $27,547.19, which the originallywas amount
thanless discount.perfive cent

an tax inCounty JudgeThe entered order thefixing rate accord-
ance with the and anappraiser’s report Countyto theupon appeal

from order the the AnCounty Judge,Court the of order was affirmed.
Illinois,was taken the Court the ofSupremeto of State and itappeal

Atax was and erroneous. fixingfound that the excessive new order
bytax was entered theagain Countythe rate Court and this second

was from to Court and wasSupremeorder the foundappealed upon
excessive.hearing to be

made the inCountyA final wras Courthyorder accordance with
Court which theSupremeof the fixed total taxthe directions at
that$26,870.23. contends he is entitled to fiveClaimant cent dis­per

order,this final reason ofbyamount of his havingcount on the paid
estate,tax the within sixagainstassessed monthsoriginalthe from

deceased.death ofthe
tothat claimant is not entitled aninsists allowanceThe State of

order,this finalon the amount of although theydiscountcentperfive



74

concede that is a basis for upon equitablethere claimant’s contention
grounds.

R,State, where306,In the case of v. 2Ct. of theBartholomae Cl.
that,this court follows: would seemsame arose held as “Itquestion

inasmuch, wherebyas tax was within the thethis erroneous paid period
like should be al­secured,cent that a discountperfive discount was

in­County Court,tax as fixed the thisby beinglowed the correctupon
* *paid,in the money alreadycluded

stated, $27,547.19,claimant which waspaidAs theheretofore
five Ifless the cent discount. the correct as-assessment,original per

instance,been in the first$26,870.23of had made claimantsessment
$25,526.72.paidwould havecent discountdeducting perafter his five

the erroneous and whatin what he under order hepaidThe difference
$2,020.47,final amounts to andunder corrected orderhave paidwould

a, ofrefund thisis entitled to amount.thatbelieve claimantwe
-$2,020.47,in of claimant foran awardmakeWe therefore favor
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CompanyWestern Grain Products
v.

State of Illinois.

Opinion 22,December 1916.filed

P. General,J. for State.Lucey, Attorney

Claimant inis the manufacture of stock food at Westengaged
Hammond, 27, 1913,Illinois. On December it license fees amount-paid

$50.00to into theing products,State for two of its andTreasury again
paid such fees on 1915.5, It to the theseJanuary objected payment of
fees to the Commission,State Food that the particularstating products

bycovered said licenses within thewere not sold State of Illinois.
Nevertheless, insistenceupon Commission,the of the Food it paydid
the fees. theSubsequently, year 1916,for the Food beingCommission
satisfied that the foods were not sold in Illinois, did not licenserequire
for the same brands.

It is clearly from thatapparent record these foods were notthe
in Illinois,sold and that under the law claimant should not have been

required to license fee. There ispay questionsome as to whether or
thenot fees were protest claimant,underpaid by but we are inclined

doubt,to resolve the on record,consideration of the evidence in inthe
favor of the claimant, and it is awarded sumaccordingly $100.00.the of
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N. HillFrank

v.

Illinois.State of

Opinion 22,December 1916.filed

Brothers, for Claimant.LauderbackWarner andLouis
General, State.forAttorneyLucey,P. J.

Chenoa, Illinois,of the ofCityin this case a residentclaimantThe
dates,1915, and to said21st, prior subsequentandon 20th andJulywas

city, by agree-marshal of said andandappointed actingthe regularly
M. 12between 6 P. andhis of weredutywith said hourscity,ment

o’clock midnight.
received a20th, 1915, telephoneclaimantJulythe ofeveningOn

Illinois, bePontiac,at tofrom the Reformatory,Statecommunication
from said institution. Com-for two criminalsescapedon the lookout

the search continuedhe at once andbeganwith said request,plying
Alton train“Hummer” a andtrain, Chicagothe time the first thefrom

9 P. M. until timeabout o’clock thePontiac, reached Chenoa atfrom
of1 o’clock in the morningwhich was aboutleg,sustained a brokenhe

to the of Chenoaan after his duties21, 1915, cityand at least hourJuly
at mid-His official hours endednight.for that anddaymarshalcityas

heReformatorythe officer of the Statespecial requestbut ofbynight,
M.,A. at which time whileuntil about one o’clockthe searchcontinued

railroad track to search somethe and AltonChicagowalking along
the he fellfactory, accidentallycars located nearempty canningbox

left between the kneein a as to bréale hisway legacross the rail such
ex-he was to considerableankle. reason of this accidentBy putand

time,work a of andlong periodunable to forpense, perform any
pain.great bodilysuffered

that claimant received dollar fromper dayThe evidence shows one
that all the wasmarshal,the of Chenoa as and time hecity city during

him Hisper day.unable to work the continued to one dollarcity pay
bill The evidence shows that at no timedoctor amounted to $25.00.

Ifservant the of Illinois.was claimant either an officer or of State
heservants,in State of itsclaimant had been the of the as oneservice

his claim to Board.would have been to submit the Industrialrequired
Claimant for his in the sum ofdamages injuryis to recoverseeking•
$1,000.00. the Court that the claim denied.It is the .of bejudgment
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T.W. Joos
v.

State of Illinois.

Opinion 22,December 1916.filed

Weil & for Claimant.Bartley,
General,P. J. forLucey, Attorney State.

Illi-ofThis a W. T. the Stateagainstis claim Joospresented by
for caused a nuisance.damages bynois continuous

' ofherein, is the lesseeClaimant, to the statement filedaccording
thebya leasedfarm in which certain landsCounty, adjoinsPeoria

as of the Stateowner the of Illinois and used a partthereof to State
claimantGrant”; aftershortlyknown as thatBangoBifle and “Camp

thethe beganunder the above referred Statepossessiontook lease to>
7, 1910,Bange, troopsthe Bifle and on various StateJulyofoperation

in riflewere engagedand of the Illinois National Guardcompanies
State and claimant5*by adjoiningthe lands leased thepractice upon

18, 1909, and con­SeptemberThat rifle onpractice beganproperty.
of of that all ofyear,tinued until 28th Novemberday duringthe

to workthe claimant nor his assistants were ablewhich time neither
offields, were within the bullets firedthey range being byin the since
to,referred while practicing targetand abovecompaniesthe troops

utilized;were not harvested at all nor thatshooting; cropsthat the
left a waste in theof clover were fieldshis com and second cropfodder

shortly after the ends of the rifleheavy fallingto snowstheowing
July 7, 1910on and continuedbeganThat riflepractice. practice

theduringand sea­30th, year, followingof thatuntil about October
1911,2, and continued until Oc­Julyor aboutcommenced onson

unable to hisclaimant, beingThat operatethefollowing.tober 30th
inofficers the Illi­account, chargeto the ofcomplainedonfarm that

thereof,Guard, the General butAdjutantincludingnois National
institutedwrongs,redress the in theresult, in order toandwithout

Illinois, a suit in chancery,County, prayingPeoriaofCircuit Court
Guard,National and the membersIllinoissaidthat the officers of

but that norange,so said rifle tem­usingfromthereof be restrained
Court; that after athe Circuitby pro­was issuedinjunctionporary

issued, inwasinjunctionan accordancesaid courthearing intracted
order thebill, injunctionfrom which Statetheofwith the prayer

The CourtCourt. onSupreme Supreme theto thethereafter appealed
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December,17th ofclay 1912, an ofentered order the decreeaffirmaing
the Circuit Court and such T.making injunction (W.permanent.
Joos, TheAppellee v. State National Guard, al, 138.)et 257 Ill.

The total as declaration,claim shown the attorney’sby including
fees, etc.,costs,court incurred in and about trial said case andthe of

alleged through$750.00 be clue loss ofto etc. amounts tocrops,
$1,587.10.

this claimTo the State has ifinterposed demurrer,a thaturging
the claimant has a valid claim that the statute of limitations inter-

a barposes recovery.to
That nuisance,this rangerifle constitutes a for which the State

liable,is there can be no onquestion, adjudication.both andprinciple
State, Guard, al,v. 91;1 Ct. of R.Cl. Joos v. Ill. Nat. etCrawford

State,138; State,257 Ill. v. 128;Scanlan 1 Ct. of Cl. v.R. Green 1
State,173;Ct. of Cl. R. 1 81;Hickox v. Ct. Cl. R. Chicagoof Ball

State,Club v. 1 Cl.Ct. R. 291. Court Actof of Claims 1903.
bullets,The ofdamaging property by during target carriedpractice

on theby State Militia is an act in which thenot servant could exer-
cise his choice or make use of his It isjudgment. the militia acting
in strict subordination to the civil believepower. We that as con-
ducted the atrifle Grant constituted aCamp permanent nuisancerange
of a kind this butalready by Court;considered that nuisancethe dis-
continued rifle 30, 1911,when the ceased on Octoberpractice and the

in fileddeclaration this court ivas not with the Auditor of Public Ac-
counts, 26,who is Clerk of this until 1914,ex-officio Court April

aftermore than two the nuisance and isyears abated, therefore barred
of Limitations. Noby legalthe Statute restsliability theupon State

claimant’s amounts out himpay paid, byto as costs and attorneys’
fees in the case in Peoria andprosecuting County Supreme Court of

isthis State. The sustained and thedemurrer dismissed.petition
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L.Robert Vlands

v.

of Illinois.State

22,Opinion December 1916.filed

Claimant.Brockhouse, forKirby, Wilson and
General, for State.Lucey, AttorneyP. J.

milesa farmer threeresidingin this was tenantThe claimant case
9, 1914, theIllinois. On NovemberAshland, County,north of Cass

ofbyunder strict orderoccupied placed quarantinefarm him wasby
Commissioners, the stockof because livethe Board Live StockState

awithon farm had become afflictedto said claimant saidbelonging
mouthas the foot and disease.disease, knowndangerous contagiousand

the11, the was under1914, being quarantine,On November farm still
fire, anddestroyed by parthouse claimant wasdwelling occupied by

personal situated in saidpropertyof his household and othergoods
his foralso for which he now claimdwelling destroyed, presentswas

$242.35.
beenCounsel claimant that it not for the strictargue quar-for had

farm claimant’s from to theneighbors goingantine on said prohibiting
been to the balance ofhouse, they would have save claimant’s per-able

him for thesonal and therefore the State should reimbursceproperty,
loss that he sustained.

the claimant’s farm actingThe State in on ivasplacing quarantine
a of Thiscapacityin for the benefit its citizens.solely governmental

officers,necessarily through employeeswork must be handled its or
servants, in the exercise of its de-policeand if the State hadpowers

bethe in no could had thestroyed property question recovery against
State, there statute therefor.being providedno

The of this Court is that the claim be rejected.judgment
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English Copartners DoingEnglish,R. C. and E. C. Business as
English Brothers

v.

ofState Illinois.

Opinion 22,December 1916.filed

Jones,L. for Claimant.Henry
General,Lucey, AttorneyP. J. for State.

who contractors at Champaign, askingClaimants are areIllinois,
$4,500.00for an in the of on account of their for-award sum having

to when to atheythe State said amount refused withfeited bidcomply
bysubmitted them for the erection of an for theauditorium Southern

Carbondale,Normal atUniversityState Illinois.
It from the records before the Court that aappears clerical mistake

was made in inby preparingclaimant their estimates withconnection
structural iron inthe and ornamental used the of proposederection the

building.
At the time their forpreparingclaimants were erec-estimates the

Carbondale, theytion the at were also inof auditorium engaged prepar-
Normal,for the a ating buildingestimates erection of State Illinois.

Illinois,Gage Co.,The Structural Steel of Chicago, furnished claimants
for the inproposals structural steel connection to bewith the building
Normal, Illinois,aterected but did not furnish thethem forproposals

be insteel to used the at Carbondale.building
Mistake, claimants theBy used them theproposal furnished for

Normal believed it be thebuilding, to for theproposal erection of the
Carbondale this mistakebuilding and caused their estimates to frombe
$12,000 $14,000to thanless have been.they should

itopenedWhen the bids were was found that claimants were con-
siderably lower than otherthe bidders and accordingly wasthe contract
awarded to them. Claimants on theirfinding mistake above referred
to, Statenotified the Architect and Boardthe of Trustees of the South-
ern Illinois NormalState University theythat would gobe unable to

with work ofahead the on account the mistake in their bid askedand
$4,500that their certified check for be returned.

At the request of the Architect a meetingState was held at Car­
bondale, Illinois, claimants,at which Statethe Architect and the Board
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Atwas over in detail.gonethis matterpresentTrustees were andof
ref­all claimants5 data withState Architect examined ofthat time the
thequestion,on in andbuildingto the estimates the advisederence

a mistakeboard that he was satisfied that claimants made as contended
that he claimants5and he further advised the board believed check

returned. that it anHowever, believingshould be the board would be
check,to bidders to return claimants5 to doinjustice the other refused

so, and cashed the same.
The State that are not entitled acontends claimants to refund of

the of theiramount certified check for reason that it thethe might open
door to fraud and that the victim ofState would be the scheming
contractors.

In case,the determination of any particular the onlyCourt can
governedbe the itby case,records before in that fromand a careful ex-

amination of all the testimony us,and exhibits filed with clearlywe are
theof that inopinion the mistake question was madehonestly claim-by

inants the ofpreparation estimates,their and ofit is asuch nature as
would entitle toclaimants rescind their contract with the State.

Allen,In the of Illinois,case W. M. & v.Son Co. State 2 Ct.of
before,Cl. R. 404,of a ease similar to the one thisus, Court held as

“* **follows. and for the further reason that we are convinced
that claimants not trydid to theirrescind contract for any other reason
than the mistakes made inby them the ofpreparation their es­several
timates, we believe it unjustwould be inequitableand to compel them
to suffer a loss as would be occasioned theby forfeiture of their two

$5,900.55checks toamounting
As there is innothing this tocase warrant us in thatbelieving

claimants did makenot the mistake as contended and that their refusal
to proceed with the contract ivas mistake,based on said we are of the

thatopinion they are' to haveentitled the amount of their certified
returned,check and we therefore make an award in their favor in the

$4,500.00.sum of



County of Will

v.

State of Illinois.

Opinion 22,December 1916.filed

Martin, Attorney,Robert W. State’s for Claimant.
P. General,J. for State.AttorneyLucey,

to and mean-interpretedStatutes must be their intentaccording
statute,letter;and to thenot the a withining always according thing

letter is notwithin thethough letter, thingnot within the and a
within statute,the unless within the intention.

220;Ill. 214,v. 94JohnsonPerry County,
Co.,R.R.QuincyAnderson v. &BurlingtonChicago,

28;26,117 Ill.
Gaulter, 39, 47;v. 149 Ill.ex relPeople

546,v. 152 551.rel Ill.People Chicago,ex City of
to thestatute,In a are not confined literalconsturing the courts

is to bestatute,of the but themeaning gath-of the words intention
object of and thenecessity,from the or reason the exactmentered

to the in-accordingof its or restricted truemeaning enlargedwords
tent.

Walrod, 171, 178;v. 83 Ill.Castner
Aden, 239;231,127 Ill.Cruse v.

546, 552;v. Ill.Chicago, 152,ex relPeople City of
Harrison, 267;v. 191 Ill. 257,relexPeople

Russel, Ill.opinion, v. 245 282.People 268,Dissenting
the statute result inthe enforcement of wouldWhen literal great

injustice, andgreat consequencesand cause lead toinconvenience
which notLegislatureare and the could have contem-which absurd
bound to that suchpresume consequencesCourts are weretheplated,

whicha construction will theintended ends ofadopt protectandnot
absurdity.and avoid thejustice

Gaudter, 39, 47;149 Ill.rel v.People ex
of R. R. 233Chicagov. Western Indiana Ill.Crane Co..

259 263
46, 51;v. 237 Ill.City Chicago,Sturges of

v. 152 522;Ill. 546.Chicago,rel CityexPeople of
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in mind andstatute,In said its must be borneconstruing object
thatmore than one should receivelanguage susceptible of construction

statute,construction which will effect the objectandpurpose of.the
rather than defeat it.

Hinrichsen, 226;ex v. Ill. 223,rel 161People
Price, 593;v. 587,257 Ill.People

Schlick, 185;181,Decatur v. 269 Ill.City of
A is the ofprosecution process exhibiting charges againstformal

an offender before a tribunal and them untilpursuing terminatedlegal
Court,in final judgmentthe of the to-wit: the sentence.

Nelson,v. 2Territory 346.Wyoming,
Neither the of the in canpeople county a criminal case be held

for costs.
v.Galpin 554,249 Ill. 566.City Chicago,of

39 actSection of the in relation to the Joliet P'ententiary pro-
vides with to thereference State ofpayment by the the costs of prose-

convicts incuting penitentiarythe who may commit a crime inwhile
such aspenitentiary follows:

“* *' * that all fees and costs fromarising the ofprosecution
is,forconvicts crimes thecommitted in which thepenitentiary county

now to in like shallrequired pay cases, bybe paid the State.” Hurd’s
1916,Statutes, 108,Revised chap. par 39, p. 1968.

Fees—Costs—-Defined.
term isThe “Fees” used designateto the sums prescribed lawby

as forcharges services by publicrendered officers.
Meintz,St.City Louis v. 107 Mo. 611;of

3Bailey, Ky.Com. v. Law Rep. 110-114.
servicesAny charge for not inenumerated the statute is not nor

is anythere forpretense calling it costs.
47,v. De 69 Ill.Chase 49.Wolf,

are byCosts awarded each court in the before it.proceedings
feesThey are certain allowed lawlegal by computable from the record.
Graham,v. 68 1,State W. Va. 7.

Costs are creatures of the statute and where the statute does not
costs, noneprovide mayfor be taxed.

v. Ill.Galpin City Chicago, 554,249 566.of
common law no costs allowed theAt were orby Court whojury

were authorized to amerce the unsuccessful a certain inparty amount
to be insought action,addition the amount to recovered the and here

of costs.grew theup practice allowing
v.Galpin City Chicago, 566.p.supra,of

is a fees costsThere distinction between and as indicated theby
citations:following

Harrison, 48,Ind. 47,In v. 2 App.Alexander the court dis­
“Fees”the terms "Costs” and as1follows:tinguished

and ‘costs’ are usedterms Tees’ often“The interchangeably as
same but the termaccurately speakingthehaving application, Tees’
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is applicable to the items as orchargeable law between the officerby
witness and the whom heparty has ref­serves; while term ‘costs’the
erence to the expenses of the litigation as Musserlitigants.between

Good,v. 11 Serg. little,& R. Pa. if any247. This hasdistinction
practical value.”

The same distinction was made in the case v. Ander­of Bechart
son, 82,24 Okla. 84. In Manufacturing Company,Columb v. Webster

198,76 200,Fed. the court said:
“ ‘Costs’ taxablemeans costs to be recovered the adverse party.by

* * *. ‘Fees’ means for bar,the at the the clerk in thecost fees of
strict sense of the word.”

260,In the In 153 Y.Terry, 258, pages.case of Re N. Supp. oh
261, the Court said:

“But fees do not within the of theproperly come definition word
* * by‘costs’ *. Costs are to the incurred thedefined be expenses
in areTheythe or of a suit at law. dis-parties prosecution defense

infrom allowance to a for in-tinguished being expensefees an party
suit,in his fees anwhereas,curred are toconducting compensation
in theofficer for rendered the of cause.”progressservices

Cardwell, 32, 37,152 Mo. theIn v. courtCity App.Cartervilleof
asdefined “costs” and “fees” follows:

witness,“As to a thea suit and the officer orpartybetween
fees; betweenbut as theusuallyallowed are denominatedcharges

costs. The wordsuit, charges usuallyto the these areparties called
in ofexpense legal proceedings,“costs” when used relation to the

law for enumeratedby chargesbeans the sum as the servicesprescribed
bill.”in the fee

$2,903.74, claimant againstThis is a to filedamounting byclaim
incurred in of Frank andBepettothe State for the prosecutionexpenses

theS. of whom tried and convicted of chargeboth wereJasper Perry,
Illinois;Will, havingsaid offenses beenin ofCountyof murder the

in the Illinoiswhile confined as Stateprisonersthembycommitted
•Joliet, Illinois.Penitentiary at

17, a1914,October returned ver­onRepettoThe in the casejury
his at death.fixingof murder and punishmentdict himfinding guilty

defendant, the last one toextendingissued to tireThree werereprieves
to thepursuant judgmenthe was executed16, 1915, daywhichonJuly

County, Illinois.Circuit Court of Willof theand sentence
Circuit of Will County,was also tried in the CourtS. PerryJasper

him andfinding guilty fixingreturned a verdictIllinois, and the jury
amotion for newgrantedbis but Court adeath, theatpunishment

was severe. heLater,toothat theground punishmentthetrial on
murder and was toof the of sentencedchargea ofplea guiltyentered

Penitentiary.Illinois Statein theimprisonmentlife
or residents of Will County,men citizenswereof theseNeither

the frompenitentiarysent to CookwerecontraryIllinois, but on the
virtue of theby provisionsisclaim prosecutedThisIllinois.County,
Statutes, which108, Revised statuteHurd’s39, chaptersectionof

provides:
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“The criminalIllinois,several courts of Will Count)7, having
jurisdiction, shall take within saidcognizance of all crimes committed

confined, shallpenitentiary by the convicts therein and said courts
and all convicts in* sametry punish chargedsuch with such crimes the

maimer and to same rules and limitations as are now es­subject the
tablished inlaw in relation to other with crimesby persons charged

* * * Provided,said allthat fees and costscounty; further,
from the of crimes inarising prosecution convicts for committed the

which is now to inpenitentiary, county requiredthe like casespay
shall be the State.paid by

A bill of filed claimant inby this case dif-particulars enumerated
ferent amounts which in substance are as follows:expended

........................For guards ..$1,342.33
For meals....................................... 186.99jurors’

jurors’ 728,00.For fees........................................
For sheriff’s fees for court attendance...................... 34.30

interpreterFor at trial......................... 3.00
prisoners................................For dieting 161.00

Sheriff’s fee byallowed forstatute execution of 100.00prisoner......
For board of men employed to erect scaffold................. 2.50
Incidental expense to sheriff in connection with execution of

Eepetto ................. 345.02
In the last item of incidental toexpense sheriff, there is included

an $25.00item of Davis,to W. T.paid Jailer of Cook Illi-County,
nois for rendered inservices connection with the execution of Eepetto,
which includes railroad fare and other incidental expenses.

The State admits inliability the sum $765.30,of which amount
includes fees in thejurors’ $728.00;amount of sheriff’s fees in the

$34.30,amount of and ininterpreter’s fee the amount of $3.00, but it
isdenies that claimant entitled recover forto otherany items set forth

in its claim.
The in this case is whatprincipal question construction should be

the statute herein above referredplaced upon to. Did the Legislature
limit claimantintend to to what betechnicallymight termed ‘fees’

‘costs,’and or did it mean to allow claimant what bemight deemed
fees, expensescosts and actual incurred inother the prosecution of

us.cases similar to one beforethe
that while there areWe realize several authorities whatdefining

costs, still thisis meant fees and hasby particular question not been
in Illinois so far as we arecourt able toby anydecided determine.

of the authorities presented sides,Fiom a careful examination bothby
Legislaturethat the when itwe to the conclusion passedare forced the

claimant,intended to reimburse notin forquestion, onlystatute the
under amight be construed stricttheyfees and as constructioncosts of
in that- termterm, intended to includebut it also reimbursementthat

incurred inexpenses thenecessary prosecutionother actual and offor
these cases.

Davis,to W. T. Jailer of Cook$25.00 paid County,The item of
therendered in and about execution of theIllinois, for services said
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Repetto does not in our opinion constitute a valid claim against the
State because there was no for the sheriff ofnecessity Will County,

hireto the said IfDavis. he desired to have the said Davis assist
in,him this work he himshould frompay the allowance he received for

services of this kind.
havingClaimant itempaid every other enumerated claim,in their

and beingthere no but itquestion that was necessary for it to lay_out
the different amounts in pursuance it,of duties imposed upon we feel
that it should be entitled to an inaward this case for the money so
expended.

is $2,878.74.Claimant awardedaccordingly
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WillCompany,The Under the ofNorthern Trust as Trustee
Lockwood DeceasedBrown,Samuel

v.
ofState Illinois.

Opinion 22, 1916.Decemberfiled

Claimant.H. forBenge],William S. Miller and F.
General,Lucev, forAttorneyP. J. State.

taxinheritance$65.31for a refund ofThe claim in this case is
Treasurer of Cooktheerroneously paid Countyclaimed to have been to

is1914, pro-on and made under theday January,the 22nd ofCounty
inheritances, Juneetc., approvedof an Act to tax gifts, legacies,visions

14, 1909.
Decem-daytestate on the 13th ofSamuel Brown diedLockwood

1912, Claimantber, State of Illinois.City Chicago,a resident of ofthe
deceased,of and wasas under the willdulywas trusteedesignated

that saidwill,executor under said andappointedalso nominated and
as suchThe andduly appointed qualifiedNorthern Trust wasCompany
4thIllinois, dayof C'ook on thebyexecutor Probate Court County,the

November, 3913, asand it has is nowqualified actingof that also and
theAn was had under direc-such trustee. inheritance tax proceeding

hisappraisertion The filed re-Countyof the CookJudge County.of
of Janu-with who an order on the 21stport Countythe enteredJudge,

1914, the State of Illinois atary, the total inheritance tax duefixing
1914,$261.12. after theJanuary 22,On more than six months death

order to-testator,of said the claimant the tax as fixed saidbypaid
death,fromperwith at cent the date ofgether interest thereon six

13, 1912, $17.49, themakingto-wit: December to totalamounting
andpaid County $278.61,amount the Treasurer of CookCountyto

of thewhich amount was him the State Treasurerbytransmitted to
of forAfterward, CountyState claimant the CourtIllinois. petitioned

an Theappeal ivas and to the Court.approved Countywhich allowed
Court after all found that the valuationhaving heard the evidence

incorrect;placed the deceased wasby uponthe ofappraiser property
July 23,the Court an order on that the3.914, findingtherefore entered

was Countytax fixed the and the correcterroneously by Judge, finding
amount $200.00 $261.12.of tax be of This amount asthe to instead
corrected be with interest at six cent from theshould also charged per
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death, 13,date of to-wit: 1912,December to the date of to thepayment
County 22, 1914,Treasurer on $13.30,to thatJanuary amounting so
there paidshould have been to the said Treasurer the totalCounty

1914,$213.30sum of on January 22, on account tax,of said instead
$278.61,of a difference ofmaking $65.31.

We find that the claimant has to Statepaid the of Illinois an er-
roneous and excessive tax and that it in all respects withcomplied the
law to secure the refund that itand is entitled to have returned theby
State, the sum of $65.31.

We therefore, accordingly award to claimant the sum $65.31.of
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the ofCompany, Willas Trustee UnderTrustNorthernThe
Whitman, DeceasedM.John

v.

of Illinois.State
Opinion 22, 1916.Decemberfiled

Claimant.H. forBengel,and F.Wm. S. Miller
General, State.Attorney forLucey,P. J.

inheritance tax$1,445.16ofaclaim in this case is for refundThe
CookTreasurer ofpaid Countyto theerroneouslyto have beenclaimed
pro-made under the1913, isApril,the andCounty dayon 22nd of

inheritances, Juneetc., approvedgifts, legacies,visions of an Act to tax
14, 1909.

October, 1912, aofdayM. the 29thJohn Whitman died testate on
wasIllinois, claimantresident the of State of andCity Chicago,of

Whitman, andof M.trustee under the will Johnduly designated as
saidwas will. Thealso and executor under saidappointednominated
suchand asappointed qualifiedThe Northern Trust wasCompany duly
daytheon 9thIllinois,the Court of Cookby County,executor Probate

it alsoNovember, such, qualifiedof as and has1912, and is still acting
tax wasis such An inheritance proceedingand now as trustee.acting

ap-Cook theJudge County;had under of the ofCountythe direction
anwho entered orderpraiser filed his with thereport County Judge,

2, of Illi-April 1913,on total inheritance tax due the Statefixing the
$30,459.39. the22, 1913,nois at less than six months afterAprilOn

testator, fixed, therebydeath the claimant the tax as andpaidof the
$1,522.95, mak-cent,a of five to thuspersecured discount amounting

ing $28,936.44,the amount to County Countythe Treasurer of Cookpaid
which ofamount Treasurer the Illinois.was transmitted to the of State
Afterwards, for anCounty appealclaimant Court whichpetitioned the
was The hav-approved Countyand allowed to the Court. Court after

1934,alling evidence, April findingheard the entered an order on 12,
that the tax County findingwas fixed the anderroneously by Judge,

$30,459.39.the $28,940.30,correct ofamount the-tax to be instead of
cent,The amount as five percorrected is also entitled to a discount of

testator,havingit been within six months after the death of thepaid
which $1,447.02,discount would amount to so that there .haveshould

22, 1913,been to onpaid County Aprilthe Treasurer on ofaccount
tax, $27,493.28, $28,936.44,said the sum of amakingof instead differ-

$1,443.16.ofence
We $1,443.16.therefore claimant the sum ofaccordingly award
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byLoney Neith, Neith, NextGus Her Friend

v.

State of Illinois.

Opinion 22,December 1916.filed

Kaveney,Michael W. Claimant.for
General,P. J. Lucey, Attorney for State.

Claimant, a of agirl years age, by swingof fourteen was struck
in 25,the at June 1915. ShePark, Chicago,Lincoln onplayground
sustained a injuries.fracture above knee and certain otherrightthe
The as allegationdeclaration contained no of theany negligencefiled on
part taken,of State or of butany employees,the its has beentestimony
and the on the theorycase tried that there is some suchofallegation
nature. evidence,From the isit that the claimantapparent injured
was aon that thepath, projected over the and sheswings path, that
was caught hat,one of the as she was to fix herby swings attempting

dragged,and and sustained of.injury complainedthe There were no
time,inattendants at the incharge they being another of thepart park.

Claimant hospital weeks,was confiled to a for five and did not re-
turn to months;work for beenshe had wasworkingthree and earning
$5.00 per week.

We have before us many suggestions both claimant’s attorney,by
and the family pastor, that family very poor circumstances,the is in and

seem,tothe case as presented more appealwould be a charitablean for
bycontribution this Court than for law.providedrelief as by

not,ofThere is no claim injuredthat the was sufficient or men-age
tality to exercise forcare her own and there issafety, actually nothing
in the evidence- that could asubstantiate for claimant. Wefinding
have so thatrepeatedly held the not liableState is for the torts itsof
agents where it is a function,exercising .governmental that further dis-
cussion thisalong line bewould needless.

The claim is rejected.



Hugh Cain

v.

State of Illinois.

Opinion 22,December 1916.filed

Kerker,& for Claimant.Enochs
General, for State.Lucey,P. J. Attorney

as an electri-of IllinoisUniversityClaimant at thewas employed
to moveattemptedtwo10, and othershelper. April 1916,cian’s On he

hisbydirectedUniversity.a into at He wasbox a theheavy building
walked somethe work he overto assist in the work. Insuperior doing

them.gas uponwhich rolled when hepipe stepped
carryenoughmen not toThe that three werenegligence alleged

walk over thebox, required gasthat lie not have been tothe and should
of the aspipes in Due to or the other or both causescarrying it. one

hestated, claimant an hernia for which underwentsustained inguinal
an this, Septem-As was to work untiloperation. a result of he unable

7th, put expense.ber and has has been to considerablewageslost and
It blindlyis “He followed the ordersargued by attorneys,claimant’s

was obligatedand commands of his To us it would seem hesuperiors.”
to isuse some care for own but there no evidencedegree safety,of his
in a It beenpresumption.the record which even such hassupportwould

by of Illi-Universityheld this Court in which have arisen thecases at
nois, officers, andthat the liable torts agentsState is not for the of its

and our formerchangesee no reason we shouldemployees, whywe
in thisholdings particular.

In case,our view this would not be entitled to reroverof claimant
stated,ifeven we did above and it is theconsequently judg-not hold as

ofment this this rejected.Court that claim be
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Isaac N. Adrian

v.

State of Illinois.

Opinion 22,December 1916.filed

R. S. for Claimant.Egan,
P. Attorney General,J. State.Lucey, for

Claimant thepositionheld the of and ofproperty officereconomy
State ofBoard of Administration the charitable and kindredother
institutions of the State since 1913. It his to thewas visit differ-duty
ent institutions under ofthe control the State of AdminisrationBoard
once each month to with farm-inspect inventoryand adviseproperty, to

■in lands, Hisreports.ers control of check the makeinstitutions andup
$1,500.00salary was per annum.

14, 1914,On in wentAugust while the of his duties hedischarge
the Stateto at theHospital Jacksonville. He was driven aroundbeing

apremises in wagon byto which was team horses drivenattached a of
Peterson,one a at theinstitution,farmer the instead of coach-regular

man waswho onaway a vacation. The team had been idle for several
thedays; harness on the a Therepair.team was in bad state ofvery

horses took at a which been afright canvas had plaved upon picket
Peterson,fence to dry by Peterson,and started run inaway. pullingto

on lines,the broke thestraps,three due to the defective condition of
harness. The wagon was partially over claimant was throwntipped and
out on the ground. His left ankle he un-bones were broken and: was
able to rise from the ground. Fracture,”He a “Potts asustained

aijoffracture the lower part fibula,of the he was in hospitaland a
Jacksonville for weeks,about two and then removed to the State Hos-
pital at Jacksonville, 29,where 1914. Hehe remained until October
was then toremoved his home at whereChicago,West he was confined
until about December 1st uponHe then enterfollowing. attempted to

duties,his but was unable to do any work.
He was 1,retained on the 1915.AprilState roll untilpay
He is a man and in to theage,of additionsixty-three'years phy-

health,sical injuries has become in havingbroken down lost considerable
weight, and atwas in casethe time of the of the thistaking testimony
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alwaysis willthat he.«till under tlie care and the prognosisphysician’s
he injury.lame as the result of the

thein thatnegligence,The the withdeclaration Statecharges
employeedriver of the Stateof the that the actincompetent,team was

horses,in thatandplacing the the fence scared theupon picketcanvas
the harness in a rotten condition.was unsafe and

it the Jacksoncilleup. operatinga defense that isState sets asThe
ofand the doctrineits thatgovernmental capacity,inHospitalState

issuperior applicable.notrespondeat
in itsthe the exercise ofheld that StaterepeatedlyWe have so

thein fordamagesheld to respondfunction cannot begovernmental
beauthorityof unneces-of that citation wouldnegligence employees,its

Court in this case.sary. byThere can be no award made this
this in a case otherwiseCourt,But it has been the ofprincipal

nomeritorious, in case an is sustainedis, injury throughthat a where
faultentirely throughfault on the the and thepart injured personof

State, securingnot fromprecludeof the of the a claimantemployees to
an from the the claim.appropriation Legislature by rejecting

If,This case us to within that class.fallingto be oneappears
law,under award,the had it within our make an we wouldpowerwe to

we$3,000.00, but,award the claimant the sum ashere of inasmuch
however,this, rejectedclaimcannot do this will be without prejudice,

to toright of claimant to his to thepresent Legislaturethe the claim
secure an appropriation.
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Mary Sutter
v.

State of Illinois.

Opinion 22,December 1916.filed

&Lagger Blatt, Brown, &Hay Creighton, for Claimant.
P. J. Attorney General, State.Lucey, for

The facts in this case are almost identical with the facts in the
case 1914,of Frank Illinois,O. Johnson v. State decided May 22,of

Claims,in the reportedof in Volume 2 of Cl. atand Ct.Court R.
page 227.

authority case,On award,the of that is anclaimant entitled to and
the only question for this to isCourt decide as to amountproperthe
that should be awarded.

Prom a consideration of the claimant,evidence as byoffered and
the State, it is opinionthe of this Court that claimant beshall awarded
$750.00.

It is accordingly judgmentthe of this Court that beshe awarded
the sum of seven hundred fifty and dollars.($750.00)00/100
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H.Fred Gillett

v.

of Illinois.State

22,Opinion 1916.Decemberfiled

Claimant.Downey,W. forand JohnSavageJohn H.
State.General, forAttorneyP. Lucey,J.

Peniten-at the Illinois Stateas a guardClaimant while employed
the convictsone ofIllinois, injured byJoliet,at was assaulted andtiary

January struck on24, 1915. He wasunder his on thei ofcharge night
fractureconvict, compoundacausingthebythe head a brick thrownby

claimant has beensustained,skull, injuriesresult theof the and as a of
occu-his usualunable tocondition,andin a is performleft weakened

much exertion.or manual labor requiringdo otherpation
inthethe of convictpartThe and malicious onassault was wilful

in thewasinjury,the time of thereceivingand claimant atquestion,
negligence.was free from anyof his duties andperformance

isState, 76,Cl. R. at which1 Ct. of pageIn the of v.case Schmidt
the wasus, Court that Statesimilar the before this heldc-ase to one

at Men­Penitentiaryliable the Illinoisnot to an of Southernemployee
thatard, of the convicts ininjuredwho been and onebyhad assaulted

institution.
State, 243, in anR., employeeIn 2 Cl. whichTaylor pagev. Ct. of

sufferedinjuriesof the an award forPenitentiary soughtIllinois State
State, itby the was heldemployeereason of of another ofnegligencethe

theState,not to the andapplythat the rule doesrespondeat superiorof
claim was denied.

ourprecludesin above cases giv-While the rule as announced the
claim-claimant,an the seriousness ofing recognizingaward to the still

incircumstancesinjuries,, attendingant’s with all the othertogether
claim tofrom hiscase, presentingthe we not wish to himpreventdo

prejudice.withoutrejectedthe this claim is thereforeLegislature, and
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DonnellyA.James

v.

State of Illinois.

Opinion 22,December 1916.filed

James A. forDonnelly, Claimant.
P. J. Lucey, Attorney General, for State.

Sarah J. Illinois,Lace of Cook was committed to theCounty,
Kankakee State as anHospital 1895,in and remainedinsane patient
there until the time of her death, which occurred about Decem-on or

24,ber 1914. commitment,At the time of her she did not possess
any a smallproperty except that was lost throughhomestead afterward
foreclosure of a mortgage.

1908, Braschler,In James M. ofconservator of the estate Sarah
Lace, collected Threeabout Thousand and ($3,000.00)J. 00/100

dollars, estate,for the due to the that his anfact ward was heir of a
Jones,Mr. who this life in thedeparted southern of Illinois.part

after the death of Mrs. Braschler admin-Shortly Lace, was appointed
Lace,istrator the estate of Mrs. but he did not in thatlongof act

as he was an ofcapacity, by Court,removed order the and aCounty
appointedson. the deceased was asof his successor.

It that claimant had been as forappears attorney the con-acting
Braschler,servator, but his anservices came to when Braschlerend

was Lace as administrator as noted.bysucceeded hereinabove
that the SarahClaimant estate of J. Lace wasrealizing indebted
Hospital, letterto the Kankakee State wrote a to that institution re-

that advised if such a claim Thehe be existed.questing institution
a claim claimant,to who filedforwarded statement of the the same

deceased,Lace,of J. and a trialthe estate Sarah aagainst upon judg-
$413.00 was entered estate.against thement for

estate,the mailed a checkattorneys representingThe for the
direct to State Boardthe the ofjudgment,amount of Administration.

$15.00his bill for to ofthe BoardClaimant Adminis-presented
in connection withrendered the collection offor services thistration

refused, he was advised thatwas and. thePaymentclaim. Board of
it,authorized him to act for and ithad not furtherAdministration
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advised him that the Attorney General of the State it inrepresented'matters of this kind.
Claimant not having received any compensation for his services,

filed his claim in this Court to secure an award.
Is the State liable under the facts presented theby record? This

is the only for the Court’squestion consideration.
is innothingThere the record which shows that claimant was

employed oneby any having to theauthority State,bind but on the
it that hiscontrary, services wereappears volunteered. This true,being
isthe State not liable and the claim is accordingly rejected.
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MetzgerEmma

v.

State of Illinois.

Opinion 22,December 1916.filed

Buzzell,Holden & for claimant.
P. J. General, for State.Lucey, Attorney

ana refund ofThis claim is filed to' secureby Emma Metzger
her inagainstassessedinheritance tax which wrongfullyshe claims was

father, Metzger,Williamconnection with certain estates devised herby
deceased.

andsurviving,werefather,At the of claimant’s six childrendeath
Illinois, he de-County,his last was in Cookby probatedwill which
It was providedhis estate.children,vised to each said one-sixth ofof

Mueller,Mariethat devised histhe one-sixth interest to daughter,
in said will beher,should he in trust for the trustees appointedheld

as deemed advisabletheyhandle income of sameempowered to the
during her life time.

if said Marie Mueller shouldwill further that theThe provided
oftestator, anychild or children or descendantsleavingafter thedie

in the childsurvivingthen and that casesurviving,deceased herchild
child should receivechildren, of deceasedanyor and the descendants

saidIt was further inprovidedtrustees. alsothe estate held saidby
testator,should die after the leav-if Marie Muellerwill that the said

deceased child heranyor descendants ofchildrenno child oring
and transfer said trustconveytrustees shouldthen thesurviving,

descendants of anychildren and thesuch the testator’sestate to of
theliving;then he said children andmayhis thatchild ofdeceased

to take notper stirpessuch deceased child andanyofdescendantsthe
capita.per

of’ the estate devisedfor one-sixth and be-was taxedClaimant
thereto,inand addition wasright,in own taxedherto herqueathed
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Muel-Mariereversion in trust estate devised tofor the value of the the
thebecomeeventuallyon the that said wouldler, theory reversion

of claimant.property
amountThe one-sixth interest devised to claimant thetogether with

she received as a child’s award asare follows:
3,000.00........................................$Child's award

67,893.75One-sixth interest estate..............................of
$50,893.76.This amount less the is Oneexemption $20,000.00of

per $508.94,cent tax thetakingon the latter amount would be and
discount,per $25.44,five cent to the that could beamountamounting

$483.50.taxed herto bewould
In $70,893.76 asbeingaddition to taxed on the total valuation of

forth, $31,827.50,hereinabove claimant ivas whichset also taxed for
was the valuation on interest in the Trustplaced reversionarythe
Estate.

aforesaid,asBy claimant slie ivas to acharging compelled pay
$102,721.31,an atpertwo cent rate on estate valued less the exemp-

$20,000.00. $1,654.43;tion of The ivastax fixed on this amount and
$1,571.71after centfive she underdeducting per paid protest.

thisCounty JudgeThe order of the tax ivas entered on De-fixing
11, 1912;cember claimant did not an appeal from saidprosecute

2,order, later, 1913,but on aJuly bill in was filed Marieequity by
Circuit,Mueller against claimant and others in the Court of Cook

ofCounty, deceased, aside,that the willasking William be setMetzger,
and declared null and Void. An of factissue was made and sub-up'

ámitted as to whether orjuryto not the instrument topurporting
be the of deceased,last will William wasMetzger, in fact his will.last
The verdict of the wasjury that the instrument in question was not

last deceased,the will William a.Metzger, verdict,of and thisupon
decree Avasentered said last Allaside Avill. of the adult de-setting
fendants claimant consentedincluding to this decree.

As a decree,result of said the ofestate William Metzger, de-
ceased, to hisdescended children to the Laws ofaccording Descent of

State, Avill,this of to them under hispassinginstead and-the trustees
bywho were nominated the decedent to take ofcharge the Trust

Estate to Mueller,deA'ised Marie turned the said estate over to her
as her oahi absolute property.

Claimant contends that since the Avillhas aside,been set aaTúcIi
had the effect thevestingof absolute title of the said Trust inEstate

Mueller,Marie she should have a refund for all the tax she Avascom-
pelled to of saidon account Trustpay Estate. Out of the shesurplus
asks that all duemoney against the estate of Marie Mueller be de-
ducted, $785.86and that remainingthe be returned herto Avitli in-

thereon,terest cent annumperat three fromper 3, 1911.Januarj'
byIt is contended the thatState -claimant is not entitled to re-

cover for the reasons:folloAving
did not anprosecute■First—Claimant from theappeal decision of

of the CourtJudge Countytlie of Cook County, to the County Court
requiredas statute.County, byof Cook
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to toSecond—Claimant has not available herpursued the remedy
entitle her to an award.

Third —The County settingdecree of the Circuit Court of Cook
said will theaside the does not have the the order ofeffect of nullifying

County Judge of Cook Counfy.
is ofurged byIt claimant that aside the willsettingthe decree

theWilliamMetzger, deceased, had of determiningthe effect definitely
decedent, andrights of the to the different theparties byestates left

it is inthat and for her for an estateunjust inequitable to be taxed
which she has no interest.

to a taxappreciateWe the fact that claimant was compelled pay
inon an estate it is she has in-clearlywhich now settled that no

terest, but the have with theproposition authoritywe to consider deals
invested this Court redress in this character.to a claim ofgrant

The law is in towell settled the State as to a claimant’s right
iscollected,recover a tax that and it also wellunlawfullyhas been

settled as what to secure a refundto is to be done in orderrequired
of same.

taxfixingof in theonly wayThe the action the County Judge
378,is Par.be reviewed an to the Court.may by appeal County

1913,120 Hurd’s p.Rev. Stat. 2099.chap.
Court has hear and determinejurisdiction“The toCounty

in relation to the tax under the Inheritanceall questions arising
120Law, 379, Chap. County Judge,Tax and the(Par. Supra)

tax, fromentered, a the andby hearing, appealsorder fixesupon
of to theCounfy Judge Countythe decision such be takenmay

378, 120,Para. SupraCourt. Chap-.
for re-Court, askingclaims to this apresentedSeveral have been

a, assessed, butbeen unlesswrongfullyfund of tax claimed to have
with statute cases ofgoverningclaimant in accordance theproceeded

kind, awards have beenthis their claims for denied.
facts,of inThis case a somewhat different statementpresents

ofto of the heirs Williamthat, rights respectivethe as thequestion
deceased, definitely when a decree was en-Metzger, was determined

aside will of William deceased.setting Metzger,tered the
onethe statute is clear' as to what is of arequired seekingWhile

thisby County Judge> yettax assessed the inerroneouslyrefund of a
the method the wasjudgment prescribed byit is our that statutecase

us; fact,inthe one claimantnot intended for cases similar to before
Countybecause the order of the Judgecould not follow said method

11, 1912, and the bill intax was Decemberfixing equitythe entered on
and to set asideMueller claimant others and haveof Marie against

deceased,Metzger,null and will of William was notdeclared void the
2,County, Illinois, 1913,until Julyin Cookthe Circuit Court offiled

of theentering1was after the order ofwhich more than six months
County Illinois, said tax andfixing the timeJudge County,the of Cook

wasand will not setexpiredof from order had the asideappeal said
filed,bill in andwas it wasequityuntil at least six themonths after

not filed claimant.by
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It is evident that ofby declaringthe decision the Circuit Court
void,decedent,the last will and testament of pos-the claimant cannot

is,sibly take the that the in thatproperty, interestreversionary
to Mueller a theoriginally willed Marie as trust fund. This being

case, it awould to her to the amount ofhardship compel laybe out
assessedmoney erroneously against her which she was paytocompelled

without fault on herany part.
allowingAfter the State the amount tax due itof from claim-

ant, Mueller,and findMarie we the excess to the Statepaid by claim-
ant to $785.86.amount to

■ an award in"Wetherefore make favor of the claimant for seven
dollars,hundred and witheighty-five ($785.86) interest there-86/100

on at the rate of three cent annum fromper per January 3, 1011.
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Hale,William B. et al

v.
State of Illinois.

22,Opinion December 1916.filed

Hale,Kales, Kelly & for Claimant.
General,P. State.Lucey, AttorneyJ. for

Georgeofof the estateClaimants are executors and trusteesthe
County,Cookdeceased, in was a resident ofHale,W. who his lifetime
Illinois,County,Cook16, 1915, JudgeIllinois. the ofApril CountyOn

$46,258.88.atentered an tax on estateorder the the decedent’sfixing
CookTreasurer ofpaidclaimants the CountyOn the same day,

the amountIllinois, $44,945.94,beingthe sumCounty, ofunder protest,
assessed the centless five discount.per

ofAn the order theJudgewas taken from the toappeal County
later, 7th ofCounty Court, dayand on the that CourtAugust, 1915,

$34,702.15.entered an the amount of Laxto befindingorder correct
A Countymade the Treasurer of Cookupon Countydemand was
upon $10,978.89,the Treasurer for the difference which wasand State

partbut neither of of this amount to claimants.anythem refunded
re-It is the State that claimants are entitled to abycontended the

that the$9,243.79,fund of and to allow them more would be charging
State interest.

anyWe fail force the State’s contention thatappreciateto the of
thepart authorityof this refund an allowanceof interest. Onrepresents

State,State, 306,2of v. Ct. of Cl. R. andBarth­olomae v.Carpenter
this claimants final of theopinion byfiled the order Courtdayr, County

a nineare to from the State to ten thousandamountingentitled refund
($10,978.89) dollars,and and there­hundred weseventy-eight 89/100

makefore an in their favor for this amount.award
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SkoogG.Julius

v.

ofState Illinois.

Opinion 22,December 1916.filed

Sullivan,T. J. for Claimant.
P. J. General, State.Lucey, Attorney for

case, C. positionclaimant in this Julius held the ofSkoog,The
in State of Illinois for someDepartmentclerk the Insurance of the

March,6th of1, 1911, and until on or about theyears prior July dayto
1915; a memberposition,A. D. he continued to hold his above and was

Illinois,the of by;of the State Service of State virtueclassified Civil
of 1911,an Act of June and in forceLegislature approved 10, Julythe
1, 1911.

The in this ease that claimant' ondischargedevidence shows was
191.5,6th March, positionthe of from the Stateday bythe said Civil

Service without beenany charges preferredCommission having against
him, and been heany hearing him, exceptwithout thathaving given
ivas required take an he receive theefficiencyto test and that failed to
necessary grade. The on 1stevidence further shows that the ofday

1915,April, he was reinstated the Civilby said State Service Commission
to said position mentioned,above thatand while he receivedemployed

wasand paid the State of sumby $125.00Illinois the of month.per
$97.20,He now claimpresents his to this Court for the sum of

being the balance of his of 19,15„month Marchsalary during the oil
unlawfullygroundthe hethat was thedischarged by State Civil Service

Commission.
The State does not contend that claimant is not entitled to the

balance of his salary, as in claim,stated his on the thatground washe
unlawfully discharged.

We therefore make an award to in sum ninety-sevenclaimant the of
and ($97.20) dollars.20/100



104

Fred C. Weis
v.

State of Illinois.
Opinion 22,December 1916.filed

Sullivan,T. Claimant.J. for
State.General,P. J. forLucey, Attorney

clericWeis, the ofcase, positionThe claimant in this C. heldFred
Illinois, time priorfor someof State of the State ofthe BoardMining

1915,D.January A.1, 1911, to, about the 24tli ofup dayto on orJuly
ofCivil of the Stateand a member the classified State Servicewas of

1911,Junevirtue ofIllinois, Legislature approved 10,an Act theby of
1,■andin force 1911.July

term of servicethat theduringThe evidence in this case shows
ofmentioned, byand the Statepaidabove the claimant received was
oftheper daymonth. That on 24tliIllinois, $125.00the sum of

the State1915, position byfrom saidJanuary, dischargedclaimant was
chargesCivil beenany having preferredService Commission without

thehim beforehim, any havingand without beenag-ainst hearing given
tohe wasCommission, except requiredthatsaid State Civil Service

grade.take test, necessary passingan efficient and failed to receive the
Febru-afterwards,The the first ofdayevidence further shows that on

Com-Civil Serviceary, 1916, claimant was the said Statebyreinstated
him, mentioned, andthe aboveposition formerlymission to held asby

month,$125.00at the. of as above stated.salary per
his to this Court for the full amountClaimant now presents claim

1915, firstthe of to theday January,of due him from 24thsalarythe
hethatday February, 1916, $1,538.42, groundof to on theamounting

had the State Civil Service Commission.discharged bybeen unlawfully
to saidThe that claimant is not entitledState does not contend

unlawfully discharged.amount of hesalary, because was
of claimant for one thous-We therefore make an in favor theaward

dollars.($1,538.42)and five hundred andthirty-eight 42/100
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Thomas L. Atkinson

v.

of Illinois.State

Opinion 22, 1916.Decemberfiled

Sullivan,T. J. for Claimant.
General,P. for State.AttorneyJ. Lucey,

thethat onAtkinson,L. statesThe claimant in Thomascase,this
Civil^November, certified the State1912, bysecond of wasday he

toIllinois, bookkeeperas generalService the State ofCommission of
on andIllinois, and thatthe the State ofBoard of Administration of

Civilafter be of classified Statesaid date he continued to a member the
Service of ofthe State Illinois.

February,in the 13th ofdayThe evidence this case shows that on
I).A. from the State1915, position byclaimant was saiddischarged

Civil beenany having preferredCommission without chargesService
him,against him beforeanyand without beenhaving givenhearing

Commission,the State Civil that he was to takeexcept requiredService
test, thean an that he to: receiveexamination for and failedefficiency

afterwards,grade. further shows thatnecessary passing The evidence
on the 1st of A. D. claimant was reinstatedday February, 1916, bythis

bythe State Civil heldposition formerlyService Commission to the
mentioned,him, month,as theper$150.00above and at ofsalarythe

salary alsohe received to hisprior discharge.
The claimant now his claim this Court for hispresents unpaidto

February,the ofsalary February, 1915, dayfrom 13th of to 1stday the
1916, $1,730.35,to the sum of theamounting on- that he wasground
unlawfully discharged.

The does not that claimant is not entitled to thisState contend
assalary, he was unlawfully discharged.

We therefore make an claimant in the sum of thous-award to one
and seven hundred and dollars.thirty ($1,730.35)35/100
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Cora Darin Lozza

v.

State of Illinois.

Opinion 22,December 1916.filed

for Claimant.Brown,& &Hay Creighton,Blatt andLagger
General,P. for State.Lucey, AttorneyJ.

in thethe factsalmost identical withThe facts in this case are
Illinois, in22, 1911,v. decided Maycase of StateFrank O. Johnson of

R., at2, Ct. Cl.in Volume ofClaims,Court of and reportedthe
227.page

award,an andclaimant is entitled tocase,On the of thatauthority
thatto as to the amountproperthe for this Court decide isonly question

should be awarded.
andclaimantbyFrom a of the evidence as offeredconsideration

awardedof this Court that claimant shall beState,the it is the opinion
$500.00.

that she be awardedIt is the of this Courtaccordingly judgment
said amount.
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DunlopJohn

v.

of Illinois.State

May 7,Opinion 1917.filed

& Claimant.Bartley,Weil for
General, State.forAttorneyEdward J. Brundage,

Mining Inspector workingClaimant was a State under di-the
1913,in InMining County.of the State Board Peoria an ex-rection

inin Crescent Coal mine Peoriaplosion Company Comity,occurred the
claimant an of theinvestigationand made disaster. He caused the

arrest of a miner the ofprovisions miningunder the and in do-laws,
ing enmity persons,this the of certain as a resultincurred of which

was the Grand PeoriaJuryclaimant indicted ofby County charging
office, inhim with malfeasance in that he to postfailed certain notices

torequired law,as and failkl see that a certainby hadentry! been
sprinkled.

The of the State MiningPresident employedBoard attorneys to
claimant, trial,after adefend the and claimant was acquitted.

The aMining Board bill for the servicesapproved attorneysof the
claimant,in adefending and issued voucher which was approved by the

Auditor,Department and Institution but the State Auditor refused
payment.

paidAfterwards claimant the nowattorneys and asks the toState
reimburse him. Claimant contends that he beshould be-reimbursed
cause washe a inpublic officer behalf of theacting State and because
of the fact that he was hisperforming duty, and thereby incurred the

others,ofill-feeling consequencein was putof which he to the expense
of defending himself the criminalon charges.

It would to be an injusticeindeed seem tonot reimburse this man
time,for expense,this but at same maythe it he argued that this was

the;one of the risks he undertook in performancethe of duties of his
position.

Under Supremethe of the Court inopinion Ferpus Russell,v. 270
325,Ill. -wemust hold that the President of the BoardMining had no
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to Itauthority employ attorneys to defend claimant. is that itargued
createwould a somewhat anomalous situation for the GeneralAttorney

defend claimant in a suitto where the PeoriaAtttorneyState’s of
wasCounty true,This isprosecuting. undoubtedly yetand under simi-

lar circumstances the State has a situa-provisions justmade for such
In 129 Statutes,tion. thechapter of Eevised the State andMilitary

22,Uaval Code in section 8 of article it expenseis thatprovided the
of a member whodefending of the militia is forprosecuted criminally
any act performancecommitted while in the of shall bemilitary duty
paid by State,the that be firstproviding Attorneythe General should

inconsulted to forregard the selection of the the defense. Un-attorney
fortunately, however, claimant,for there is applicableno such statute

State,to his case. The General is the law of andAttorney officer the
the State can incur expense attorney’sno for fees without his special
order. Under rejectthe circumstances we must the claim. Inasmuch
as there is rejectmuch and in the we itequity justice claim, would
without prejudice it opinionwere not for the further fact that from the
in case, cited,the Fergus it is that the wouldLegislatureabove apparent

no authorityhave to funds to claimant the factsappropriate underany
in this case.

The isclaim accordingly rejected.
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W. M. Wilkinson

v.
of Illinois.State

Opinion 7,May 1917.filed

Claimant.H. J. forSlagle,
General, for State.AttorneyJ. Brundage,Edward

Hospital oilClaimant was chief at the Jacksonville Stateengineer
1915, thereto, was a memberApril 30, priorand for several andyears

Law.of the classified service under the so-called Civil Service
He Examina-Efficiencyhad been to submit to a so-calledrequired

tion, and to the Civil Com-byreceive the Servicefailing grade required
15, 1915. At that timemission was dismissed from service on April

onhe was a He was reinstatedper$121.00of month.receiving salary
1, 1916. his be-continuously salaryHad he beenFebruary employed,

month underSeptember 1915, per$162.00would have beenginning 1,
a andgeneral Administration,order the Board ofadopted by approved
by the fromCivil Service the time he was absentDuringCommission.

he Heduty, worked for and earnedCity $600.00.the of Jacksonville
earned,now he beenseeks to recover the he hadamount would have

thecontinuously $1,294.00, Cityon less the amount received fromduty,
Jacksonville, $600.00,of or of $694.00.a total

inunlawfullythat he was conse-discharged,contendsClaimant
while off writtenduty.entitled to Hopayof which he should bequence

him. the case of v. Steven-In Bairdpreferred againsthad beencharges
in the service couldson, employeesit that classified270 Ill. was held569,

of efficiency,as a test their and fol-to take examinationnot be required
Civilopinion,of that the Service Commissionthe renditionlowing

State,position. byclaimant to his Thepassed a reinstatingresolution
with claimant on the meritsGeneral, not take issuethe doesAttorney

his claim.of
it is theunlawfully discharged, opinionInasmuch as claimant was

time con-Takingfor the lost. intopaidthis that he should beof Court
duty,his absence from"money duringamount of earnedsideration the

sum sixbe awarded the ofthat claimantit is the of this Courtopinion
dollars.($694.00)hundred andninety-four 00/100
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George Griffin,Carl P. andDennett F. Executors of the
Estate, Griffin,of A.Thomas Deceased

v.
ofState Illinois.

Opinion May 7, 1917.filed

&Zimmerman,Scott, Bancroft, GarrettMartin & Stephens, and
Randall, for Claimant.

Edward for State.Brundage, General,AttorneyJ.

Griffin,Thomas A. Boston,a of Massachusetts,resident died on
12, 1914,August a whichleaving duly probatewill was admitted to

in Suffolk,the County Massachusetts,of wherein claimants were ap-
pointed executors.

Decedent owned certain real and inpersonal Illinois,property
and was also of 60,511the owner shares 16,586of common stock and
shares of the stock of thepreferred Griffin aCompany,Wheel Massa-
chusetts whichcorporation, Illinois,was business indoing and owned

in He wasproperty 1,600Illinois. also the owner of shares of the pre-
ferred stock of the Hnited States Steel a NewCorporation, cor-Jersey
poration, business in Illinois.doing

Ancillary probate were inproceedings had the estate of the
indecedent of Illinois,the Probate Court Cook County, and an ap-

was'praiser the ofappointed by County CookJudge County to de-
the fairtermine market value the forof estate the ofpurpose fixing

estate, 13,inheritance tax in the on 1914.the October The appraiser’s
wasreport County Judge 28, 1914,filed with the on December and

ivas the order of the onapproved by County Judge, entered December
2-8, 26, 1915,1914. On an wasFebruary taken fromappeal the order

Countyof the to the Court CookCounty Judge of and aCounty, final
1916,19,order was and fromAprilentered on that order an appeal

was taken Court of onSupremeto the Illinois December 21, 1916.
Dennett,inIllinois,The Court of the case of People v.Supreme re-

216. at 43ported pagein Illinois reversedReports the order of the
Court in and remandedCounty the cause.part Subsequently the case

was in the of Cook anCounty County,rédocketed Court and order en-
withtered in the ofopinion Supremeaccordance the Court. On the

toJudge,order of the the Executors theCounty paid County Treasurer
County, $51,933.70of 19,Cook an inheritance tax of on January 1915,

$54,667.05assessed,the total amount less fivebeing cent forper pay-
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wasThis taxthe testator.after the death ofment within six months
Wheelthe Griffinstock ofthat the shares ofassessed on theorythe

law,tax becauseinheritancethe Illinoistaxable underCompany were
of that corporationassetsandtangiblecent of thethirty-six propertyper

thethe value ofcent ofand thatIllinois, thirty-six perwas located in
fourteenfixed ontax wasIllinois,in and a likeshares were taxable

Steel Corpora-in the United Statesvalue of the stockcent of theper
tangiblethat corporation’sfourteen cent oftion, perthattheoryon the

bywas approvedso assessedin Illinois. The taxassets were- located
from theurns appealedthis of the orderandCounty Judge, partthe

that that court foundthe extentCourt, it was modified toCounty and
have, value ofcent of thefifty pershould been levied onthat the tax

instockthe shares ofand thatin Wheel Company,the stock the. Griffin
and taxablewere not appraisableCorporationUnited States Steelthe

law.inheritance taxunder the Illinois
thewhether or notwas as toin the CourtSupremeThe question
thetaxable underwereWheel Companyshares of stock in the Griffin

assessable,was notthis stockIllinois, that court held thatlaws of and
Januaryof Cook onCounty Countyof the Courtand the final order

Court,Supremewith the of the13, 1917, conformity findinginmade
assessableproperlyalso found that the taxandaccordingly,found

$10,598.29.wasthe of the decedentestateagainst
held, that claimants thehaving paidhas repeatedlyAs this Court

which entitled them to a fiveperiod, perwithin six monthstax the
had the tax as-amount of beenpayment, properin thecent discount

instance, $10,598.29,would have paidin claimantssessed the first
5%, $10,068.38.less or

that should have been done toeverythinghave doneClaimants
of the excess tax were takenpaid. Appealsthem a refundentitle- to

times, claimants a re­and are entitled toproperwithinperfectedand
the amount and theactuallybetween paid,fund of the difference

intobeen consideration the factpaid,have takingamount that should
the amount for within sixpaid, payment-5% wras fromdeductedthat

months, would have been deducted if the5% amountproperand that
months.within sixbeen paidhad

General, in itsAttorney statement filed admitsState, thebyThe
of allregularityand the neces-proceedingsthe claimofvaliditythe

the refund.securetosary
of Court thatthe this claimantsjudgment beis consequentlyIt

$51,933.70 $10,068.38,andbetween or forty-differencetheawarded
andsixty-fivehundred dol-eight ($41,865.32)thousandone 32/100

lars.
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Smith, Smith,Fred Executor of the Estate of Thomas P.
Deceased,

v.

State of Illinois.

Opinion May 7, 1917.filed

Zim­George Smith, Judah, Willard, Reichmann,D. andWolf &
merman, Rund­all,Garrett & for Claimant.

General,Edward J. Brundage, for State.Attorney
The facts in this theas andcase between claimantstipulated

State asare follows:
Smith, 16,P.Thomas a resident Cook died OctoberCounty,of

1914, a willleaving which was theadmitted to in Probateprobate
Court of Cook County, and issued FredTestamentaryLetters were to
W. Smith as 1901, trustExecutor. In a certaindecedent executed
deed, in and which lieby conveyed certain to a trustee.property

On April 12, 1915, the inheritance tax ap-appraiser, previously
pointed by the ofCounty Cook found the value theJudge County, of
decedent’s estate subject $506,969.82,to tax be includinginheritance to
in his estimate the value of certain estates the trustbycreated instru-
ment executed decedent in 1901.by

County JudgeThe of Cook anCounty entered orderduly ap­
theproving 14, 1915,Onappraiser’s report. April claimant topaid

Countythe of $8,872.43,Treasurer Cook County, which was the
tax, $9,339.40, 5%,amount of the bjrreduced because of payment

within six ofmonths the death of decedent.
5, 1915, anOn June was takenappeal from the order theof

27,County Judge Court, 1917,to the and onCounty April the County
Court entered an order reversing partin the finding of the County

the atJudge, $4,336.13,and inheritance taxfixing on the thattheory
certain of the trust estate created the aforesaidby trust wasinstrument
not under the law.assessable inheritance tax

this 30,This claim was filed in Court on April 1917, and appear-^
anee entered the General.by Attorney

can no as thequestionThere be to correctness of the claim.
allClaimant has of himrequireddone to bethings done to secure a

to therefund, is entitled difference between $8,872.43,and and
$4,336.13,which the aforesaid sum of$4,119.32, is reduced 5%.by

is awarded theaccordinglyClaimant difference between these two
sum four thousand sevenitems, of hundred andfifty-threethe 11/100

dollars.($4,753.11)
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KnightArthur J.
v.

of Illinois.State

7,Opinion May 1917.filed

Pro se.Arthur J. Knight,
General, for State.Brundage, AttorneyEdward J.

Claimant, Koc-kford,a of the of wasCityresident mustered as a
D,private in Illinois inBattery Artillery,Field onChicago, Septem-

3, 19, 1916, organizationber 1915. thisOn June was called theby
ofPresident the United States for service on the Mexican border. On

day Hanover,that he inwas Xew onHampshire, 20th,and June he
Captaina fromreceived the of histelegram organization, commanding

him to at the atreport Armory at once.Chicago He wentimmediately
to Chicago by way Springfield,of and Xew YorkMassachusetts, City,
and'was the of input expense $34.43to liis railroad fare.paying

By way of claimant thatargument, states transportation en-of.
listed men under military regulations be paidshould to ofpointthe
mobilization, transportation isbecause from thepaid place of discharge

enlistment,the pointto of and claimant also cites the andMilitary
Code,Xaval 149,section which thatprovides transportation and subsis-

for all 3,tence officers and men on 4-duty under sections and 5 of
16,article shall be byfurnished the State. Section 3 for theprovides

inpay of officers when actual service of the State. Section 4 for the
pay of men when inenlisted active service. 5,Section for of en-pay

men inlisted encampments.actual service at It fairis to thatpresume
claimant enlisted involuntarily this militia organization.

When he went of the ofState, volition,outside he did so his own
and with full of theknowledge fact that he might be called toupon
report for the and serviceduty which he undertook performto when he.
joined the Heorganization. was not outside the State thebecause State

himrequired to be. When he took it himself Hanover,toupon go to
Hampshire,Xew it was on his own private business and he re-could

turn at his own expense time,and of his own at oranyvolition having
obligations D,undertaken the of a member Batteryof he could be called

toupon return when the State his services.required
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In our case,view of the claimant was not on until heduty reported
for at theduty appointed and there is in therendezvous, lawnothing

provideswhich for the ofpayment expenses actualbefore performance
of duty.

There is in the law that we cannothing nor is therefind, anything
in the military regulations that we have been informed of that would
warrant the of anmaking case,award in this but on the other hand it
is within the theprovince of toLegislature case,in this ifappropriate
it somay see fit. The claim appeals justice,)to one’s sense of and we
do not feel inclined to claimant be thepreclude claim. Thisrejecting
claim is rejected withoutconsequently to theprejudice, of claim-right
ant to prevent his claim to the Legislature.
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Barnard and Miller

v.

State of Illinois.

Opinion May 7, 1917.filed

Miller, forStarr, Brown, Peckham,Packard & Claimants.
forGeneral,Edward J. State.Brundage, Attorney

Claimants in of inengagedare the business printing Chicago, and
printed certain briefs for the State in the case of thePeople Stateof of
Illinois, Deneen, Governor, Stead,e.r rel S.Charles and William PI.

General, error,inAttorney Economyv. Powerplaintiff Light & Com-
error,pany, in thein Court of theSupreme United States.defendant

$1,157.29The of forstatement accounts this work was and claimant
$900.37,received to themthereon a ofleaving $256.92.due balance

The 49th AssemblyGeneral toappropriated money the Governor suffi-
bill,cient to itpay this and was audited theby Department and Insti-

correct,tution Auditor theand found but itemparticular of appropria-
Bussell,tion was inheld invalid the suit v.Fergusof 270 Ill. 304.

There is no but that bill isquestion the correct theand services
performedwere law,under ofexpress it is theauthority opinionand of

this Court that an award should be made.
We award sumaccordingly to claimant the of two hundred fifty-six

and dollars.($256.92)92/100
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HuennigJohn

v.

State of Illinois.

Opinion May 12, 1917.filed

Condon, Claimant.J. forT.
General, for State.Brundage, AttorneyJ.Edward

of the State of ExaminersClaimant was a member Boardappointed
8, 1915, inIllinois,of the State of on andFebruaryHorseshoers for

upon performedof his entered his duties andpursuance appointment
I).March,him A. 1917.until first ofrequired daythe services of the

the of in the entitledThe Court of State Illinois suitSupreme
foral, that appropriation paymentv. et decided the theFergus Russell>

was,Horseshoers,ofsalaries fees of the Board Examiners ofof and
other unconstitutional.among appropriations,

1917,his onperform February,Claimant continued to services and
$280.00,was him the sum of which he has been unable to col-there due

in theby Ferguslect reason of the decision case aforesaid.
It be for the State to refuse to claimant forinequitable paywould

connection,himthe services in this and we are thereforeperformed by
of that he is claim.the entitled to the amount of hisopinion

isClaimant awarded the sum of two hundredaccordingly eighty
dollars.($280.00)and 00/100
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Anthony Koechley

v.

State of Illinois.

Opinion 12,May 1918.filed

T. Condon,J. for Claimant.
General,Edward Brundage,J. forAttorney State.

This case is similar to of W. which casethe case John inHuennig
opinionan has been filed this For the in thatdate. reasons assigned

case, tve make an aAvardto claimant in this case of two eightyhundred
and dollars.($280.00)00/100
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MissionaryAmerican Association

v.

State of Illinois.

Opinion 12,May 1917.filed

Starr, Peckham,Miller, Brown, Packard & for Claimant.
for State.Brundage, Attorney General,Edward J.

Claimant is the laws of thecorporationa charitable underexisting
York,State New will IV.Henryof and as a. under the ofbeneficiary

Hubbard, deceased, themakes claim for refund of a ofportionthe
paidamount it as an inheritance tax in the matter of the estate ofby

1913,the will 29,decedent. The of the decedent was onprobated May
in the Court of NewSurrogate’s York,of the New and State ofCounty

19,lrork, 1913,and later apprais­on Hovcniber the ofupon report the
Illinois,ers appointed by the of Cook an orderCounty Judge County,

was byentered the valueCounty County,said of Cook theJudge fixing
$60,723.16.of the estate devised to claimant at

The order further claimant was not toprovided anythat entitled
exemptions that the tax was tax wasrate and that the total6%
$3,643.39.

inClaimant lawprovidedorder to the discount asprocure by5%
in cases where tax is within six the of de-paid months after death
cedent, $3,-paid the amount assessed it less toagainst 5%, amounting
461.23. This amount paidwas under protest.

In August, 1916, an appeal was taken from the order of the County
theJudge to Court, and a CourtCounty upon Countythe modi-hearing

fied the tax as assessed by Countythe the ofJudge, determining value
the interest to claimantpassing $57,910.66,at the tax thereon atand
$3,474.64.'

Claimant appealed from the theCountyorder of Court tothe
Supreme Court of Illinois, court,auponand in the latter it washearing
determined that the value of $37,008.22,claimant’s interest was and
that the property 5%,transferred to it was taxable at the rate of amount-
ing $1,850.41,to thatand the amount of tax was onlegally payable

19,Hovember 1913, the time paymentwhen claimant made asof the tax
assessed and fixed by $1,757.89,the wasCounty Judge the amountbeing

gTossof assessed,tax less the discount.5%
From the it isabove evident the erroneous order enteredby by

matter,inCountythe this claimant theJudge compelledwas to pay
$1,703.34 insum of excess of what have paid,should been had the as-

been correct in the firstsessment instance.
case,This the claimant isbeing $1,703.34.entitled to an award of

anWe make award in favor theaccordingly of claimant in the sum of
one thousand seven hundred three and ($1,703.34) dollars.34/100
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Michael Chambers
v.

State of Illinois.
Opinion 12,May 1917.filed

Rosenthal, Kurz & Houlihan, for Claimant.
P. General,J. Lucey, Attorney for State.

1914, thereto,the and forDuring year some claim-years prior
fronting Street, Illinois,ant owned a lot on West Chicago,Madison

which fiveupon he had erected brickone-story buildings.
ahis lot to the westAdjoining byivas tract of land owned the

State, a vacant width,but there was of land about instrip eleven feet
belonging extendingto claimant from the AvestAvailof claimant’s most

the east line of landAvesterly building to the owned the State.by
a contract forThe State let the erection of an on itsArmory

in ofcharge work,land and the contractor the that the Stateassuming
ofall of vacant propertyOAvned the Avest claimant’s buildings, made

althoughthereon claimant had informed himexcavation that he OAvned
land, eleven westextendingthe of feet from thestrip AvestAA’allof

his building.
made excavations on claimant’sThe contractor aproperty within
Availof his and asfeet the Avest a resultbuildingfeAv of greatly damaged

cracked, the building saggedsame. The Avails andthe fixtures within
claimantby were Abuilding partially destroyed.the OAvned concrete

claimant’s tobuilding Avest,therunning alongAA'allc aaus practically
theof excavation.by reasondestroyed

claimant,thecomplaints by thexifter contractorrepeated placed
it forwhere remained aboutbuildinghis on fifteenjacks months, and

Avasin such thatresult, building the ofshapea the businessas claimant
destroyed.Avaspractically

buildingsother Avasalso damagedOne of the claimant’s to such
apayingwho had been monthlyextent that the tenant rental of

to abandon thecompelled premises.wasmonth,$85.00 per
before us there is no question but thatthe record theFrom claim-

hedamages sustained,for the hasrecoveris entitled to andant in
are forced to thewe conclusionthe amount thatarriving at he suf-

in of the amount testified byexcess tofar thedamagesfered con-
behalf of the State.ontestifiedtractor aa'Iio

atdifficult arrive anto amount thatsomeAvhatWhile it is aa-duM
damages sustained,the amount of Aveare ofdefiantly determine the

twoentitled recover thousandis to fiwethat claimant hundredopinion
dollars.($8,500.00)and 00/100
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Michigan Building CompanyBoulevard

v.

State of Illinois.

Opinion May 12, 1917.filed

Mills, forAllen G. Claimant.
Edward J. General,Attorney State.Brundage, for

Claimant, a organized bycorporation existingand under and
ofvirtue the laws of the Illinois,State is owner of a certainof the

known as thebuilding Boulevard Illi-Michigan Building, Chicago,
nois, having purchased 1916,the same on October from19, Jarvis
Hunt, al,et Trustees.

timeAt the claimant in thepurchased buildingthe question,
the forJudges Appellateof Court the First District of the State of

Illinois, occupying 1229, inclusive,were rooms Nos. 122-1 to both in
said under two certain leases.building

in actThe leases were authorized an of thequestion by General
Illinois, 2, 1877,the State ofAssembly approvedof June thewhereby

Illinois,said Court of the- First DistrictJudges Appellateof the of
inauthorized to rent suitable rooms the ofCitywere forChicago hold-

Court,said and for use of the officersing thereof.
leases,the theto terms of the rent for theAccording period of

1917, $1,803.75and June to is due andApril, May amounting pay-
claimant, but it that the amountappears appropriatedable to for this

issufficient and there no handmoneywas not on at thepurpose present
which, isrent, acknowledgedthe the Statebytime to to bepay due.

buildingas owner of the is entitled to rent,Claimant receive said
with the terms of the leases intoin entered onaccordance behalf of

of the Court the-Judges Appellatethe for Firstbythe State District
true, we accordinglythis award claimantIllinois, beingof and the sum

andhundred threeeight ($4,803.75)of four thousand dol-75/100
lars.
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Tracy Luquer, L.Hoe, Dows, T. P.Richard M. JamesThatcher
Company York,Mitchell, NewofUnited States Trust

ofand Testamentthe Last WillExecutors of
Deceased, v.Orr,Alexander Ector

State of Illinois.

Opinion May 12, 1917.filed

Rust,Short, Davis & Claimants.for
for State.General,Brundage, AttorneyEdward J.

oftestamentwill andClaimants the lastare the executors of
1914,3,life Junedeceased, thisOrr,Alexander Ector who departed

a resident York.County,of NewBrooklyn, Kings
certain propertyhis ownedThe decedent at the time of death

assess-inheritance taxAvithin the State Illinois was forof that liable
ment theby State.

for a transfer15, 1914,On appliedor about December claimants
A\rasdecedent, consentof the the but beforevarious OAAmedbystock

Illinois, agreedit wasgiven the the State ofby Attorney General of
& BankTrustdeposit Savingsthat claimants A\riththe Peoplesshould

andfiftyof the sum of four thousand íavo hundredChicago, 00/100
taxthe of such inheritancedollars, to($4,250.00) guarantee payment

as bemight levied.
1914, fixingan11, JudgeOn the entered orderCountyDecember

$3,395.34.the atthe of tax to be estateagainstamount the assessed
the At-Trust Bank at the ofSaAdngs requestThe andPeoples
Countyof CookGeneral, a Treasurertorney Countymailed check to the

levied,as to-$3,514.19, inheritance taxfor the amount of saidbeing
of3, 1914,thereon from the date decedent’sgether AA'ithinterest June

death.
from the to theCounty JudgeClaimant the order ofappealed
a entered its finalCountyCourt and the CourtCounty upon hearing

cause, the of inheritance taxjudgment requiredin said amountfixing
frombe at This amount with interest thereon$2,096.59.to paid

4, 1915, first1914, the AArhenthe tax assessed3, to June date•June
Treasurer, $2,170.34.amounts topaid CountyAras to the

$3,514.18, the amount claimantsbetAveen paid byThe difference
withpaidamount should have in accordance$2,170.34, theyand the

is $1,343.84.final the CourtCountythe order óf
the lawnecessary steps required byhave topursuedClaimants

matter,them in this and it is there-of the amount duesecure a refund
theythis Court that he aivarded one thousandfore ofjudgmentthe

dollars.and ($1,343.84)three hundred forty-three 84/100
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Coffey v.John J.

State of Illinois.

Opinion May 12, 1917.filed

Brown, Hay & forCreighton, Claimant.
General,Edward J. Brundage, for State.Attorney

Claimant was electedduly Secretary of State Board of Equaliza-
1913,tion on August 1, performedand has the of fromduties that office

the date appointmentof his until time.presentthe
He was $5.00to receive forper day and he actedevery dayeachf

suchas officer paidand was on that frombasis the of his electiondate
toup and December,including daythe 31st of A. D. 1914.

JanuaryFrom 1, 1915, 1915,to and aincluding periodJune 30,
of one fifty-fivehundred he butdays, performed the duties of his office

notdid receive chancerytherefor reason of a in apay by decree suit
filed in the Circuit Illinois,Court of Sangamon County, by Fergusone
in which it was held that the appropriation under which claimant was
to receive his was invalid.pay

It claimant asperformedis admitted that the services required by
inequitablehim under the it would be to Mmlaw, requireand to serve

capacityState in this without compensation.the
the of office hun-havingClaimant duties this for oneperformed

is therefordred he entitled to receive at the rate offifty-five days, pay
him sum$5.00 and we therefore award the of seven hundredper clay,

dollars.seventy-five ($775.00)and 00/100
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MarieCuyler, Last Will oftheExecutor ofThomas DeWitt
Jessup, DeceasedDeWitt

v.

State of Illinois.

12,MayOpinion 1917.filed

Wormser, for Claimant.Rosenthal, Hamil &
General, State.forAttorneyBrundage,Edward J.

of Mariawill and testamentof the lastClaimant is the executor
resi-A. D. a1914,the ofJessup, day June,on 17tliDeWitt who died

Xewof the State of York.dent
Illinois, en-County,of Cook1915, the14, County JudgeOn June

report,tax whichappraiser’san the inheritanceapprovingtered order
$22,628.46.atonfixed the tax decedent’s property

theofentrytheto the date of17, 1915, priorwhich wasMayOn
ofpaymentthesecuringthe ofaforesaid, purposeorder claimant for

the Peo-depositedthe withestate,tax bemight againstwhich assessed
to credit of the inheritanceChicago,and Bank of theples Trust Savings

$30,000.00 they in turnin and'tax officials the sum ofproceedings,said
saidunder out ofpaid County, protest,to Treasurer of CookCountythe

tax$23,986.17, byof assessedthe sum of the amountbeingdeposit,
rate sixat the ofwith interest thereonCountythe order of the Judge,

17, 1914, of death.cent June date the decedent’sper per annum from the
Court from15, 1915, to the CountyOn an was takenAugust appeal

Countyaforesaid,tax and thethe order of the theCounty Judge, fixing
$18,829.50.taxafter reduced toCourt some deductions themaking
of ofSupremeA further Court the Statewas taken to theappeal

Court ofIllinois, from of the Countythe final order and judgment
judg-in reversal of the final order andCounty,Cook which resulted a

276 Ill.Court,ment of v. al 72.County People Cuyler,said et
Countya was in Court ofCountyLater final order entered the Cook

in accordance and of the Court.Supremewith the mandatejudgment
$14,907.87This final that total tax he whichorder the shouldprovided

$14,060.80represents the amount final order and ofjudgmentof the the
17, the of1914,with interest thereon at the rate from June dateof 6%

1915,decedent’s death to June the of said14, payment.date
$23,986.17Claimant the sum of in accordance withpaidhaving

$14,907.87the erroneous order instead of theCounty Judge,of the
amount ahe should have he is therefore entitled to refund of thepaid,
difference, $9,078.30.toamounting

seventy-We make an to claimant of nine thousandtherefore award
($9,078.30)and dollars.eight 30/100
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Merritt Starr

v.

State of Illinois.

Opinion 12,May 1917.filed

Starr, Brown,Miller, Peckham, forPackard & Complainant.
Edward J. forBrundage, Attorney General, State.

Claimant specialby of the Governorappointment of Illinois was
appointed and theserved State as in a certain inattorney case the
Supreme Court of States,the United known therein as thePeople of

relation, Governor,on Deneen,State Illinois the Charles S. andof of
Stead, General,William H. inAttorney errorplaintiffs Economyv. The

Light and Power in error.Company, Defendants
aforesaid,That attorneywhile asacting paidclaimant out for

State,and behalf of $10.84,on the the sum inof connection1 thewith
prosecution of case,said and the State has never himreimbursed for
this amount.

Fox State,the reasons set forth in the of &case Bernard Miller v.
which opinion term,was atfiled this awardwe to claimant sumthe of
ten and ($10.84) dollars.84/100
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by Next FriendHerJenca,FrankMinorJenca, aMatilda
v.

Illinois.ofState

12,MayOpinion 1917.filed

W. for Claimant.D’Arcy,J.
General, State.forAttorneyEdward J. Brund­age,

theone ofcrossingJenca, whileyearsabout sevenagedMatilda
was15, 1916,of OctoberIllinois,at thebusy Joliet, morningstreets on

Zim-MabelMissbyautomobileinjured by operatedstruck anbeing by
StateIllinoisthemer, Warden ofwhose father was at that time

Penitentiary.
wasin questionmachinepetitionThe that theof claimant states
hisandthe Wardenby Illinois,owned the State was used byof and

claim-byfor sustainedfamily injurybusiness that theand andpleasure,
young ladyant was in which themanneroccasioned theby negligent

operated the machine.
That the Doctrineforth, First:settingThe State filed a demurrer

ThatSecond:to the State.respondeatof is notsuperior applicable
inmentionedautomobileit does not that the theappear person driving

operationthetime ofpetitionthe in the of the at theemploywas State
is notof IllinoisThat the Stateof. the automobile in Third:question.

one its citizens.ofliable for the committedpersons againsttorts of third
of respondeatThis Court that the doctrinehas heldrepeatedly

inthe partysuperior State, thoughis not and evenapplicable to the
wouldState,of the Statecharge the was an of theemployeeautomobile

totrue, unnecessarynot be it isresponsible beingfor her acts. This
consider this The demurrer is sustained.case further.
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Burley,Clarence A. Executor of and Trustee the LastUnderas
Whitney,Will and Testament of Elizabeth J. Louisa

Chapin Telling, Greene,Elizabeth Edward F.
MaryChapin, andJr., WhiteW.

v.
State of Illinois.

Opinion May 16, 1917.filed

Clarence A. forBurley, Claimants.
Edward J. Attorney General, forBrundage, State.

Elizabeth J. in trustdeceased, bulk ofWhitne)r, left the her estate
to be given to her four theirto receivegrandchildren. They were not
respective shares until At ofthirty.attained the of the timethey age

death,her none of thirtysaid age years,children had reached the of
and the inheritance tax only grand­assumed that the eldestappraiser,

basis,child would reach that on thatage, and fixed the taxaccordingly
butallowing $20,000.00.one exemption of

taxThe inheritance was on that basis afterwithin six monthspaid
decedent,the death of the which to after$414.83, allowingamounted

the five centper bydiscount as law.provided
It was bebetween the beneficiaries that the tax shouldagreed paid

out of the fund of the ingeneral protectestate order to the eldest grand
child, and it agreed uponwas further that of of therecovery any part
tax, the same should be between them.divided equally

30, 1912,JuneOn .ofChapin Telling, grand-Louisa the oldest the
children reached the of and herage thirty years, received one-fourtli
share the exemptionof estate. been allowed her no claimHaving arose

to her of the taxas as assessed.share
Later, 5, 1914,on September Chapin Greene,Elizabeth the second

grandchildren years,oldest of the of re-thirtyreached the andage
ceived her theshare of estate. She filed a claim in thisaccordingly

$20,000.00,Court tax beupon exemptionfor the her of which would
$10.00,$200.00 discount,less the aperfive cent toamounting leaving

$190.00,total of with interest at the of fromrate the time of pay-3%
Herment. claim was allowed inby opinionthis Court an filed October

2, 1916.
13,1916, Jr.,On F.May thirtyEdward attained the ofChapin, age

years, and received his share of the estate. reached the ofHaving age
thirty ofyears, exemption $20,000.00,there is another bewhich should
allowed, $200.00,which the taxupon would be less the five centper
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of which$190.00a balancediscount, $10.00, leavingtoamounting
30,Marchbe with interest thereon fromshould refunded to claimants

the tax was1911, date when thebeing paid.
in hereinin this caseopinionFor the our formerreasons assigned

to, andninetyreferred claimants are awarded one hundred 00/100
from Marchdollars, perat three cent($190.00) with interest thereon

30, 1911.
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CompanyWalsh Construction

v.

State of Illinois.

Opinion May 16, 1917.filed

Vause, &Hughes Kiger, for Claimant.
J.Edward Brundage, forAttorney General, State.

Claimant here seeks to recover for on leveescertain work done the
at Cairo. It entered into the1913,contract on December with31,
Rivers and Lakes Commission for the of this work.doing

The claim is into itdivisible three the firstparts. part,Under
was estimated in the contract that the amount of excavation would-be
29,400 yards.cubic Claimant 19,308.1 theexcavated cubic andyards,
Rivers and Lakes 10,997.5Commission for theallowed excavation of
cubic The difference between claimant the Lakesand Rivers and3rards.
Commission overarose the asquestion to whether or not the excavation
should have had vertical or sides. It is from the evi­sloping evident
dence that it was necessary to excavate This notwith sides. issloping

extra,an and under the contract claimant entitled for theis to pay
actual amount of the execution. The State not contest the claimdoes
in this particular, $5,657.96.and the partclaimant on this should receive

partAnother of the claim the in thefor difference the cost due to
use stone theof and sand instead of has been out ofgravel, dismissed
case, and there forremains now consideration the claim for the main-

work,of aappearstenance track connections. It that over of thepart
the Illinois Central Railroad had tocertain tracks which had be removed

time;and from time to that the workreplaced pro-removed so could
ceed, replacedand so that the switch its For thisrailroad could cars.

Inpart, $2,726.84.claimant that there is it the sumalleges due of
the specifications, claimant out that it the of the Riverspoints was duty
and wayLakes Commission to ofprovide necessary right uponthe
which to hand,the work is be done. On the other the outpointsState
that the thespecifications that the are a ofprovide plans part
specifications, and that work to tocomplete,the is be made and

Commission,the satisfaction of the that for labor orand claims extra
material must inbe the writ-reported to Rivers and Lakes Commission

at theing writingtime must befurnished, presentedsame is and also in
at month,the end of the that shall be for as extra labornothing paid

unit,that can be under uponclassified of the heads whichany prices
fixed,are that the written notices on the of the contractorrequired part
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work,precedentare conditions to its for extra thatany recovery partoil
whenever thework is to be which was notrequired contemplated,done
Commission shall fix bythe and contractor shall abide theprices, the
same. It also providedis that in all value ofquestions regarding the
extras, variations, deductions,allowances or or the violation of the
contract, the decision of the Commission shall be final.

The Bivers and Lakes Commission to the claimsadverselydecided1claimant,of based on this state of facts.
weAs view this claim itpart extras,of the is for which toupon

entitle claimant to recover, the in theconditions contractprecedent
must have compliedbeen with. reports requiredThe of claimant were

made,not so far as the shows,record the Bivers Lakesand and Com-
mission, whose decision claimant should be final decided ad-agreed

toversely claimant.
There remains for us to butnothing rejectdo this of thepart

claim, and it is theaccordingly decision this Court that claimant beof
awarded the ofamount item, fifty-the first five thousand six hundred
seven and ($5,657.95) dollars.95/100
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City of Charleston

v.
ofState Illinois.

Opinion May 16, 1917.filed

Kincaid,John T. for Claimant.
Edward Brundage, General,J. Attorney for State.

The of Illi-City Charleston has furnished to the Easternwater
nois State Normal School 1913,since claims forJuly, and payment
water 1,furnished until 1917.April

When Normalthe School was Charleston,located at the City
Council a resolutionpassed to foroffering give all the water required
fifty $5.00,theyears for consideration of the schoolprovided be located
at Charleston.

1913,In an ordinance was forJuly, passed the instal-providing
water, meters, regularlation of and a was to therate school.charged

This bill was not andpaid Citythe threatened to disconnect the water.
athis, the school filed Bill of inFollowing the CircuitComplaint

County,Court of Coles andspecific performance topraying injunction
Cityrestrain from the water A in-cuttingthe off supply. temporary

andjunction was ordered the defendant demurred. The wasdemurrer
Circuit in turn bysustained the Court and the forby Appellate Court

District,the Third and the Court.Supreme
case,in inopinionThe Court its the inSupreme appearing 271

602,Ill. at held that was withoutCitythe to thepage authority make
agreement furnish water.to

the the Supremedecision of Court above cited to itsFollowing
that ofconclusion, we must hold thelogical City Charleston is en-

claim,its isthe amount of and ittitled to recover theconsequently
Court that the claimant be awarded the sumof this of fourjudgment

and dollars.($4,200.00)hundredthousand two 00/100
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SawyerAmos

v.

State of Illinois.

Opinion May 16, 1917.filed

Hardt,E. A. for Claimant.
Edward J. Brundage, General,Attorney for State.

‘Claimant ivas Chief Clerk for sev-of the State HealthBoard of
eral years prior to March 30, 1913, and thereto. On Marchsubsequent
30, 1913, the then Secretary died,of the theBoard and the next day
Governor directed the petitioner to the office ofassume the duties of

andSecretary appointed him immediatelyHe“Acting Secretary.”
entered upon the performance of the duties of that office and continued

Secretaryto act as both and 14,Chief Clerk of the Board until April
1914.

He had applied to the Civil Service Commission to- be relieved of
his duties as Clerk,Chief but his application was refused. It is ap-
parent from the record that he devoted a deal of time thegreat to
performance his duties,of it hours of extra work.requiring many

The statute provides that the of theSecretary Board of Health
shall be elected Board.by the There was no formal election, though
the members of the Board severally told him to act.

meetingsIn the interim between Board,of the the Secretary per-
formed all of its duties and exercised all of its andpowers, among
other things grantedhe licenses to practice medicine. In law, an

is aacting secretary Secretary. We are not prepared to hold that
claimant was not in fact the Board,Secretary of the to hold otherwise
might toindeed lead serious consequences.

The Chief Clerkposition of of the isBoard not a office,statutory
ofthat is.Secretary
Claimant beenhaving Secretary Board,of the as we view it, the

only question for us is asremaining to decide to whether or not he
is entitled to a salary, having salaryreceived his as Chief Clerk.

130,Saunders,In the case of the United v. 126States U. S. the
Court of United StatesSupreme the has held that statutes prohibiting

the orallowance of extra pay compensation to public officers have no



132

application to two distinct offices,^ or each ofpositions employments,
which has its own duties and compensations, and which offices may
both be held one atby person the same time.

doWe not question rightthe of claimant to have held both of-
fices, orpositions time;at the same asemployment it,we view he held
an employment and an office. Neither is this right thequestioned'by
State.

Under authority cited,the above we believe claimant is entitled
to and is entitled torecovery, compensation 31,receive from March
1913, 14,to 1914. The 48thApril General hadAssembly appropriated
$3,600.00 a the and inyear salary,for addition to this the Board paid

case,$150.00 month. In viewa our of the the assalary fixed lawby
month,$300.00was and claimant isper accordingly entitled to recover

for and$3,750.00, salarythe twelve one-half months.
claimantaward the sumaccordinglyWe of three thousand seven

and dollars.fifty' ($3,750.00)hundred 00/100
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Eugene Warfel

v.

of Illinois.State

Opinion 1, 1917.Junefiled

Davis, for Claimant.James E.
General, for State.AttorneyJ. Brundage,Edward

wasIllinois,Galesburg,ofCitya resident of theClaimant who is
Infantry,“C” ofRegiment6thCompanyinenlisted soldierregularlya

Eational Guard.Illinois
ofthe ordersunder1916, actingof whileOn the 16th day August,
incompanyofmembers hisotherofficer, assistinghe wassuperiorhis

build-armorythe oldfromcompanythe arms and stores of saidmoving
building.to newing armorythe

ofraftersthe roof andin and aboutThere birds nests locatedwere
in claimantofficer charge,from thethe and under instructionsarmory

he anddoing, slippedremove same. While sowas to theendeavoring
in thestriking projectionsto the floorbuildingfell from roof of thethe

of the fallas a resultobstructions andof heat radiators and otherway
fore-hip;the his leftthe knee andhis left was fractured betweenleg

wrist; jawhis leftelbow andarm and fractured between thedislocated
greatlyhe was otherwiseoff,all the teeth broken andfractured and

injured.bruised and
where he remainedhospital GalesburgClaimant a atwas taken to

at whereChicagoto a hospitalfor some months and later was removed
a in thatspecialist city.received treatment underhe

toto to treatmentthey respondHis are such that failedinjuries
the legrebreak and resetnecessaryIt was toany appreciable extent.

withtogetherand it is now about one inch shorter than normal. This,
disabled, andinjuries claimant to be permanentlythe other has caused

thathim,treated it is certainfrom the of whophysiciansevidence the
usual occupation.he will never be able to follow his

based onthe State isdisputed byHis to recover which is notright
code, paragraphHavalMilitary11 of article 16 the andsection of State

154, 1913, as follows:Statutes,129 which ischapter Hurd’s Revised
man of a Nationalor“In case where an officer enlistedevery

killed whilewounded orinjured,Haval Reserve shallGuard or be
in ofpursuancemanas officer or enlistedhis anperforming duty



134

man,orders from the said officercommander-in-chief, or enlisted
or his heirs or claimdependents shall have a the State foragainst

helpfinancial and assistance, and the State Court of Claims shall
act on the same as merits ofadjust mayand the each case de-

* *mand.
The record discloses that claimant was a man aboutyoung twenty-of

three ofyears age; that prior to he was in healthinjury goodthe and
had an ofearning capacity per$20.00 week.

intoTaking consideration injuries bythe sustained andclaimant,
money expended himby bills,for medical services and arehospital we
of the opinion that he should be the sum sixawarded of thousand five
hundred and ($6,500.00) dollars.00/100
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Myer J. Stein

v.

State of Illinois.

Opinion 1,June 1917.filed

B.George for Claimant.Gillespie,
General,Edward J. Attorney forBrundage, State

A passed Illinois,resolution was by the Senate of the State of on
19,or about 1915,June authorizing and one of its com-empowering

mittees to the educational theinvestigate system of ofCity Chicago.
The committee in was authorizedquestion to an andemploy attorney
the necessary assistants required to make the in ac-investigation and
cordance 2,therewith said 1915,committee on claimantJuly retained
to act as its attorney.

Claimant performed the work of himrequired by the committee
from the date of his employment to 14, 1915;andup including October

which timeduring he met with the committee at its various meetings
and conducted by the investigation by examining witnesses and taking

intestimony Citythe of and elsewhere.Chicago
The claim in this case is for the serviceslegal rendered the com-

mittee toamounting $2,600.00, and for moneys paid behalf,out in its
$1,100.00,toamounting a totalmaking $3,700.00.of

A demurrer was filed by the to claimant’s positionState forthsetting
in substance: That1st, the appointedcommittee theby 49th As-General
sembly to sit theduring recess of such had noassembly legal existence
after the sine 30,die onadjournment 2nd,June 1915.. That said com-
mittee had no toauthority employ attorneyan as the Attorney General,
alone, is the advisor oflegal the General and itsAssembly committees.

In view of the recent decision handed down theby Supreme Court
of Russel,this State, 344,v. 270 Ill.Fergus we must thathold the com-
mittee in this case had no authority to employ claimant as its attorney.

The demurrer is sustained.
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Patrick H. Giblin

v.
State of Illinois.

Opinion 1,June 1917.filed

T. J. forSullivan, Claimant.
J. General,Edward forBrundage, Attorney State.

Claimant is a resident of Illinois. On the 13thSpringfield, day
of August, 1915, was a ininjured employedhe while as clerk connection
with the Adjutant department AtGeneral’s of the State. the time of
his injury he was the of his inacting superiorunder orders officer storing
provisions in andboxes cases at Lincoln, which is located north-Camp

ofwest Springfield, Illinois.
compelledHe was auponto stand aboutplatform ten feet in height

in order to handle the different boxes and cases and while so working
the platform collapsed and claimant was thrown to the as aandground

of fall,result his lefthis arm shoulder wereand broken and fractured.
Prior to claimant’s injury he was atcapable earningof the rate

$21.00of per and a resultweek, as the ininjury questionof he was pre-
anycluded from work for adoing period of twenty weeks. He was also

compelled to out the sum oflay hospital$160.80 for bills and surgeons’
fees, in to beendeavoring cured.

In defense,this case the notState is tomaking any and"it is similar
State,the case of inv. which an was at term.filed thisopinionWarfel

For in case,the reasons given the Warfel we the opinionare of
that claimant is $580.80,entitled to an ofaward which includes the loss
of services claimant heby while was fromincapacitated work on account
of injury, togetherhis with him formoney expended by hospitalthe
bills and surgeon fees.

Claimant is accordingly awarded five hundred andeighty 80/100
($580.80) dollars.
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