



































TinegreEy Drinzing COMPANY

.
StaTe oF IvLiwois.

Opinion filed September 17, 1916.

Q. D. Bailey, for Claimant.
P. J. Liucey, Attorney General, for State.

The statement of claims sets forth that W. G. Tingley, A. D.
Bartholomew, W. S. Thompson, Q. D. Bailey and D. B. Carrithers, as
commissioners, applied to the Secretary of State for a license to open
books and accept subscriptions to the capital stock of a corporation to
be-known as The Tingley Drilling Company; that the commissioners
paid to the Secretary of State a fee of fifty dollars, and that a license
was issued to said commissioners, but that no subscriptions were re-
ceived to said stock.

This claim must be rejected for the reason set forth in the case of
William McKinley, R. W. Hood, and J. R. Ebersole v. State of Illinois,
Vol. 2, Ct. of Cl. Rep. p. 125; the facts being identical with thdse con-
sidered therein.




HerMAN WELLER AND JacoB H. Kricx, TESTAMENTARY TRUSTEES OF
)
THE HSTATE oF MINA LORENZ

.
STATE oF ILLINOIS.

Opinion filed October 2, 1916.

McCornmiick and Murply, for Claimant.
P. J. Lucey, Attorney General, for State.

On January 4, 1898, George Weller conveyed a life estate in certain
land in Liogan County, Illinois, to Henry Lorenz by deed, with re-
mainder in fee simple to the child or children of Katharine Lorenz,
the daughter of grantor and the wife of grantee, the grantor reserving
unto himself, however, the possession, use and occupation of the real
estate during his own life. This deed was recorded in the Recorder’s
office of Logan County on January 26, 1898. On March 30, 1910, the
said George Weller died testate leaving no children or decendants except
Mina Lorenz, the daughter of Katharine Lorenz. The will of said de-
cedent devised a life estate in the same premises previously decded to
the said Mina Lorenz and Lillie Lorenz and claimants were appointed
in said will as Trustees of the cstate of the said Mina Lorenz and the said
Lillie Lorenz. Lillie Lorenz, however, died before the testator, leaving
only the said Mina Lorenz as sole devisee.

An inheritance tax appraiser was appointed by the County Judge
of Liogan County on June 20, 1910, an appraisement was made and it
was found that the estate of Mina Lorenz under the aforesaid clause of
the will was subject to an inheritance tax of $593.92, and the County
Judge ordered said sum of money paid to the County Treasurer.

The said Mina Lorenz was represented by guardian ad litem on the
inheritance tax hearing. On September 22, 1910, claimants paid to the
County Treasurer of Logan County the sum of $564.22, the same being
the amount assessed less five per cent discount for payment within six
months. This money was paid over by the County Treasurer to the
State Treasurer. .
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On June 10, 1912, claimants filed report with the Circuit Court of
Logan County, and Mina Lorenz filed objections, claiming that $188.09
of the tax paid had been erroneously paid, in that it was an assessment
against the property taken by her under the terms of the aforesaid deed.
She denied that her title was a life estate under the will, and asserted
that she had a fee simple estate under the provisions of the deed, and
consequently said land was not subject to an inheritance tax. The Cir-
cuit Court overruled the objections and approved the report of the Trus-
tees. Mina Lorenz appealed from the judgment of the Circuit Court to
the Supreme Court, and at the April term, 1915, the Supreme Court
reversed the Circuit Courf, and found that $188.09 of the inheritance
tax paid by the testamentary trustees had been erroneously assessed
against the estate of Mina Lorenz, and erroneously paid to the County
Treasurer. The case in the Supreme Court is reported in Volume 26%
at page 30. On May 15, 1915, claimants revised their report in accord-
ance with the order of the Supreme Court, eliminating the charge of
$188.09 against the estate of Mina Lorenz.

Afterward, claimants made application to the State Treasurer for
a refund of this amount, but the Treasurer vefused payment. It is ap-
parent from the evidence that the claimants were advised that the title
to the property in question was taken by the said Mina Lorenz under
the will, and not under the deed. The testimony shows that claimant, -
Herman Weller, was so advised by counsel. Claimant, Klick, knew
nothing of the existence of the deed, except that claimant Weller had
told him of it and that claimant, Weller, had further taken advice of
counsel on the proposition, and following counsel’s advice they paid the
inheritance tax. There is no question about the good faith of claim-
ants in this matter, and there is no question but that inheritance tax in
the amount of $188.09 was paid in error.

The Attorney General had not filed any pleading in this case, nor
has he filed any argument in opposition to the claim.

Section 10 of the inheritance tax law provides that when an in-
heritance tax shall be paid ervoneously, it shall be lawful to refund,
provided that application for re-payment be made within two years from
the date of payment. Counsel for claimants argue that the statute of
limitations has not been pleaded by the State, and that even if pleaded
it could not be interposed as a bar to claimants’ right of action, for the
reason that the statute could not commence to until the date of the
final determination of the subject matter of the previous snit by the Su-
preme Court in 1915.

Rule 11 of the Rules of the Court of Claims, adopted and in effect
December 9, 1913, provides: “If it appears on the face of the declara-
tion that the claim is barred by the statute of limitations, the same may
he dismissed.” It is a rule of statutory construction that a statute of
limitations shall be strictly construed, and it has been further said as in
Stanninger v. Taber, 103 T11. App. 133, “The statute of limitations affects
only the remedy, and does not commence to run until the parties to be
barred have a right to invoke the aid of the court to enforce his remedy.”
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The Supreme Court found in 1915, that this tax was erroneously
paid. Previous to that time claimants were of the belief that it had
been properly paid, and in this belief they were supported by the ad-
vice of their counsel as well as the findings of the Circuit Court. After
the entering of the judgment of the Circuit Court, wherein it was found
that the tax had been properly paid, claimants certainly could not have
asked for a refund and it was not until the Supreme Court in April of
1915 found that the tax had been erroneously paid, that they could
possibly have filed this claim.

This Court does not believe that it was the intention of the Legis-
lature to make the limitation clause of the tenth section of the inheri-
tance tax law applicable to a case such as the one before us. While this
is not a case that would properly arise in a Court of Equity, it is one
which will appeal to a sense of justice, and we believe that claimants
are entitled to have refunded to them the amount of their claim.

It is accordingly the judgment of this Court that claimants be
awlarded the sum of one hundred eighty-eight and 09/100 ($188.09)
dollars.




GEORGE MARSH PULVER
v.
STATE oF IrIINoIs.
Opinion filed October 2, 1916.

Ierrick, Allen and Martin, for Claimant.
P. J. Lucey, Attorney (General, for State.

Claimant was a legatee under the will of Liulu M. Pulver, deceased.

The will created a trust estate conveying certain property to Charles
L. Allen in trust for the benefit for claimant and Irving Loveridge Pul-
ver until December 8, 1914.

On appraisal for inheritance tax, the value of the interest of claim-
ant was fixed at $2,396.22 and no tax was assessed, and the value of the
estate of the frustee was fixed at $48,185.84. This valuation was fixed
on the hypothesis that one or the other of the claimants would die before
the date of distribution and resulted in allowing to the claimant and his
brother together an exemption of $20,000.00, plus the value of the in-
terest as found, $2,396.22, or $22,396.22, and the tax was fixed at
$3006.35. Claimant and said Irving Loveridge Pulver both lived until
December 8, 1914, and under section 25 of the inheritance tax law are
entitled to a refund. Fach is entitled to a refund of one-half the dif-
Terence between the effective exemption of $22,396.22 and $40,000.00
which would be the exemption that both together would have. This
difference amounts to $17,603.78, and the one-half to which each is en-
titled is $8,801.89. The tax at one per cent on the interest of each is
$88.02, and the tax having been paid within the six months, and de-
ducting a five per cent discount equally, the amount that each should
have refunded is $88.62 plus interest from September 30, 1912, the date
of payment.

It is accordingly the judgment of this Court that claimant be
awarded the sum of $83.02, together with interest at the rate of 3%
from September 30, 1912.




Arice P. TAPLEY, ExECUTRIX OF THE LasT WInn or Axya S. TAPLEY,
DrcEASED
2.
StaTE 0F Irrivols.
Opinion filed October 2, 1916.

Harold V. Amberg, for Claimant.
P. J. Lucey, Attorney General, for State.

This is the claim of Alice P. Tapley, executrix of the estate of Anna
T. Tapley, deceased, for veturn of inheritance tax erroneously paid.

Claimant was a legatee of Anna 8. Tayley, deceased, late a resident
of Boston, Massachusetts.

Decedent died possessed inter alia of 164 shares of stock of The
Pullman Company, an Illinois corporation, and other sfock, which was
subject to a tax under the inheritance tax law.

On hearing had before the appraiser appointed by the County Court
of Cook County, the cash value of the property subject to tax was fixed
at $29,360.70, and the tax was fixed at $1,468.04; this appraisal and
tax assessment was confirmed by an order of the County Court on July
15, 1913, and notice thereof sent to trustees appointed uuder the last
will and testament. The tax was levied on the theory that the property
was willed to the trustees. Claimant paid the amount of the tax, less
five per cent, or $1,394.64 on July 11, 1913.

Claimant had no notice of the basis upon which the tax was assessed
until after she had made payment as aforesaid.

On February 15, 1915, the County Court of Cook County entered
an order setting aside its prior order, and ordering a new and corrected
appraisement; the appraiser appointed in said order fixed the value of
the property subject to assessment at $9,360.70, and fixed the tax at
$93.61. Claimant demanded return of the amount erroneously paid
from the County Treasurer of Cook County, and the State Treasurer,
but a refund was refused.

In view of the fact that the County Court by its final judgment in
this case has fixed the amount of tax at $93.61, claimant is entitled to
a refund. The amount to which claimant is entitled is the difference
between the tax paid, $1,394.64, and the amount of tax as found, less
five per cent, of $88.98, this amount being $1,305.71.

It is the judgment of this Court that the claimant be awarded the
sum of $1,305.71.




Irvixe Loveripge PULVER
V.
StiTE oF ILLINOIS.

Opinion filed October 2, 1916.
|

Herrick, Allen and Martin, for Claimant.
. J. Lucey, Attorney General, for State.

The facts in this case are set out in the case of George Marsh Pulver
v. State of Illinois.

Claimant is entitled to a refund of $83.62, together with interest
from September 13, 1912,

This Court awards the claimant said sum of $82.62, together with
interest from September 30, 1912, at three per cent per annum.



Lewis L. Crazks, Mary C. Casy, E Stavrtey Crarks, Jurierre P.
Crarxe, Anrce C. Repmerp, CoriNNE I axD Dumoxnt CLARKE, Jn.

.
STaTE or ILLINOIS.
Opinion filed October 2, 1916.

Gardner, Carton and Thomson, for Claimants.
P. J. Lucey, Attorney General and Arthur R. Roy, Assistant At
torney General, for State.

Claimants are devisees and legatees of Dumont Clarke, deceased,
who died testate on December 26, 1909.

By the decedent’s will a trust estate was created, claimants being
beneficiaries.

An inheritance tax appraiser was appointed to appraise decedent’s
estate by the County Court of Cook County, and on February 7, 1911,
an order fixing the inheritance tax was made by the County Judge.
This order determined the value of decedent’s estate to be $132,273.75,
and the tax was levied in equal shares among four of the children under
the proviso of section 25 of the inheritance ta\ law.

The tax was figured on the basis that Corinne I. Clark, Alice C.
Redfield, Mary C. Case and Lewis L. Clarke, would each take one-fourth
of the property or $33,068.43. After the deduction of the statutory
exemption of $20,000.00 in each case the taxable cash value was ascer-
tained to be $18,068.43 and on a tax rate of one per cent each was as-
sessed $130.68, and the fotal paid, was therefore $522.72. The tax was
paid after six months had elapsed after the death of the testator and in-
terest was paid on the tax, but as claimants admit, this interest was a
penalty for which there could be no recovery.

The trust terminated on December 26, 1914, by its own limitations
and thereupon the interest of claimants here became fixed.

Claimants now claim a refund under the proviso of section 25 of
the inheritance tax law for the difference between the amount paid and
the amount which each should pay, their respectlve interests having
been determined.

On this theory Lewis L. Clarke, Mary C. Case, Corinne I. Clarke,
Alice C. Redfield and Dumont Clarke should each have paid one-sixth
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of the total tax or $87.12 and K. Stanley Clarke and Juliette F. Clarke
should each have paid one-twelfth or $43.56.

Lewis L. Clarke, Mary C. Case, Corinne I. Clark, Alice C. Redfield
and Dumont Clarke each inherited property of the value of $22,045.62,
the values being based upon the values as appraised by the inheritance
tax appraiser, deducting from each of these interests the statutory ex-
emption of $20,000.00, and leaving value of $2,045.62, the tax upon
which at the rate of ome per cent would be $20.45. The interests of
Juliette F. Clarke and E. Stanley Clarke are each worth less than $20,-
000.00, hence there would be no tax. The tax which all together should
have paid would therefore amount to $102.25. Claimants thercfore
are cntitled to a return of taxes overpaid as follows: To Lewis L. Clarke,
Mary C. Case, Corinne I. Clarke, Alice C. Redfield and Dumont Clarke,
Jx., to cach the sum of $66.67, and to E. Stanley Clarke and Juliette F.
Clarke, to each the sum of $43.56, or a total of $4R0.47. To this should
he added three per cent interest from February 7, 1911.

It is accordingly the judgment of this Court that Lewis L. Clarke,
Mary C. Case, Corinne I. Clarke, Alice C. Redfield and Dumont Clarke
are each awarded the sum of $66.67, and E. Stanley Clarke and Juliette
F. Clarke, the sum of $438.56, together with interest thereon at the rate
of three per cent per annum from February 7, 1911.




Tiarotry M. CoUGiILAN
.
StaTE or IrLINOIS.
Opinion filed October 2, 1916.

Arthur B. Wells, for Claimant.
P. J. Lucey, Attorney General, for State.

John Coughlan, the father of claimant, died September 29, 1909.
Claimant inherited property to the value of $86,560.85, and this was
increased for the purpose of taxation in the sum of $23,989.20, the value
of property which claimant might have inherited had certain contingen-
cies happened. But these contingencies have since become impossible,
and it is now apparent that the entire estate inherited by claimant was of
the amount as above get forth. Claimant paid a tax of 2% on an as-
sessment of $110,549.56, less an exemption of $20,000.00 and further
reduced by five per cent for payment within six months. The amount of
the tax as assessed was $1,810.99, and the amount paid after deducting
a discount of five per cent was $1,720.44.

Claimant should only have paid tax at the rate of ome per cent
instead of two per cent, and he is uncdoubtedly entitled to a refund of
the tax on the value of contingencies which have become impossible,
but the case presents the further question as to whether or not he is
entifled to a refund of the excess one per cent that he paid on his own
inheritance. No appeal was taken by claimant from the order of the
County Judge assessing the tax at the rate of two per cent, and we
have repeatedly held that in such case, we could not act as a court of
review, and are precluded by the final order of the County Court.

But-the language of section 25 of the inheritance tax law is to
the effect that under such contingencies as exist in this case, claimant
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“shall be entitled to a return of so much of the tax imposed and paid
as is the difference between the amount paid and the amount which
said person, corporation or institution should pay under the inheritance
tax law, with interest thereon at the rate of three per cent per annum
{rom the time of payment.”

Claimant inherited only $86, 560 35, the tax on which, after de-
ducting exemptions of $20,000.00, would be $665.60, less the five per
cent discount, or $632.27. Following the language of section 25 of the
statute, we think it plain that claimant is entitled to a refund of the
difference between the amount paid and $632.27, the amount he should
have paid, and this case may be differentiated from those cases wherein
we refused to allow a refund because of the payment on a two per cent
hasis, because we have here a statute which explicitly says that he is en-
titled to a refund between the amount paid, and the amount that he
should pay, after the failure of the contingency.

The contingent estates which have become vested are each worth less
than $20,000.00, .and no tax can be assessed as against them.

Claimant is accordingly entitled to an award of the difference be-
tween $1,720.44, the amount paid, and $632.27, the amount he should
have paid, or $1,088.1%7, to which should be added three per cent per
annum under the provisions of the statute, from the time of payment
of the tax to the time of the payment of refund.

It is accordingly the judgment of this Court that Claimant be
awarded the sum of $1,088.17, with interest from March 25, 1910, at
the rate of three per cent per annum,




JOEN SHIELDS

.
StaTE or IrrINoIs.

Opinion filed October 2, 1916.

Walter T. Stanton, for Claimant.
P. J. Lucey, Attorney General, for State.

The declaration sets up that claimant was employed as an elevator
operator in the Cook County Hospital, and was injured as he claims in
an accident while he was operating an elevator, through the negligence
of a foreman.

The State has demurred and for special cause of demurrer sety up
‘that the doctrine of respondest superior is not applicable to the State
of Illinois.

This Court has repeatedly held that the State in the exercise of a
governmental function is not responsible for injuries to its employees,
and in consequence thereof, the demurrer must be sustained.




Crarexcr A. Bunriey, As ExzcuTor orF TrUsTEE UxNDER THE LaAsT
Wirtrn Axp TESTAMEXT oF ErizABETH J. WIIITNEY, DECEASED,
Lotiss Cmaprxy Trrirng, Erizaperi CirarINn GREENE,
Epwarp F. CraPIN, JR., AXD Mary W, WHITE

v.
STATE OoF ILLINOIS.

Opinion filed Ociober 2, 1916.

(larence A. Burley, for Claimants.
P. J. Lucey, Attorney General, for State.

Blizabeth J. Whitney died Qctober 13, 1910, leaving a last will and
testament which was probated in the Probate Court of Cook County on
October 22, 1910. ‘

The residuary estate was left in trust in equal portioms to four
grandchildren, Louisa Chapin, now Louisa Chapin Telling, Elizabeth
Chapin, now Elizabeth Chapin Greene, Edward Fischer Chapin, Jr.,
and Mary W. White, the will providing that the trustee should hold
the respective portions of each of the beneficiaries until such beneficiary
should attain the age of thirty years.

On proceedings to fix the inheritance tax, it was found that the
fair market value of the estate was $63,6G6.18, and the estate was taxed

" on the basis that omly the eldest grandchild would attain the age of
thirty years. Allowing the statutory exemption of $20,000.00, the
tax was fixed at one per cent on $43,666.18, or $436.66. This amount
Jess five per cent discount was paid within six months, nnder protest.
Payment was made out of the assets of the estate. by agreement among
the legatees.

Louise Chapin Telling attained the age of thirty years on June 30,
1912, and Blizaheth Chapin Greene attained the age of thirty years in
September, 1914.

Because of the fact that more than one of the heirs has now at-
tained the age of thirty years, claim is now made that an additional
exemption of $20,000.00 should have been allowed. Demand for such
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return was made on the County Treasurer of Cook County, and the
State Treasurer of the State of Illinois, and these demands met with
refusal to refund. Claim is now made for a refund of the tax on $20,-
000.00, which exemption would have been allowed the second grand-
child, had she been thirty years of age at the time of the fixing of the
tax, and claimants rely on section 25 of the inheritance tax law.

The tax was levied af the highest rate that would be possible, and
it is apparent that a refund should be allowed in this case.

Inasmuch, as the tax was paid within the six months period, and a
five per cent discount was allowed, claimants state that $190.00 was the
amount of overpayment to which they should be entitled to an award.

In the opinion of this Court, a refund should be allowed. We,
therefore, award the claimants the sum of $190.00 together with interest
at the rate of 3% from March 30, 1911, the date the tax was paid.
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Tur Ciizcaco AND ALroN RaTnRoAD CoMPANY

P.
STaTE oF ILLINOIS.

Opinion filed December 11, 1916.

Winston, Payne, Strawn and Shaw, for Claimant.
P. J. Tucey, Attorney General, for State.

Claimant filed a claim for two thousand seven hundred ninetyfive
and 00/100 ($2,795.00) dollars, but on a hearing it was agreed between
claimant and the attorneys for the State, that the amount due claimant
was one thousand five hundred five and 00/100 ($1,505.00) dollars.

The State admits that claimant is entitled to an award for the
latter amount. There is no controversy as to claimant’s right to recover
in this cage; the identical question having beea passed upon by this
Court in re:

The Chicago and Alton Railway Company v. State of
Illinois, 2 Ct. of CI. R. 249.

It is the judgment of the Court that claimant is entitled to an
award amounting to one thousand five hundred five and 00/100 ($1,-
5058.00) dollars.
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Epwix A. PEaSE, ExecuTor oF THE LAsT Wit AND TESTAMENT oF
Jomn H. PrssE, DECEASED

.
STATE oF IrnrInors.

Opinion filed December 11, 1916,

Kraus, Holden & Lawless, for Claimant.
P. J. Luecey, Attorney General, for State.

John H. Pease who in his life time was a resident of Kane County,
Tllinois, departed this life testate on the 9th day of May, A. D. 1913,
leaving claimant as his only son and heir at law. His will was admitted
to probate in said county and the court appointed an appraiser to fix
the value of the property for the purpose of levying an inheritance tax.
The appraiser appointed by the court found the value of the property
devised to claimant to he $107,087.74, and an order was entered fixing
the net tax at $1,654.6%, atter allowing the statutory exemption of $20,-
000.00, and deducting the 5%. which 1s allowed in cases where the tax
is paid within six months after the same is found to be due.

Claimant prayed an appeal from the order of the county judge to
the county court of Kane County, and in the meantime paid the amount
of taxes levied to the County Treasurer, under protest, that he might
save the five per cent discount. Shortly after the appeal to the County
Court, the Supreme Court of the State of Illinois, in the case of The
People v. Ullman, 263 I11. 258, rendered an opinion to the effect that
“Where a child takes from its deceased parents property valued in ex-
cess of $100,000.00 which with lawful exemptions deducted leaves less
than $100,000.00, subject to inheritance tax, the rate of taxation is one
(1%) per cent.”

The County Court set aside the order of the County Judge and
fixed the rate at ome per cent in accordance with the above opinion.

Claimant sought to recover from the County Treasurer of Kane
County, and from the State Treasurer, the amount erroneously collected
from him, but was informed by the State Treasurer that there was no
appropriation to take care of his claim. :

He did everything the law required to recover the amount due him,
and it is the opinion of the Court that he should be reimbursed to the
extent of $827.83, which he was compelled to pay by reason of the er-
roneous assessment,

Claimant is accordingly awarded $327.33.




|} 17

Axprew HorLnms

v

STATE oF TrriNois.
Opinion filed December 11, 1916.

Frank J. Snite, for Claimant.

D. J. Lucey, Attorney General, for State.

Claimant a police officer of Chicago, Illinois, was detailed by his
superior officer to go to New Haven, Connecticut, to arrest and bring
back, one Lillian Smith, alias Lillian Stewart, who was under indictment
by the Grand Jury of Cook County, Illinois. A requisition was procured
from the Governor of Illincis wpon the (Governor of Connecticut for the
return of the prisomer. Claimant went to New Haven and upon his
arrival there found the said Lillian Smith to be in a very bad physical
condition and for that reason it was deemed advisable to return her to
Chicago at once without waiting for the warrant to come from the
Governor.

The prisoner consented to go without the warrant, and the police
officer in New Haven informed claimant, that they would forward the
Governor’s warrant to him at Chicago, as soon as it came to them.

For some reason the warrant from the Governor of Connecticub
authorizing the return of the prisomer to Illincis, has mever been lo-
cated, although the files in this case disclose that the requisition from
the Governor of Illinois was received and accepted and that a warrant
issued in accordance therewith. Not having received the warrant in
question, claimant has been unable to secure from the State the money
he expended in making this trip, amounting to $160.12. The warrant
is the only authority he had for removing the fugitive to this State, and
without it, he is not in a position to establish hig claim against the State
for expenses incurred by him.

We recognize the necessity of officers complying with the law before
they can recover from the State for services rendered. However, we
feel that in this case claimant made an honest endeavor fo comply with
the law and he accomplished as much as if he had secured the warrant.
The money expended by him in returning the fugitive was expended
for the benefit of the State, and as a matter of equity, claimant should
be reimbursed.

While the defense interposed in this case estops us from making an
award to claimant, still we are of the opinion that claimant is entitled
to the amount paid by him for and on behalf of the State and we rec-

ommend that the Legislature make an appropriation to him in the sum
of $160.12.
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W. W. Loowmy
.
StaTe oF ILLINOIS.

Opinion filed December 11, 1916.

Wilas W. Cook, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant was employed as a guard at the Criminal Insant Asylum,
at Chester, Illinois, and on July 27, 1914, while engaged in performing
his regular duties as such guard, he was assaulted and beaten over the
head and face with a brass bozzle, by an inmate of said hospital. Com-
plainant further states that said State Insane Hospital at the time he
received the injury had accepted and was operated under the Work-
men’s Compensation law for accidental injury or death, passed by the
(Feneral Assembly of the State of Illinois, and approved June 28, 1913,
that said act was in full -force and effect at the time he received the
injuries; that he had accepted and was working under this act; that
he gave notice of said accident and injury so veceived to the Industrial
Board of the State of Illinois; that he complied with said law in every
respect, that a heaving of this case was had before the Committee of
Arbitration ag provided by law; that said Committee of Arbitration
found that claimant was entitled to the sum of $6.35 per week for a
period of fifty weeks; that an appeal was prayed and perfected to the
Industrial Board ; that said Industrial Board heard said appeal and ap-
proved and confirmed the findings of the Committee of Arbifration,
and that no appeal or further proceedings were had in said cause. A
copy of the findings of said Industrial Board is attached to and made a
part of claimant’s declaration, which shows that the Industrial Board
ordered the compensation payments to be made accordingly.

Claimant files his declaration in this Court for the sole purpose of
having this Court recommend to the Legislature the payment of the
amount found due him by the Industrial Board, and this Court is not
to pass upon the merits of the claim; that although section 4 of the
Workmen’s Compensation Law, defining the term employer includes
the State, no provision is made in said law for the payment of the
amounts found due by said Industrial Board by the State of IHinois,
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and no appropriation has been made by the Legislature for the pay-
ment of the amount of such findings.

The Workmen’s Compensation Law having been passed by the
Legislature subsequent to the act creating this Court, and the Industrial
Board having passed upon this claim as provided in said Workmen’s
Compensation Law, this Court is without further jurisdiction in cases
that have been placed directly under the jurisdiction of the Industrial
Board by the Legislature, such as claimant claims.

The claim is accordingly dismissed, without prejudice, however to
the rights of claimant to present his claim to the Legislature for the pay-
Tﬁfllt of the amount allowed by the Tudustrial Board of the State of

inois.




Dexxis Huinn
.
StaTE orF ILLINOIS.

Opinion filed December 11, 1916.

John C. Snigg, for Claimant.
P. J. Lucey, Attorney (eneral, for State.

In the amended declaration in this case, claimant states that he
was an employee of the Illinois State School for the Deaf, at Jackson-
ville, and was engaged in operating a circular saw in the carpenter shop
at the time the accident occurred. Claimant alleged that the saw was
dull and was unprotected by proper guards; that the wood being sawed
by him was seasoned and tough and that the combination of circum-
stances caused the board to jump and catch claimant’s hand so that
the thumb and two fingers of the left hand were cut off. It is apparent
from the amended declaration that the place of claimant’s employment
was operated by the State entirely in its governmental capacity.

It is impossible to ascertain from the amended declaration that
what occurred as alleged by claimant was in any way the proximate
cauge of the injury. ) ]

The State has filed a general demurrer. We consider that the
statement is bad on demurrer, and for the reason hereinbefore, stated,
the demurrer is sustained.




NEirs Buck ror TiiE Usk oF BosTox INsuRANCE CoMPANY OF BosTOX,
MASSACHUSETTS

V.
STaTE or InLIXNOIS.

Opinion filed Decemder 11, 1916.

Burt A. Crowe, for Claimant.
P. J. Lucey, Attorncy General, for State.

The record in this case shows that about six o’clock on the afterncon
ol December 4th, 1914, Neils Buck, claimant for the use of the Boston
Insurance Company of Boston, Massachusetts, was driving his automo-
bile north on a street in the City of Chicago, commonly known and de-
scribed as Liake Shore Drive, or Sheridan Road, near the intersection
of Chestuut street with said Lake Shore Drive, and in the center of the
street is what is known as a safety zone, in the center, of which zone is
a lamp post, which containg a red lamp for the purpose of safety and
warning ; that said Lake Shore Dhive at this particular place is under
the control and jurisdiction of the Lincoln Park Commissioners. The
evidence shows that Neils Buck, while driving his automobile on Lake
Shore Drive, near the intersection of said Drive and Chestnut strect,
attempted to pass to the left of a line of automobiles towards the center
of the street where the lamps were placed in safety zones, and thereby
collided with the aforesaid post on which was placed an unlighted lamp.
He had passed a number of these lamp posts prior to the collision, and
therefore was duly apprised of the fact that these lamp posts were placed
at intervals along said Drive. The evidence also shows that while dark-
ness had set in Neils Buck did not have the headlights on his automo-
bile lit. The evidence further shows that, at the time of the accident
said Neils Buck owned and there was in full force and effect a policy
of automobile collision insurance in a company known as Boston In-
surance Company of Boston, Massachusetts, and that said Neils Buck
recovered from and has been paid by said Boston Insurance Company
of Boston, Massachusetts, the full amount of his damages.

It is hardly necessary in this case to discuss the general facts, for
the reason that there is no liability on the State, in view of the well es-
tablished rule that the State is not liable for the torts of its agents,
servants or employces; and even though the lamp in the safety zone was
not lit, it is clear from the evidence that the said Neils Buck did not
exercise due care and caution for his own safety.

This Court in a Jong line of decisions has invariably held the same
ag stated in the foregoing paragraph, and it is needless to quote the de-
cisions. The claim is therefore rejected.




22 |

J. ¥. Scumint Bros. Co.
.
Stare or ILLINOIS.
Opinion filed December 11, 1916.

Brown, Hay & Creighton, for Claimant.
P. J. Lucey, Attorney (eneral, for State.

(laimant, is an Iilinois corporation which on October 18, 1912,
entered into a written agreement with the Board of Trustees of the
Western Illinois State Normal School for the construction of “The
Womang’ Building,” at Macomb.

Plans had been prepared by W. Carbys Zimmerman, the then State
Architect, and, prior to the completion of the building he was suc-
ceeded by James B. Dibelka as State Architect, who assumed super-
vision of the job.

Claimant had been paid on contract price the sum of $63,022.00
and has given credit because of deductions in the amount of $1,295.50.
The original contract price was $63,940.00. There remains in dispute
and unadjusted the following items:

A, $25.00 on account of an off-set between the living and recep-
tion rooms.

B. $96.00 deduction claimed by trustees on account of sewer not
being raised.

C. $965.00 deductions made by trustees on account of claimant
refusing to paint the plastering in the building.

D. Damages claimed by claimant occasioned by alleged delay on
the part of the board of frustees in exercising its option on roofing and
metal.

On April 15, 1914, Architect Dibelka issued his certificate covering
a balance duc of $1,243.80. This was delivered to the claimant and in
turn delivered by it to the hoard of trustees. The board, however, re-
fused to pay.

The $25.00 claim appears to have been paid. An allowance of
$85.00 was made and paid to the contractor because of a mistake in the
drawing of certain “I” beams. The architect made this allowance to
cover the extra expense due to this mistake, and it is apparent that the
$25.00 was included in the payment of $85.00.




| 23

The claim for $96.00 arvises out of the following state of facts:
The plans and specifications called for a tile sewer under the unexcavated
portion of the building. The sewer was installed by the contractor and
it was alterwards discovered that the elevation was improper. The con-
tractor made a bid to raise this sewer and this was accepted. The sewer
as originally laid by the plumber was of iron pipe, where the plans called
for tile. In the sewer as raised, the contractor used tile and the board
ingisted upon iron, claiming that because the contractor had seen fit to
use iron in the first place, it should use it in the relaid sewer. This
the contractor was under no obligationo to do, inasmuch, as the original
specifications called for tile and his bid for raising the sewer was ac-
cording to the original plans and specifications. The architect in a
letter to the contractor dated May 19, 1913, stated that he had given
no order for a change in the materials to be used. The State claims
that in a certain agreement made September 30, 1913, the contractor
withdrew this claim of $96.00. This agreement appears in the evidence
as State’s Exhibit “D”, and recites by way of preamble that credits have
been agreed upon among others, “sewer not raised, ninety-six dollars.””
It purports to be made for the purpose of removing funds from the
hands of the treasurer of the school and placing it in the hands of an-
other, and further states that, “nothing herein contained shall be con-
strued as changing or modifying in any way the terms and conditions
ol the contract,” etc. This agreement would serve only as evidence
tending to prove that such an agreement as claimed by the State had
been made, but in and of itself is not such an agreement as the State
contends it is.

The Court is of the opinion that this claim is just.

The next item of the claim is for the deduction of $965.00 because
the claimant refused to paint the plastering in the building. The speci-
fications for plastering offered in evidence by claimant contained the
following language: “The surfaces of all plaster, including walls and
ceilings, in all bath and toilet rooms on first and second floors, arve to
receive on coat boiled oil sizing, and two coats lead and oil paint, as
directed. In all bath rooms this paint to be white followed by two coats
approved white enamel. Paint plaster backs of all cases, without wood
backs, in same manner.”

The State on the other hand, offered in evidence a copy of specifica-
tions that were exactly the same except that the comma was omitted
after the word “ceilings.” The State contends that the contractor should
have painted all plaster surfaces. On the other hand, claimant contends
that the specifications did not call for painting of all plaster surfaces,
but were limited to only bath and toilet rooms and placter backs of
cases. Considerable argument is indulged in by counsel of both parties
as to the cffect of the insertion or omission of the particular comma. If
the comma were inserted there would not be much doubt as to the in-
~ tention.

A peculiar circumstance arises due to the fact that the word, “ceil-
ings,” as printed in both copies of specifications as offered, occurs at
the very end of the line, and on the copy as offered by the State, there
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would be no room for the insertion of a comma after the word, there
being no room between the st letter of the word and the edge of the
sheet upon which is written. In the copy as offered by claimant, there
is sulficient room for a comma between the last letter of the word and the
edge of the paper and a comma is there. The copy offered by the State
is apparently a blue print, made from an original typewritten copy.
There is no question but that the blue print offered by the State and
the typewritten copy offered by the claimant, are identical. IEvery pe-
culiavity of the typewriting and of the spacing are the same excepting
that the lines on the page in question of the blue print copy begin an
inch and a quarter from the left edge of the page, and on the type-
written copy about eleven-sixteenths of an inch from the left hand
edge of the page.

We are satisfied that the trouble arises from the fact that the type-
written matter did not occupy exactly the same rclative positions on
the pages. The copy offered by the claimant contains sufficient space at
the end of the line for a comma to appear; that offered by the State,
due to the fact that the line begins farther to the right than in the other
copy, does not contain space sufficient for a comma to appear.

We are satisfled that the comma appeared in the original specifi-
cations. The same paragraph of the specifications also contains the
following language: “Paint plaster backs of all cases, without wood
backs, in the same mauner.” It would seem that if it were contem-
plated that all walls should be painted that this would include the
plaster backs of such cases and on the other hand if all walls were not
to be painted, then there is reason for this specification, providing for
paint in those particular places.

Prior to the making of the contract for this building, the contractor
inquired of the architect as to the proper interpretation of this par-
ticular paragraph, and on the same day on which the confract was dated,
viz., October 18, 1912, the State Architect wrote a letter containing the
following language: “You are correct in figuring that only the bath
and toilet room walls and ceilings arc to be painted, but allow me to-
call your attention to the fact that these occur on the third floor ag well
as the remaining floors.” e have here an interpretation of the con-
tract prior to the beginning of the work, on the same day that the con-
tract was dated, by the architect who drew the specifications.

There is also testimony in the record to the effect that in the con-
struction of buildings, it is ordinarily not the custom to paint new
plaster surfaces, except in bath rooms.

In addition to all this, for form of specifications used by the con-
tractor, was furnished by the' avchitect employed by the State, and the
contractor had a right to reply on same in the form as furnished to him.
We believe that claimant is entitled to an award on this item.

There remaing now for our consideration the claim for damages
oceasioned by alleged delays on the part of the board in exercising the
option in the choice of materials. It is provided in the contract that
. the contractor should give an alternate proposal for furnishing all metal
specified copper, in No. 24 gauge galvanized iron, and that the alternate




bid shall be rejected or accepted within thirty days. This alternate bid
was made, but the board did not exercise its option within thirty days.
Claimant alleges that becaunse of this fact it was put to greater expense
because the price of material used increased $196.00 between the day on
which he made the bid and the day on which he eventually bought the
material. As we view this claim, the contractor would have been justi-
fied, and he should have purchased the material specified when the board
did not exercise its option within the time limited. The material even-
tually used was the material as originally specified. This, of itself, is
immaterial. However, had the contractor followed the clear language
of the contract when the board did not exercise this option, this loss
would not have occurred. In this view of the case, we do not believe
that the claimant should receive any award on this item.

As above stated, we are of the opinion that the claim for $25.00
should be denied, the claim for $96.00 should be allowed, the claim for
$965.00 should be allowed, and the claim for $196.00 for damages should
not be allowed.

It is accordingly the judgment of this Court that claimant be
awarded the sum of $1,061.00.




Epwarp W. EATON, ET AL
.
StaTe or ILrINOIS.

Opinion filed December 11, 1916.

Kerr & Kerr, for Claimants.
P. J. Lucey, Attorney General, for State.

The will of Thomas W. Haton, deceased, probated in the Probate
Court of Cook County, created a trust estate making Olive M. Baton
and Kdward W. Faton, frustees to manage same, to make certain pay-
ments to beneficiaries named, and on the death of the widow to divide
the remainder equally among his son and four daughters.

An inheritance tax was assessed on appraised value of $41,251.38,
with an exemption therefrom of $20,000.00, at the rate of oune per cent,
making a tax of $212.51, to which was added interest of $32.94, a total of
$245.45, which was paid on December 16, 1912.

The widow, Olive M. Eaton, died on July 23, 1914, and the five
children named by the testator survived her and took the remainder of
the estate. Claim is now made for refund of the tax paid on the theory
that the trust has failed, and that the states created by the will have
now vested.

Under the provisions of sechion 25 of the inheritance tax law,
claimants are entitled to a refund. )

It is apparent that the values of the estates inherited by the several
claimants are less than $20,000.00, and that in consequence no tax can
be imposed, so that claimants should have refunded to them the entire
amount paid, together with interest at threc per cent from the date of
payment.

It is accordingly the judgment of this Court that the claimants,
Edward W. Eaton, Charlotte G. Gardner, Marian A. Wade, Jessie M.
Taylor, and Ethel B. Gassneck, be awarded the sum of $245.45, to-
gether with interest thereon at three per cent from September 16, 1912.




SAMUEL ROTLLENBERG, ADMINISTRATOR OF TLLE EsTATE oF Issic L.
YOTHENBERG, DLCEASED

V.
Stare oF ILLINOIS.

Opinion filed December 11, 1916.

Schuyler, Ettelson and Weinfeld, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant seeks to recover for the death of Isaac L. Rothenberg, a
<hild of tender years, who came to his death by drowning in the lagoon
in Douglas Park in the City of Chicago, Illinois.

It is set forth in claimant’s petition that the ice covering on the
lagoon at that time was inviting to children; that the same was unsafe
and that there were no guards, police officers or other attendants to
warn children and keep them from going on the ice.

The State has filed a general and special demurrer to claimant’s
petition. Omne of the causes assigned by the special demurrer is that
the doctrine of respondeat superior is not applicable to the State, and
that the State is not liable for the torts of its officers, agents or
employees.

This Court has repeatedly held that the doctrine of respondeat
superior is not applicable to cases of this kind. The law is so well set-
tled that it will be unnecessary to cite any authorities.

The demurrer is sustained.




Wrizzzanm T. STAUTS
.
STATE oF InrINOIS,

Opinion filed December 11, 1916.

Ralph J. Hefferman, for Claimant.
P. J. Luucey, Attorney General, for State.

This is a claim for damages to a horse rented by Captain Frank
Tatman for claimant, for the use of Troop “B”, First Cavalry of the
Illinois National Guard, during its annual tour of duty in July, 1913.

The evidence shows that the horse in question was in good con-
dition when delivered to Captain Tatman, and was worth about $175.00,
that being the value placed on the horse by the Board of Survey. The
tour was made during the hot days of July, 1913, and several of the
horses, on one of the journeys, seemed to he overcome by the heat, and
would lie down and were almost exhausted on account of the extreme
heat and the extra long and hard trip, and when claimant’s horse was
returned to camp one night it wag suffering from exhaustion. The next
morning it was stiff and could not move. An assistant veterinary said
it had foundered. "The Board of Survey ordered the horse shot. The
horse was not shot, but placed in a pasture, but it did not recover.
Claimant was compelled to go to Chicago and get the horse, and he now
claims $10.00 for expenses for said trip, and $10.88 for freight charges
for shipping said horse and another horse from Chicago to Blooming-
ton. He kept said horse from September, 1913, to the fall of 1914, at
a cost of more than $25.00, and was unable to work him, because said
horse never got over his stiffness, and finally was sold for $25.00.

When a man hires a horse the law is, “He is bound to pay the ex-
pense of keeping it, use it moderately, and treat it as carefully as any
man of common discretion would treat his own animal, and supply it
with suitable food, and if the horse, when placed in the hands of a
bailee, is in good condition, and it is returned in a damaged condition
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or not returned at all, in an action by the bailor against the bailee, the

law will presume negligence on the part of the latier and impose upon

him the burden of showing that he exercised such care as was required

by the bailment.” o

Funkhouser v. Wagner, 62 111 59; Cummins v. Wood, 44
INl. 416 ; Benneti v. O’Brien, 37 I1l. 250. .

This Court passed on this same question in Campbell v. State of
ITlinotis, 2 Ct. of CL. R. 298.

We hold, that under the law and the evidence in this case, that
the claimant is entitled to an award, and if is the judgment of this
Court, that the claimant be and is hereby awarded the sum of one hun-
dred ninety-five and 38/100 ($195.38) dollars.
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Micmarrn IIEITLER
.
STATE 0F ILLINOIS.

Opinion filed Decemdber 11, 1916,

Morris Kompel, for Claimant.
P. J. Lucey, Attorncy General, for State.

Eugene De Luxe was charged with having committed a felony in
Cook County, Illinois, and to secure his release until the day of trial,
claimant signed his bail as surety in the swmn of five thousand dollars.

De Liuxe left the State a short time afterward and was not to be
found when his case was called for trial. The Court ordered the bond
forfeited, and claimant spent a great deal of time and money in trying
to locate the said Eugene De Luxe. He was located in the State of New
York, and claimant through the State’s Attorney of Cook County, had
a requisition for his arrest [rom. the Governor of Illinois wupon the
Governor of New York, requesting him to deliver to the authoritics of
the State of Illinois, the said Bugene De Luxe.

When De Tiuxe was located in New York, it became necessary for
a police officer to go from Chicago to New York to bring him back, and
this was done; claimant furnishing one hundred forty-five dollars to
cover the expenses of the police officer.

Claimant now seeks to recover the amount furnished by him to the
police officer for the purpose of returning De Luxe to Illinois.

From the recovds before us it appears that a proper expense ac-
count has been prepared and certified by the police officer who returned
De Luxe, and that the same was duly signed by the County Judge of
Cook County, and that claimant has in all other respects done what was
required to secure a refund of the money so furnished.

In order to have the prisoner returned to answer for the crime
committed within the State, it would be necessary for the State to
furnish the amount 1equned to bring him hack.

The claimant having paid this money, we are of the opinion that
it was cone for the benefit of the State, and he should be reimbursed.

We therefore award claimant one hundred forty-five dollars.




State Savives Loax axp Trust Codpaxy
. v,
STATE oF ILLINOIS.
Opinion filed December 11, 1916.

Herman H. Brown, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant, as administrator- of the estate of Mary A. Gardner, de-
ceased, paid to the County Treasurer of Adams County on July 3, 1913,
$756.90, same being the amount of inheritance tax found to be due by
the inheritance tax appraiser. It subsequently developed that an error
had been made hy the inheritance tax appraiser in that he found the
value of 131 shares of certain stock to be $170.00 per ghare, or $22,-
270.00, whereas in his report he set such value down as $32,270.00, in-
consequence of which the tax as levied was $100.00 more than should
have been levied. The report of the appraiser was approved by the
County Judge. No appeal was taken from this order to the County
Court, and in consequence the order of the County Judge remains a
final order.

In the case of Pattison and Harding v. The State, 2 Ct. of CL R.
349, a somewhat similar state of facts was presented, but in that case
an appeal had been taken from the order of the County Judge to the
County Court, and the County Court found that the previous order was
erroneous and entered an order finding that the tax should have been a
smaller amount than found by the County Judge. In that case this
Court made an award to claimant. But, it will be observed in that
case, the executors followed the remedy provided by statute and took
an appeal. In the case before us, this was not done, and the adminis-
trator is in effect asking of us that we act as a court of review. True,
there is no question but that the error in this case may be deemed one
of fact, for which, ordinarily, there may be a recovery in a proper forum.
But this Court cannot make an award in this case because the adminis-
trator has not followed the remedy provided by statute.

While we are satisfied that this error was made, it is not within
our power to make an award under the state of facts in this case. Pos-
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sibly the administrator may obtain relief by application to the Legis-
lature, and we will not bar any such action in this case by rejecting the
claim. '

It is the judgment of this Court that this claim be rejected without
prejudice so that the administrator, if it cares to, may present same to
the Legislature for its consideration.




Wirriay RUMMLER AXD EUugeNE RUMMLER, CO-PARTNERS AS RUMLER
AND RUMLER :

.
STATE oF Ir1INOIS.
Opinion filed December 11, 1916.

Harry P. Simonton, for Claimant.
P. J. Lucey, Attorney General, for State.

This is a suit in which claimants seek to recover for professional
services rendered the Commissioners of Lincoln Park, together with
incidental expenditures incident thereto. There is no question about
the facts as presented, but the State by its deniurrer raises the question
as to whether or not this is a proper claim for the consideration of this
Court. The itemized statement attached to claimants’ declaration, dis-
closes that this claim accrued to claimants on October 30, 1912. The
claim was not filed until March 8, 1915, more than two years thereafter.

This is an unliquidated claim and is barred by the Statute of
Limitations requiring all such claims to be filed within two years from
the date the cause of action accrues. (The Culver Construction Com-
pany v. State, 2 Ct. of CL R. 294.) ’

This being true, it will be unnecessary to discuss the other grounds
set out in the demurrer.

The demurrer is sustained.




Eaara Maver ExECUTRIX OF THE WILL 0F SI1voxN Maver, DECESSED
V.
StaTE oF IrnLINOIS.

Opinion filed December 11, 1916.

Simeon Straus and Ira E. Straus, for Claimant.
P. J. Liucey, Attorney General, for State.

(laimant presents this as executrix of the estate of Simon Mayer,
deceased, by appointment of the Probaté Court of Cook County, Illinois.

After the death of decedent, his safefy deposit box was opened, and
claimant was required to deposit $2,000.00 in the Fort Dearborn Na-
tional Bank of Chicago to cover possible inheritance tax before being
permitted to have access to the contents of said box.

The record shows that on February 14, 1913, the County Court of
Cook County entered an order fixing the inheritance tax in said estate
at $1,985.70, fixing the fair market value of the succession to Fmma
Mayer, the widow, at $116,784.76, and the taxable value after deducting
the statutory exemption of $20,000.00 at $96,784.76, and the tax as-
sessed at the rate of 2%. The bank transmitted the amount of the tax
payment, less 5% of $1,838.92, to the County Treasurer.

Claimant’s attornev protested to the inheritance tax attorney that
the tax should have been assessed at the rate of 1% instead of 2%, and
g0 far as the record shows that is the only protest of any kind that was
made.

No documentary evidence has been filed in this case from which
we can ascertain just what proceedings were taken in the County Court.
The evidence is to the effect that the final order was entered by the
County Court and not the County Judge. If the order had been entered
by the County Judge and was erroneous, an appeal could have been
taken, and so far as record in this case shows, it might have been taken
to the County Court. If an erroneous order was -there entered, then,
of course, an appeal could have been taken to the Supreme Court. There
is no doubt but that an erroneous order was entered and so far as the
tecord shows-it was entered by the County Court. The tax should have
been levied on the basis of 1% instead of 2%. DBut. instead. of appeal-
ing to the Supreme Court to have the erroneous order modified, claim-
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ant protested only to the inheritance tax attorney, who, of course, was
without authority {o enter any order, and the judgment of the County
Court so far as appears from this record, was a final order.

This Court has repeatedly stated that it is mot a court of review,
and for us to disturb the order of the County Court would be to assume
that authority which we do not have.

In those cases wherein the facts were similar to those in this case,
and wherein this Court has found for claimants, orders assessing a 2%
tax were either entered by the 601111ty Judge and on appeal ehan(red to
1% by the County Court, or fixed at 2% by the County Court, and on
appeal changed to 1% by the Supreme Court. On the other hiand, we
have refused to make an award in those cases where the final judgment
of either the County Court or County Judge erroncously assessed the
tax at 2%, and claimant failed to appeal from the order and have same
assessed at 1%.

Inasmuch as in this case a final judgment of the County Court
which had jurisdiction, fixed the rate at 2%, we cannot act as an ap-
pellate tribunal and set that judgment aside. This, in effect, is what
claimant asks us to do. On the face of the record as presented, claimant
has not pursued her remedy provided by law.

In view of this situation, we cannot make an award in this case,
and in consequence thereof, it is the judgment of this Court that this
claim be not allowed.
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CrARA SCHROEDER BY AUGUST SCHROEDER, HER FaTiter awD NExT
FrizNp

V.
STATE oF ITLLINOIS.

Opinion filed December 11, 1916.

Francis X. Busch, for Claimant.
P. J. Lucey, Attorney General, for State. ”

The State is not responsible for the misfeasance, wrongs, negligence
or omissions of duty of its officers, agents or servants for it does not
guarantee to any person the fidelity of the officer or agent whom it em-
ploys. Henke v. State, 2 Ct. of Cl. R., 11; Rood v. State, 2 Ct. of CL
R. 22. The doctrine of responudeat superior does not apply to the State,
and the State is not liable for the torts of its officers, agents and em-
ployees. Buszkiewicz v. Staté 2 Ct. of Cl. R., 894; State Bank of Chi-
cago, Admr. v. State, 1 Ct. of Cl. R., 158. ’

The declaration in this case discloses that the claimant, Clara
Schroeder, a little girl of about fourteen years was injured on Jume 7,
1914, by falling over a wire gate in Lincoln Park while she and a little
companion of about the same age were strolling near the duck pond of
the park. She suffered a fracture of two bones between the wrist and
elbow of her left arm and while the injury will probably cause her arm
to become weakened, the physician in attendance stated that as she grew
older the arm would become as strong as ever.

In paragraph 4 of section 3 of the Act of 1903, creating the Court
of Claims, it provides among other matters, that the Court of Claims
shall hear and determine “All other unadjusted claims of whatsoever
nature or character against the State of Illinois.”

Counsel for claimant contends that the case at bar comes within
this classification.

In the case of the State Bank of Chicago v. State, 1 Ct. of .ClL. B.,
page 164, the Court held as follows: “Public or State officers with only
certain powers and duties enjoined upon them by the statute do not
come within the doctrine of respondeat superior. Applying this rule
the South Park Commissioners being merely appointive officers with
certain statutory powers are mere subdivisions of the government. They
are mere assistants to the State in the exercise of its functions; not
created at their own instance but for the purpose of aiding and assisting
the sovereign powers of the State in carrying on the functions of the
government and they are not liable fgr the negligence or tortious acts
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of its servants.” Further the Court said: “It has been judically de-
cided that the Board of South Park Commissioners are not liable in
their corporate capacity. How, then, can it now be claimed that the
State is liable for the acts of the Board of South Park Commissioners 7
This cage was cited with approval by the Court in the case of Busckewicz
v. Stule, supra, and the doctrine therein announced has been uniformly
Tollowed by this Court.

The claimant in that case was seeking an award by reason of the
alleged negligence of the Lincoln Park Board, and as in this case in-
sisted that the claim came within that part of section 3 of the Act of
1903 which recites that “it shall be the duty of the said Court to hear
and determine * * % all other unadjusted claims of whatsoever
nature or character against the State.”

The Court in its opinion in the case of Ilenke v. State, supra, on
page 13, held as follows: *“Prior to 1877 there was no forum or trihunal
in this State wherein claims could be filed against the State of Illinois.
By the Act of 1877, fivst creating the Commission of Claims, to be com-
posed of one Judge of the Supreme Court and two Circuit Judges of
the State, it was declared to be the duty of the Commission ‘to hear
and determine all unadjusted claims of all persons against the State of
Ilinois”  During the existence of the Clommission under this Act no
claim for personal injuries seems to have been filed against the State.
In 1889 the Legislature revised the Commission of (laims Act, chang-
ing the manuer in which the commission should be constituted, and
speficially setting forth its jurisdiction. The clause referred to in sec-
tion three by claimant as to ‘all other unadjusted claims’ first appeared
in this Act. The same year this Act went into force, the commission
early passed upon the question here involved, and the opinion then
rendered has been an established principle, closely followed by this Court,
ever since in’ the adjudication of similar cases. It was then held
(Schmidi v. Slate, 1 Ct. of ClL. R. 76-79) that the law creating thig
commission doex not undertake to create a new liability against the State,
but provides a method by which claims against the State may be heard
before this commission” And again on page 80, ‘It is our understand-
ing that * * * this commisgion has no power to make an award in
any case unless the facte show a legal or equitable claim against the
State.

In so doing the commission seemed to follow the opinion of the
Magsachugetts Court filed the same vear, in Murdock Grate Co., v. Com-
monwealth, 24 N, E. 854, where the Court in passing upon a similar
statute in that State succinetly says: “The Act we are discussing dis-
closes no intention to create against the State a new and heretofore un-
recognized class of liabilities, but only an intention to provide a judicial
tribunal where well recognized existing liabilities can be adjudicated.””

The law is so well settled that the State is not responsible for the
misfeasance, wrongs, negligence or omissions of duty of ite officers,
agents or servants (which includes the Commissioners of the Lincoln
Park Board), in the absence of statutory enactment creating liability
that it precludes a recovery. It is therefore the judgment of the Court
that this claim be denied.
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A, T, Worerr Comrany, A CORPORATION
v,
StaTe oF lniixors.

Opinion filed December 11, 1916.

Arthur 7. J. Welsh, for Complainant.
P. J. Lucey, Attorney General, for State.

This claim is for horse hire and hauling furnished by claimant to
Battery B, Field Artillery Battalion of Chicago, Illinois, from May 21,
1910, to May 30, 191%2.

The original bill was for seventeen hundred nine ($1,709) dollars,
upon which was paid twelve hundred ten ($1,210) dollars, leaving a
balance due of four hundred ninety-nine ($499) dollars.

There is no question concerning the facts in this case, nor is thers
any question but that claimant’s account is correct and that he should
be remunerated. However, this is an wnliquidated claim coming within
the Statute of Limitations requiring said claim to be filed within| two
years. from the time it accrued. This being true, there is nothing fur-
ther to do than to deny the claim because this court has no power to
make an award in such cases.

This has been the uniform holding of the court for many years and
the law is so well settled that it will be unnecessary to cite any authorities.

It is the judgment of the Court that the demurrer be sustained.




KaTitarine 8. LEcnLEITER, Doixeg Busixess us TirE Builbers SurrLy
COMPANTY

v.
STATE oF IrLINOIS.
Opinion filed December 11, 1916.

Michael ¥. Gallagher, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant in this case had been conducting ler business in
Chicago, Illinois, under the name of the “Builders Supply Compawy,”
and desiring her business incorporated under the above name, on No-
vember 10, 1913, sent her check for fifty-five ($55) dollars to the
Seeretary of State, with instructions to forward to her the necessary
incorporation papers. She was informed by the Secrvetary of State that
the name “Builders Supply Company” was not available, but that she
might select some other name. She was also advised that the fifty-five
($55) dollars was placed to her credit.

("laimant not desiring to use any other name wrote to the Secretary
of State informing him to this effect and requested him fo return the
said fiftv-five ($55) dollars, which she had advanced. She was after-
ward informed that thi§ amount could not be returned as the same had
been paid to the State Treasurer. This claim is filed to recover the
fifty-five ($558) dollars paid to the Secretary of State.

When claimant forwarded the monev in question to the Secretarv
of State with instructions for certain corporate papers she was informed
by him that the same could not be igsued, and under the circumstances
it occurs to us that she is entitled to a refund of the money advanced
by her.

This case differs from those cases in which a license has been
granted, but where the parties afterward refuse to complete the or-
cranuatlon In this case the S‘ta‘ce did not comply with her request and
ﬂ1ere is no good reason why the Siate should retain the money advanced
by claimant.

We are of the op]n]on ‘that claimant is entitled to relief in this
case, and we therefore award her the sum of fiftv-five ($55) dollars.
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Wirniaae B. Moax
v.
StaTE or ILLINOIS.

Opinion filed December 11, 1916.

William B. Moak, for Claimant.
P. J. Liucey, Attorney General, for State.

Claimant in this case on behalf of Irvin A. Rice, et al., paid ninety-
five ($95) dollars to the Secretary of State to secure a license to open
books of subscription to the capital stock of D. S. Wilson & Company,
a proposed corporation with a capital stock of filty thousand ($50,000)
dollars.

After the license was issued the parties decided not to proceed
further with the corporation, and claimant made a demand for a refund
of the license fee advanced by him, which was refused.

This claim is brought in this Court to secure a refund of the amount
of the license fee so advanced.

Claimant seems to be under the impression that this case differs
from those cases in which the corporation itself advances money for a
license fee but fails to proceed with the business of the corporation. The
Court is at a loss to see where theve is any difference so far as the
liability of the State iz concerned.

Counsel for claimant argues at come leneth that an award should
be made in this case on equitable grounds and cities the practice with
reference to sheriffs and other fee officers in their respective counties.
He is inclined to believe that the purpose of the Court of Claims is gov-
erned by set rules except those of its own making, and that its sole
purpose is to adjust claims against the State.

In O’Donnell v. State, I Ct. of CL R., 255, which has been cifed
with approval in different cases the Court said: “We can allow claims
against the State only in cases where by express statutory provisions the
legislature has created a liability on the part of the State for the acts of
its agents; or rather waives the exemption of the State from such
liability.”

In Schmidt v. State, 1 Ct. of CL R., 76-79, the Court said: “The
law creating this commission does not undertake to create a new lia-
bility against the State, but provides a method by which claims against
the State may be heard before this commission, and the claim rejected
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or an award made in favor of the claimant. The statute creating this
commission, after reciting the various classes of claims of which the
commission might have jurisdiction, among which may be said to be
included claim of this petitioner, provides: ‘And such commission shall
hear such claims according to its rules and established practice and de-
termine the same according to the principles of equity and justice, ex-
cept as otherwise provided in the laws of this Siate””

Continning in the same case on page 80, it discusses the points
raised by claimant in his argument in the case at bar: “The point has
been pressed in argument by counsel for claimant that the legislature
would have the vight in a case of this kind, in-its discretion, to allow
a reasonable sum to persons injured, making an appropriation for its
payment, although the claim was strictly speaking, neither a legal or
equitable claim, and that the intent of the Act creating this commission
was to transfer to the commigsion the same discretionary power that
the legislature would have; or in other words, that the commission would
be justified, although believing the claim was neither an equitable or
legal claim against the State, in its discretion to make an award against
the State and in favor of the claimant. o this proposition we cannot
agsent. It is our understanding that in the use of the language ‘to de-
termine the same according to the principles of equity and justice’ is
meant and used with a legal signification and that this commission has
no power to make an award in any case unless the facts show a legal or
equitable claim against the State. We do not believe it was the inten-
tion of the legislature to leave it discretionary with the commission to
make an award in favor of the claimant regardless of the question as to
whether or not he had a legal claim against the State.”

Tt is required by the statute that “preliminary to the filing of any
papers in the office of the Secretary of State in order to incorporate
under the laws of this State, the proposed incorporators must pay to
the Secretary of State the fec prescribed by the statute.”

In the case of Thomas A. Murphy el al., v. Slate, which opinion
was filed at this term, the Court cited approval McKinley et al, v. Stule,
2 Ct. of C1 RR. page 125, and Wells-Liddell Co., v. State 2 Ct. of CL R.
page 381, wherein we held as follows: “Where a fee has been paid to
the Secretary of State in order to obtain a license to incorporate, such
fee may not be recovered back even though no subscription to the capital
stock is received by the commissioners’ or no further action is taken
to complete the incorporation.”

As this claim is governed by the principles set forth in the cases
herein above referred to, we are satisfied that the facts set forth in the
record before us does not entitle claimant to an award.

It is therefore the judgment of this Court that the demurrer be
sustained.



Tmodas A. Murrny, . G. SsiTH AND FELIX (OGOLINSKI
2.
STaTE OoF ILLINOIS.

Opinion filed December 11, 1916.

Walter F. Somers, for Claimants.
P. J. Lucey, Attorney General, for State.

This is a case where claimants applied to the Secretary of State
for a license to open books of subscription to the capital stock of the
Central Plumbing and Heat Supply Company. Their application to
. the Secretary of State was accompanied by a check for seventy ($70)
dollars, receipt of which was acknowledged by him, February 19, 1914.
License was issued in accordance with their application, but later the
parties not desiring to complete their organization, requested the Secre-
tary of State to refund the amount of the check which accompanied their
application. The Secretary of State informed them he would be unable
to comply with their request as the money in question had: been paid to
the State Treasurer.

Upon claimants’ application to the State Treasurer for a refund
of the amount in question, they were informed that same could not be
paid by him but that they might secure redress before this Court.

The State has filed a general and special demurrer to this claim.

The causes assigned by the special demurrer set up the fact that
the license fee was paid by the Secretary of State into the State Treas-
ury, and that by reason thereof the State of Illinois by its officers has
performed all the services required of it by law, and that it is entitled
to the license fee so paid and upon which this claim is based. Prelim-
inary to the filing of any papers in the office of the Secretary of State
in order to incorporate under the laws of this State, the proposed in-
corporators must pay to the Secretary of State the fee prescribed by
statute. Hurd’s Stats. 1913, p. 1254. chap. 53, par. 10.

Where a fee has béen paid to the Secretary of Stafe in order to
obtain a license to incorporate, such fee may not be recovered back, even
though no subscriptions to the capital stock are received by the com-
missioners or no further action is taken to compleat the incorporation.

McKinley et ol v. State, 2 Ct. of Cl. R. 125; Wells-Lid-
dell Co., v. State, 2 Ct. of CL. R. 381.
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The facts in this case are similar to those in the casc of Wells-Lid-
dell Co., v. Siate Supra; the Court in that case held as follows:

“The provision of the Statute in reference to the case at bar in-
volves the same principles as in the case of Wm. McKinley, B. W. Hood
and J. R. Ebersol, v. State, decided at the October Term of this Court,
1910, wherein this Court decided the provigion of the law, chapter 53,
Hurd’s Revised Statutes 1909, is clear, that payment of the sum of
thirty ($30) dollars, was a requirement which must be complied with
hefore the Secretary of State could issue any papers whatever and that
retention of the fee by the Secretary of State is in no way made condi-
tional upon the corporation or individual taking further steps. The -
law does not make this {ee divisible and this Court has no authority to
decide this case contrary to the plain provisions of the law.”

As this case clearly comes within the law as decided in the case
of Wells-Liddell Co., v. State, and as the decision in that case has been
in accordance with the holding of this Court, we are of the opinion that
the demurrer should be sustained. Demurrer sustained.
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CHARLES 5. BUGCELEY
v.
Stare oF Innivors.
Opinion filed December 11, 1916.

Oscar F. Zipf, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is a son of Lile Sabin Buckley, deceased, who died on
November 28, 1912, in St. Cloud, Kansas, leaving a last will and tes-
tament. Said will, after a minor bequest, left the bulk of the estate,
amounting to $22,545.29, to the National Amreican Woman’s Suffrage
Association.

The will was admitted to probate in the Probate Court of St. Cloud
County. It was contested by claimant in the District Court of St. Cloud
County, and a decree was entered in that Court by agreement of the
parties, which decree finds that the will “is her last will and testa-
ment, and that the same should stand as made, subject to the condi-
tions and finding hereinafter set forth.” The Court also found that “by
agreement between the parties hereto appearing, the real estate belong-
ing to deceased at the time of her death, should be and become the prop-
erty of the plaintiff.” And it was further found that the title to the
real estate described in the decree should be quieted in the said Buckley,
that the administrator with the will annexed should pay one-half of the
estate in cash to the National American Woman’s Suffrage Association,
figuring the real estate at $10,500.00, and the remaining one-half to
Buckley.

On April 26, 1918, the County Judge of Stephenson County, Tli-
nois, appointed an inheritance tax appraiser, who found an estate with
taxable cash value of $2,000.00, as the property of J. L. Kamrar, a lega-
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tee, the tax on which at 8% was $60.00, and the balance of the estate
was valued at $22,549.29, and was determined to be the property of the
National American Woman’s Suffrage Association, and the tax fixed at
5%, or $1,127.26. The total tax recommended was $1,187.26. This find-
ing of the appraiser was approved by the County Judge. On July %,
1918, the administrator paid the said tax with interest from November
28, 1912, a total of $1,230.50.

Claimant now seeks to recover back so much of the tax as applied
to that part of the estate which he acquired in the settlement with the
National American Woman’s Suffrage Association. This amount, which
he claims he is entitled to recover, is $584.3%. e contends that the
amount ol the estate which he obtained in his settlement, being less than
$20,000.00, that no tax should have been levied. He also claims that
the amount received by him was a beneficial interest in his mother’s
estate, and that it is immaterial how he got it, whether directly or in-
directly, and asserts that “it was an amicable, equitable settlement, made
by the decree of a Court of Record.” It will be observed that the tax
wag paid on July 7, 1913. The order of the Probate Court of St. Cloud
County, Iansas, was entered on July 12, 1915, over two years after the
tax had been paid. Claimant states that aflerwards he “ook a survey
of the situation and found that although exempt from paying any tax,
he had in fact paid the sum herein mentioned.” Claimant contends
also that he is entitled to recover by virtue of the Court of Claims Act,
which provides for the hearing and determination of unadjusted claims
by this Court; that he does not seek to recover by virtue of either ser-
tions 10 or 25 of the inheritance tax law; that he does not seek to re-
cover under any express provision of the Revenue Act, but bases his
claim to recover solely on his legal and equitable right to the money
which the State now holds for his use.

The State, on the other hand, coutends that the order of the County
Judge of Stephenson County is final; that it is a judgment, and no
appeal having been taken, that it must be vecognized as a final judg-
ment ; that the proceeding here is collateral, and that the judgment of
the County Judge of Stephenson County cannot be set aside in this
proceeding ; and that the inheritance tax is fixed as of the date of the
death of the person.

Claimant, on the other hand, contends that this proceeding is mot
one to vacate or attack the judgment of the County Court of Stephen-
son Couuty, but is an original proceeding of which this Court has juris-
diction, and appeals to the equitable jurisdiction of this Court.

We have heretofore held in many cases thaf we will not disturb the
findings of the County Judge where no appeal has been taken to the
Couunty Court, and an order therein entered modifying or setting aside
the judgment of the County Judge. But, claimant contends that the
case before us is one of a different nature wherein this rule is not ap-
plicable. If it be granted that this is true, we must comsider the cir-
cumstances under which the order of the District Court of 8t. Cloud
County, Kansas, was entered, and the naturve of the order. This was
an order entered by agreement of the parties, as appears upon its face.
[t did not set aside the will of decedent. It finds that the parties had

a
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entered into an agreement or a settlement whereby claimant here ac-
quired title to part of the estate devised under the will. Had the case
been actually tried in the District Court, and had the will been set
aside, we would have an entirely different question confronting us. It
is immaterial how claimant acquired the title to the property he had
acquired so long as it is apparent that the will of the decedent was found
to be her will. The case might have been settled by the giving of a deed
or the turning over of money and the taking of a release, as well as in
the way that it was settled. What purpose of the parties may have been
in effect the settlement, we do not know, nor is it material. The fact
remains that claimant’s testimony shows that the title to all the prop-
erty of the decedent, except minor legacies, vested in the devisee under
the will. Ie afterwards received some of the property by agreement
with the devisee. If claimant here is entitléd to a refund, then it ap-
pears to us that an utter stranger to the proceedings who may eventu-
ally have acquired some of this property from the devisee would, with
like show of reason, be entitled to a refund, if the rate of taxation were
smaller, or if such person were entitled fo exemptions. The Supreme
Court of this State in In Re Dstate of Henry Graves, Deceased, 242 I11.
at page 2106, has said: “The tax is not upon the estate of the decedent,
but upon the right of succession, and it accrues at the same time the
estate vests,—that is, upon the death of the decedent. Questions may
arise as to the persons m whom the title vests, and such questions may
affect the amount of the tax and the persons whose estate shall be
charged with it; but when those questions are finally determined, their
determination relates to the time of the decedent’s death. No changes
in title, transfers or agreements, of those who succeed to the estate,
among themselves, or with strangers, can affect the tax.” In that case
the Supreme Court pointed out that the contestant did mnot receive her
interest in the estate as an heir. “No beneficial interest passed to her
under any statute. The money was paid to her by virtue of a contract
with the heirs. Henry Graves died testate. His will disposed of all
his estate. The whole of the residuary estate vested at the instant of
his death in the residuary legatee. The inheritance tax was then due
and payable. The beneficial interest in the property then passed to the
legatees and their succession gave rise to the tax. Subsequent events
did not affect it.” The language of the Supreme Court in that case
aptly fits the cast at bar. If claimant took as heirs, he was entitled to
all of the estate. The District Court found that he took what he did
merely by agreement with the devisee. Clearly, he has no claim upon
the State of Illinois for a refund, the estate upon which the tax was
paid having been legally and properly, so far as any evidence in this
case shows, the property of the National American Woman’s Suffrage
Association. In the case of People v. Union Trust Company, 255 Il
182, the Supreme Court said: “If, in order fo avoid litigation, the le-
gatees, contestants and others in inferest under the will compromised
their claims, the concessions made, while binding upon the parties, take
effect under the agreement, and arve not a modification of the will or
rights under it or under the inheritance laws of the State.”
It is the judgment of this Court that the claim be denied.




Tue Mererraxts Loax axn Trogr Coapaxy, KXECUTORs OF THE LuasT
Wit axp TestavexT or ArTiice W. MisTERs, DECEASED

V.
STAaTE or ILLINOIS.
Opinion filed December 11, 1916.

McCullough & MeCullough, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant filed its petition here as executor of the last will and
testament of Arxthur W. Masters, late a resident of Cock County, who
died on August 3, 1909.

The will of decedent, probated in the Probate Court of Cook County,
created a trust estate to continue until a son should become twenty-one
years of age, and a daughter eighteen years of age, and it further pro-
vided, that, if each of said children should attain their respective ages
that division should he made in equal shares between said children and
the widow. It contained further provision for distribution of the es-
tate, in the event that either or both of the children should die before
arriving at the ages as set forth in the will

The inheritance tax appraiser appraised the net taxable value of the
estate at $59,370.31. The inheritance tax was assessed at $724.45, and
on January 22, 1910, the amount of said tax, less five per cent, or $688.23,
was paid to the County Treasurer of Cook County.

Inasmuch, as the contingencies which terminate the trust have
occurred, the said children having rcached the ages of fwenty-one and
eighteen respectively, the estate of said decedent became the property
of the said widow and children. Before division into thirds, however,
it is provided in the will that each of the children should receive, out-
right, $5,000.00. TIf the estate valued at $59,870.831 be divided into
thirds, each of the children and the widow will receive $15,330.92, and
to the share of each of the children should be added $5,000.00, making
the inheritance of each child $21,330.92. The estate taken by the
widow is not subject to tax, being less than $20,000.00 in value. The de-
duction of eYemptlonq for each of the children would make the eqtate
of each child subject to tax worth $1,330.92.
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Under section 25 of the inheritance tax law, claimants are entitled
to a refund with interest at the rate of three per cent from the date
of payment, and in this case, claimants are entitled to the difference be-
tween the amount paid $688.23, and the tax that should have been paid,
$R6.60, less five per cent, or $25.27, same being the aggregate of the tax
that should have been paid by the children, less 5% on the theory that
same would have been paid within six months as the original tax was
paid. This amount is $662.96.

It is accordingly .the judgment of the Court that claimant be
awarded the sum of $662.96, together with interest thereon at 3% from
January 22, 1910,

3




B. A. Syrre
v.
StaTe oF ILLiNoIS.

Opinion filed December 22, 1916.

Fred B. Hamill, for Claimant.
. J. Lucey, Attorney General, for State.

Claimant in this case was a member of the Illinois State Board of
Dental Examiners, having served on said Board from August 22, 1913,
until August 9, 1‘)1) He received as compensation the sum of $10.00
for each day actua.ll\ engaged in the duties of the office for all legitimate
and necessary cxperses “hncurred in attending the meeting of the said
board. The salary and expenses of the different members of the bhoard
were paid from the fees, fines, and penalties reccived and recovered by
the board in connection with their work.

It was provided by the Statute creating the Board of Dental Ex-
aminers that no part of expense incurred by the said board should be
paid out of the State Treasury, but later, upon the advice of W. H.
Stead, former Attorney General of the State, it was decided that all
moneys collected by the board should be paid into the State Treasury
and that warrants covering the salaries and expenses of the different
members should be paid by warrants drawn by the Auditor of State;
directed fo the State Treasurer.

This plan was adopted, and from that time on all moneys received
by the board have heen turned into the State Treasury.

On July 8, 1915, the Auditor of Public Accounts issued a warrant
directed to the State Treasurer, payable to claimant for the sum of
$178.51, which warrant was duly countersigned by the State Treasurer,
and delivered to claimant by the Auditor in payment of claimant’s sal-
ary and expenses. The warrant in question was issued on account of a
deficiency and payment was refused by reason of a certain injunction
proceedings instituted in the Circuit Court of Sangamon County, Illi-
nois. Later, on September 27, 1915, claimant received from the Aud-
itor a second warrant for $340.00, which was duly signed by the State
Treasurer.

The latter warrant was drawn against a regular applopmatlon
which was included in the Omnibus Blll approved June 29, 1915, i
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force July 1, 1918. This bill so far as it attempted to appropriate
moneys for the payment of salaries of officers of the State Government
was afterward declared unconstitutional by the Supreme Court of this
State in the case of J. B. Fergus et al v. Andrew Russell et al, 270 IIL
304, and by the final decree in that case the State Treasurer was en-
joined from paying any warrants that were declared to be unconstitu-
tional and void.

No claim is made that claimant failed to perform his duties in ac-
cordance with the statute authorizing his appointment nor is there any
question regarding the correctness and justice of his claim.

Having performed his duties we believe that he should be com-
pensated, and we accordingly make an award in favor of the claimant
for $518.51.




T. A. BROADBENT
2.
STiarE or Inrixois.

Opinion filed December 22, 1916,

Brown, Hay & Creighton, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is seeking an award for services performed in connection
with the Illinois State Board of Dental Examiners., The facts are prac-
tically the same as those in the case of B. A. Smith v. State of Illinois,
in which case an opinion was filed at this ferm.

Our conclusions are the same and we therefore make an award in
favor of claimant for $124.10.
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C. P. Pruyx
P.
STATE oF ILLINOIS.

Opinion filed December 22, 1916. .
Brown, Hay & Creighton, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant in this case is seeking an award for services performed
in conuection with the Illinois State Board of Dental Examiners. The -
facts are practically the same as those in the case of B. 4. Smilh v.
State of Illinots, in which case an opinion was filed at this term.

Our conclusions are the same and we therefore make an award in
favor of the claimant for $170.40.




W. F. WHALEN
V.
SraTE or ILLINOIS.

Opinion filed December 22, 1916.

Brown, Hay & Creighton, for Claimant.
P. J. Liucey, Attorney General, for State.

Claimant in this case is seeking an award for services performed
in connection with the Illinois State Board of Dental Examiners. The
facts are practically the same as those in the case of B, 4. Smith v.
. State of Illinois, in which case an opinion was filed at this term.

Our conclusions are the same and we therefore make ah award in
favor of the claimant for $279.35.



E. F. Hazeryn

.
STaTE oF IrLINOIS.

Opinion filed December 22, 1916.

Brown, Hay & Greighton, for Claimant.
P. J. Lincey, Attorney General, for State.

Claimant in this case is seeking an award for services performed in
connection with the Illinois State Board of Dental Examiners. The
facts are practically the same as those in the case of B. A. Smith v.
State of Illinots, in which case an opinion was filed at this term.

Our conclusions are the same and we therefore make an award in
favor of the claimant for $304.70.




Hexry L. WHIPPLE
V.
State or Inrivois.
Opinion filed December 22, 1916.

Brown, Hay & Creighton, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is seeking an award for services performed in connection
with the Illinois State Board of Dental Examiners. The facts are prac-
tically the same as those in the case of B. 4. Smith v. State of Illinois,
in which case an opinion was filed at this term.

Our conclusions are the same and we therefore make an award in
favor of claimant for $312.72.




Dr. N. W. Cox
.
STATE oF ILLINOIS.

. Opinion filed December 22, 1916.
Alexander Wilson, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is seeking an award for services performed in connection
with the Illinois State Board of Dental Bixaminers. The facts are
practically the same as those in the case of B. A. Smith v. State of

Illinots, in which case an opinion was filed at this term.
' Our conclusions are the same and we therefore make an award in
favor of the claimant for $552.73.




O. H. SEIFERT
.
STATE OF ILLINOIS.

Opinion filed December 22, 1916.

B. I. Frankhauser, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is seeking an award for services performed in connecfion
with the [llinois State Board of Dental Examiners. The facts are prac-
tically the same as those in the case of B. A. Smith v. State of Illinots,
in which case an opinion was filed at this term.

Our conclusions are the same and we therefore make an award
in favor of the claimant for $119.20.




Gipeox M. DEarPSEY
.
StaTE or ILrIwols.

Opinion filed December 22, 1916.

B. 1. Frankhauser, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is seeking an award for services performed in connection
with the Illinois -State Board of Dental Examiners. The facts are
practically the same as those in the case of B. 4. Smath v. State of
Iilinois, in which case an opinion was filed at this term.

Our conclusions are the same and we therefore make an award in
favor of claimant for $187.77.




Maris D. GAINES
V.
STATE oF IrnrTINoIS.
Opinion filed December 22, 1916.

E. I. Frankhauser, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is seeking an award for services performed in connection
with the Illinois State Board of Dental Examiners. The facts are prac-
tically the same as those in the case of B. 4 .Smith v. State of Ilhnois,
in which case an opinjon was filed at this term.

Our conclusions are the same and we therefore make an award in
favor of claimant for $51.85.
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C. F. O’Coxnor
.
STATE oF ILLINOIS.
Opintdon filed December 22, 1916.

B. 1. Frankhauser, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimant is seeking an award for services performed in connection
with the Illinois State Board of Dental Examiners. The facts are prac-
tically the same as those in the case of B. 4. Smith v. State of Illinois,
in which case an opinion was filed at this term.

Our conclusions are the same and we therefore make an award in
favor of the claimant for $111.95.
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Mary A. Coarivgs
V.
StaTeE oF IrIINoOIs.

Opinion filed December 22, 1916.

Palissard & Benjamin, for Complainant.
P. J. Lucey, Attorney General, for State.

(laimant is the widow of and executrix of the will of Robert F.
Cuommings, late of Iroquois County, Illineis, who died on December 31,
1914, and on April 12, 1915, an inheritance tax appraiser was appointed.
On June 30, 1915, he made his report to the County Court of Iroquois
County, fixing the value of the estate subject to tax at $341,084.48, from
which amount exemptions of the widow amounting to $20,000.00 were
deducted, and the tax fixed at $6, 421.69. The report of the appraiser
was approved, and claimant paid into the County Treasury $6,100.61,
heing the amount of the tax less 5%, and this tax was in turn paid to
the State Treasurer.

There had been pending the claim of Lamson Brothers and Com-
pany against the estate in the amount of $167,280.61, and no deduction
was made on account of said claim. On January 4, 1916, said claim was
allowed in the amount of $73,475.79. In making his appraisal the
inheritance tax appraiser allowed $10,250.00 as costs of administration.
This was subsequently ascertained to be $16,587.60. By these two items
the share of the widow as legatee and devisee was lessened in the amount
of $79,818.39. On the other hand, credits in the amount of $4,654.98
had not been taken into consideration by the appraiser, and no tax had
been levied thereon. A vecapitulation of these figures demonstrated that
tax has been paid on $75,158.41, which amount the widow as legatee and
devisee and who is also claimant herein, has not received. The tax on
this amount, less the 5% allowed for payment within six months,
amounts to $1,428.02, which is the amount of this claim.

Chapter 120 section 373 of the Revised Statutes states as follows:’
“Whenever debts shall be proved against the estate of the decedent after
distribution of Jegacies from which the inheritance tax has been de-
ducted in compliance with this Act, and the legatee is required to re-
fund any portion of the legacy, a proportion of the said tax shall be re-
paid to him by the executor or administrator if the said tax has not
been paid into the State or county treasury, or by the County Treasurer
if it has been so paid.” Section 375 of the same chapier provides:
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“When any amount of said tax shall have been paid erroneously to the
State Treasurer, it shall be lawful for him on satisfactory proof ren-
dered to him by said County Treasurver of said erromeous payment to
refund any pay to the executor, administrator or trustee, person or
persons who have paid any such tax in error the amount of such tax so
paid, provided that all applications for the repayment of said tax shall
be made within two years from the date of said payment.”

It is apparent that claimant is entitled to a refund, and it is ac-
cordingly the judgment of this Court that claimant be awarded the
sum of $1,428.02.
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Karr 6. Howarri
v,
STATE oF ILLINOIS.
Opinion filed December 22, 1916.

Cecil Page, for Claimant. ‘
. J. Lucey, Attorney General, for State.

The claimant in this case was a young man at the time of the ac-
cident and was regularly enlisted as a seaman in the Third Division
- of the Illinois Naval Reserve, a part of the organized military force of
the State, and was under the rules and regulations covering military
bodies. He was required to render obedience to all orders of his su-
perior officers, and a part of the duties of the Naval Reserve consisted
in taking cruises on Liake Michigan and the other Great Lakes.
On or about August 1, 1914, he was ordered by Captain Edward
A. Evers, Commanding Officer of the Naval Reserve, which he was en-
listed with. the Third Divisior; as a seaman, to go on a cruise on the
United States Steamship “Dubuque,” and claimant was ordered fo and
did serve as a seaman on board said ship from that date until on ox
about September 7, 1914. His particular duty on board the ship during
the cruise was that of captain of the stow-hole, to stow helow deck
various equipment, and bring same forth when needed. The store-
room or stow-hole below deck was raised by means of an opening through
the deck called a hatchhole, which was bordered with a ledge extending
upwards from the deck approximately one-half inch. Over the hatch
hole was constructed an iron cover operating on hinges, with a ledge on
the underside extending downward approximately one-half inch and fit-
ting over the ledge on the deck so as to prevent water from entering
the stow-hole. The cover weighing approximately one hundred pounds.
On or about August 18, 1914, at the hour of 4 A. M., while the sea was
somewhat rough causing the ship to rock, claimant, after having stowed
away a quantity of equipment, and using due care for his own safety,
sought to close the cover over the ledge when he lost control of it, the
cover falling on the index finger of his right hand and practically severed
it; although the finger was not amputated, it is now stiff and he has no
nuse of same,
At the time of his injury he was earning $14.00 per week; he was
prevented from following his business for four weeks and thereafter
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earned $30.00 per month for two years in service of the Illinois Naval
Reserve.

The State admits all the facts alleged in claimant’s declaration,
and admits that claimant under the law of the State of Illinois as cited
in the brief, is entitled to a recovery, but contends that claimant should
not be awarded a large amount or the amount he claims, to-wit:
$2,000.00.

Considering the injury, that it was the index finger of his right
hand, and the manner in which same was sustained, that he received
about half pay for two years, we are of the opinion that claimdnt is en-
titled to an award. \

An award is therefore made to claimant in the sum of $800.00.




Har C. Saurm
v.
STaTE oF InIINOIS.
Opinion filed December 22, 1916.

(lecil Page, for Claimant.
P. J. Lucey, Attorney General, for Claimant.

The claimant in this case was a young man at the time of the ac-
cident, and was regularly enlisted as a seaman in the Third Division
of the Illinois Naval Reserve, a part of the organized military force of
the State, and was under the rules and regulations covering military
bodies. He was required to render obedience to all orders of his su-
perior officers, and a part of the duties of the Naval Reserve consisted
in taking cruises on Liake Michigan, and the other Great Lakes.

On or about June 28, 1914, he was ordered by Captain Edward A.
Bvers, Commanding Officer of the Naval Reserve, which he was en-
listed with, in the Third Division as a seaman, to go on a cruise on
the United States Steamship “Dubuque,” and claimant was ordered
to and did serve as a seaman on board said ship from June 28, 1914,
until on or about September 10, 1914. His particular duty on board

said ship during the cruise, was workmg on what is called an ash hoist,
being a shaft extending from the floor of the fire-room, through the
deck of the ship, by which was hoisted ashes from the fire room to the
deck of thes hip, by means of a rope operated over a pulley. The pulley
was located in the hoist abhout twenty-six feet above the fire room floor
and about six feet above the deck. On the end of the rope in the fire
room was fastened a sack used as an ash carrier. The other end was
extended upward passing over a pulley in the hoist and then about
twenty feet aft to a drum, looped around the drum and there held and
pulled by a seaman. The drum was operated by an electric motor which
revolved the drum during the hoisting, while the sack was being emptied
and while the sack and rope were being returned to the fire room for
the purpose of repeating the operation. On or about July 3, 1914,
claimant was stationed on the deck at the hoist for the purpose of re-
ceiving and disposing of the ashes when lifted as aforesaid from the
fire room to the deck and returning the sack and rope to the fire room
as aforesaid. When a sack veached the deck, the seaman holding the

I :
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end of the rope, after passing around the drum, would release the ten-
sion and thereby permit the drum to continue to revolve without grip-
ping the rope and raising the sack of ashes higher. After the ashes
were disposed of by claimant, during one of these operations on the
last named date, July 3, 1914, claimant using due care for his own
safety, dropped the empty sack to the fire room and was in the act of
pulling down the rope for the purpose of repeating the operation, when
suddenly the rope became tightened on the revolving drum, and jerked
the fingers and-hand of claimant into the pulley, destroying the first
joint of the second finger, breaking open joint in the second finger of
the left hand, pulled the second joint out of the socket and otherwise
injured the hand, resulting in the loss of the use of the first two joints
o' the finger.

At the time of, or just prior to his injury, he was earning $14.00
per week. He was injured on July 8, 1914, and continued in the service
of the Illinois Naval Reserve until some time about September 10,
1914, during all of which time he received about $56.00 from the State,
as payment for cruiging, resulting in a loss to the claimant of salary
during that time in the amount of $84.00.

The State admits all the facts alleged in claimant’s declaration,
and admits that claimant under the law of the State of Illinois, as cited
in the brief, is entitled to a recovery, but contends that claimant should
not be awarded a large amount or the amount he claims, fo-wit:
$2,000.00.

Considering the injury, that is was the second finger of the left
hand, and the manner in which it was sustained, we are of the opiunion
that claimant is entitled to an award. An award is therefore made to
the claimant in the sum of $400.00.
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Cianzes W. O'NEILL
V.
STATE oF ILIINOIS.

Opinion filed December 22, 1916.

McRoberts, Morgan & Zimmerman, for Claimant.
P. J. Lucey, Attorney General, for State. -

On July 18, 1910, the Board of Administration of the State of
Iilinois, entered into a comntract with Farl D. Stout for the erection of
a hospital building at the Peoria State Hospital at South Bartonville,
Illinois. Claimant became a subcontractor under the said Earl D. Stout
in connection with the erection of said building and agreed to install
the plumbing and heat for said building. ‘

He did his work in a satisfactory manner, but was unable to se-
cure the money due him for his work from the general contractor and
accordingly filed a claim for the amount due him, with the Board of
Administration. The Board of Administration advised claimant they
could not deal with him except through the principal contractor, Harl
D. Stout. Claimant then secured a statement from the said contractor,
Stout, authorizing and requesting the Board of Administration to pay
the sum of $236.00 to claimant, that being the amount due the said
Stout from the said Board.

As the money appropriated to take care of this contract was not
paid within a certain time, it was turned back to the State Treasury
with other unexpended appropriations, and the Board of Administra-
tion was unable to pay claimant, nothwithstanding they were requested
to do so by the general contractor.

Under the circumstances it appears to us that claimant is entitled
to receive from the State the sum of $236.00, which is being withheld
on the general contract and we therefore make an award to claimant
for that amount.

Claimant is awarded $236.00, this payment to claimant relases the
State of Illinois from all obligations to the gemeral contractor, Barl
D. Btout, for and on account of the money so paid to claimant.
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Cmarres W. O°NELL
.
STatTE oF IrLINOIS.

Opinion filed December 22, 1916.

MecRoberts, Morgan & Zimmerman, for Olaimant.
P. J. Luucey, Attorney General, for State.

(laimant, a contractor of Peoria, Illinois, entered into a contract
with the Board of Administration of the State of Illinois, whereby he
was to provide material and do certain work in connection with some
of the cottages at the Peoria State Hospital, South Bartonville, Illi-
nois. He employed 1. L. Hartman a sub-contractor to do a part of
the work but the work of Hartman was not satisfactory to the Board
of Administration, and they declined to accept it. Claimant after-
wards contracted with the Peoria Stone & Marble Co., to finish the
work which he had sublet to Hartman ; the said Peoria Stone & Marble
Co., finished same and it was accepted as satisfactory by the Board of
Administration. The said Hartman filed a claim with the Board of
Administration for $303.59, on account of the work done under claim-
ant’s contract, and the Board has withheld that amount insisting they
would not pay it until claimant and Hartman had settled their
differences.

Later, Hartman entered suit against claimant in the County Court
of Peoria County, Illinois, for money alleged to be due him on account
of the work done by him in comnection with claimant’s contract with
the State. Claimant filed notice of set off and upon a hearing the Court
entered a judgment for claimant in the sum of $50.00.

The appropriation under which the Board of Administration had
power to make the contract with the claimant was made by the Forty-
eighth (eneral Assembly at the regular biennial session held from
January 8, 1913, to June 30, 1913, and this appropriation, together
with all other unexpended appropriations lapsed into the State Treas-
ury, as provided by the constitution on the 30th day of September, 1915,
and there is no appropriation out of which the amount due claimant
on his contract can be paid by the Board of Administration.

Claimant having done the work in a manmer satisfactory to the
Board of Administration and having adjusted his claim with Hartman,
the sub-contractor, in the Civil Courts, we are of the opinion that he
should be reimbursed by the State for the money due him.

We therefore make an award to claimant in the sum of $303.59.




Davio Rurter AND Coarpaxy, A CORPORATION
2.
StATE OoF ILuiNoIs.

Opinion filed December 22, 1916.

Thomas D. Nash, for Claimant.
P. J. Luucey, Attorney General, for State.

Claimant entered into a contract with the State Board of Adminis-

tration for supplying coal o the Peoria State Hospital at Bartomville
_ for the year ending July 1, 1915.

(laimant, previous to the making of the contract, had secured a
copy of the specifications for bidders, as prepared and furnished by the
Board of Administration, and in these specifications it was recited that
the Peoria State Hospital was accessible by the Peoria & Pekin Union
Railway, and it was provided that coal should be delivered in car load
lots, £. 0. b. on the siding at the hospital. The specifications were not
appliable alone to the hospital, but to all institutions under the control
of the Board of Administration. Certain of the institutions it appeared
from the specifications had no side tracks, and it was provided that at
such institutions delivery should be by wagon.

It appears that there was a track to the Bartonville institution,
but this track, while constructed by the railroad company mentioned,
was on the property of another, and prior to the making of this con-
tract, the railroad company had been enjoined by the Circuit Court of
Peoria County from transporting cars of coal over said tracks except
such cars as contained coal from the mines of the owners of the land.
This fact was known by the Board of Administration, but was unknown
to the claimant.

About August 1, 1914, claimant tendered coal to the railroad com-
pany for delivery to the hospital, but the railroad company refused to
Teceive same, because of the existence of the injunction. Thereupon the
president of the claimant company advised the Board of Administration
of the fact, stating that it would he impossible for him to perform his
contract. The necessities of the hospital were urgent, and claimant was
advised to make deliveries as best it could. Thereupon, claimant made
arrangements for delivery by wagon. This, however, necessitated the
expenditure of 7be per ton for delivery from the nearest point on the




railroad to the hospital. To make deliveries in this manner, claimant
expended $12,878.59, and it now seeks to recover this amount from the
State, claiming that it was impossible to perform the contract, that in
making its bid it had acted upon the representation that the hospital
was accessible to the railroad, while in fact it was mnot, and that the
dirvection to it by the Board of Administration to make deliveries as
best it could, as it was apparent that it was impossible to perform the
contract, amounted in effect to a new contract. As we view this case,
either no contract in fact existed, due to the fact that the minds of the
parties had not met, or if it existed, then a new contract was made when
the claimant, after refusing to deliver under the contract as executed,
was instructed to make deliveries. It is unnecessary for the the purposes
of this case to defermine which was the actual state of affairs. Cer-
tainly, delivery on the side track at the hospital was an essential in-
gredient of the contract. Accordingly, we do not believe that claimant
is barred from recovery by article IV section 19 of the comstitution.

The State concedes that there is some equity in claimant’s claim.

We are of the opinion that, due to the fact that claimant has in-
nocently sustained this loss, due entirely to the facts as above stated,
that it is entitled to recover, and it is accordingly the judgment of this
Court that claimant be awarded the sum of $12,873.59.




WesTery Uxirep Gas axp Erecrrie Conpaxy, A (CORPORATION
v.
STATE 0¥ JLLINOIS.
Opinion filed December 22, 1916.

R. C. Patnam, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant company is a corporation organized and doing busi-
ness under and by virtue of the laws of the State of Illinois, with its
principal office at Aurora, Illinois. It is a public utility corporation
which furnishes gas, electricity and steam heat in several of the cities
of the State.

On petition of claimant the State Public Utilities Commission of
Iinois on December 16, 1915, entered an order authorizing the issu-
ance of $800,000 worth of bonds of the Western United Gas and Elec-
tric Company, which said order contained a provision for the payment
Ly claimant of an authorization fee of $800.00.

The sum of $800.00 was paid by claimant to the State Public
Ttilities Commission in accordance with its order. Later, it was de-
termined that the order of the State Public Utilities Commission
authorizing the issuance of bonds to the amount of $800,000.00 was
far in excess of what was required and upon petition of claimant said
order was modified to the extent that said claimant company would be
authorized to issue $80,000 worth of bonds.

After the amended order was entered by the commission reducing
the amount of bonds issued from $800,000 to $80,000,.claimant sought
to recover from the State Public Utilities Commission and from the
State Treasurer the sum of $720.00 which represents the difference be-
tween the amount paid by it, upon the entering of the first order, and
the amount that it would have been required to pay under the
amended order.

(laimant was informed that the money so paid by it was turned
into the State Treasury, and that as there was no appropristion cov-
ering refunds of this kind he was unable to pay back the money.

Having paid the sum of $800.00 in good faith in accordance with
the order of the State Public Utilities Commission, and not having
received the benefit as was intended by the order of the commission,
we are of the opinion that claimant is entitled to a refund of $720.00.

We accordingly make an award in favor of the claimant in the
sum of $720.00.

Judge Alschuler took no part in the consideration of this case.
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Twmonmas McGuirg, Doiveg Busiyrss As THe McGuire aAxp WHITE
DETECTIVE AGENCY.

.
StaTE oF ILrLINOIS.

Opinion filed December 22, 1916.

Benson Landon, for State.
P. J. Lucey, Attorney General, for State.

Thomas MecGuire, the claimant, is carrying on a general detective
business in the City of Chicago, under the name of McCGuire & White
Detective Agency.

On June 12, 1914, the Auditor of Public Accounts employed Mr.
McGuire to furnish men to protect the property of the La Salle Street
Trust and Savings Bank, the State Bank of Calumet, and the Ash-
land Twelfth Bank, which banks were under investigation by the
Auditor’s office, Mr. McGuire furnished men and rendered service for
the period of time beginning June 12, 1914, and ending September
2%, 1914. The statement for services and expenses of operatives ren-
dered shows a charge against the LaSalle Street Bank of $210.85,
against the Ashland Twelfth Street Bank of $1,909.20, and against the
State Bank of Calumet of $1,908.15, a total of $4,023.20.

The testimony of the witnesses shows that the comtract was made
by the Auditor, that the services were rendered, and that the charges
are the usual and reasonable charges for such service.

The State was represented at the taking of testinmony by the
Attorney General, but he has not filed any brief or argument contest-
ing the claim.

On the authority of the case of Angon, et al v. State, decided in
the October Term, 1914, by this Court, this claim will be allowed, and
it is the judgment of the Court that claimant be awarded the sum of
$4,023.20.




AvaUsTUs ALBERT CARPENTER, EXECUTOR OF THE LaAst WILL OF
Avaeustus A. CARPENTER, DECEASED

V.
STATE oF InnINOIS.

Opinion filed December 22, 1916.

Scott, Bancroft, Nartin & Stephens, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant in this case seeks an award for $2,020.47, which he
claims is due by reason of the erroneous inheritance tax assessment in
the estate of Augustus Albert Carpenter, deceased.

The appraiser appointed by the County Court to fix the tax on
decedent’s estate found that the total tax assessed against the estate to
be $28,997.04. Claimant to secure his statutory discount paid to the
County Treasurer, $27,547.19, which was the amount originally taxed,
less than five per cent discount.

The County Judge entered an order fixing the tax rate in accord-
ance with the appraiser’s report and upon an appeal to the County
Court from the order of the County Judge, the order was affirmed. An
appeal was taken to the Supreme Court of the State of Illinois, and it
found that the tax was excessive and erroneous. A new order fixing
the tax rate was again entered by the County Court and this second
order was appealed from to the Supreme Court and was found upon
hearing to be excessive.

A final order was made by the County Court in accordance with
the directions of the Supreme Court which fixed the total tax at
$26,370.23. Claimant contends that he is entitled to five per cent dis-
count on the amount of this final order, by reason of his having paid
the original tax assessed against the estate, within six months from
the death of deceased.

The State insists that claimant is not entitled to an allowance of
five per cent discount on the amount of this final order, although they
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concede that there is a basis for claimant’s contention upon equitable
grounds.

In the case of Bartholomae v. Stabe, 2Ct. of CL. R. 306, where the
game question arose this court held as follows: “It would seem that,
inasmuch, as this erroneous tax was paid within the period whereby the
five per cent discount was secured, that a like discount should be al-
lowed upon the correct tax as fixed by the County Court, this being in-
cluded in the money already paid, * * =7

As heretofore stated, claimant paid $27,547.19, which was the
original assessment, less the five per cent discount. If the correct as-
sessment of $26,870.23 had been made in the first instance, claimant
atter deducting his five per cent discount would have paid $25,526.72.
The difference in what he paid under the erroneous order and what he
would have paid under corrected final order amounts to $2,020.47, and
we believe that claimant is entitled to a refund of this amount. |

We therefore make an award in fayor of claimant for $2,020.47.-




WESTERY Gralx Propucts CoiPANY
v.
STATE oF Inpixois.

Opinion filed December 22, 1916.

P. J. Lucey, Attorney General, for State.

(Claimant is engaged in the manufacture of stock food at West
Hammond, Illinois. On December 27, 1913, it paid license fees amount-
ing to $50.00 into the State Treasury for two of its products, and again
paid such fees on January 5, 1915. It objected to the payment of these
“fees to the State Food Cfommission, stating that the particular products
covered by said licenses were mot sold within the State of Illinois.
Nevertheless, upon the insistence of the Food Commission, it did pay
the fees. Subsequently, for the year 1916, the Food Commission being
satisfied that the foods were not sold in Illinois, did not require license
for the same brands. .

It is clearly apparent from the record that these foods were not
sold in Illinois, and that under the law claimant should not have been
required to pay license fee. There is some question as to whether or
not the fees were paid under protest by claimant, but we are inclined
to resolve the doubt, on consideration of the evidence in the record, in
favor of the claimant, and it is accordingly awarded the sum of $100.00.




Fraxx N. Hirwn
V.
Srtare oF ILLINOIS.

Opinion filed December 22, 1916.

Louis Warner and Lauderback Brothers, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant in this case a resident of the City of Chenoa, 1linois,
was on July 20th and 21st, 1915, and prior and subsequent to said dates,
the 1egularly appointed and acting marshal ol said city, and by agree-
ment with said city, his hours of duty were between 6 P. M. and 12
o’clock midnight.

On the evening of July 20th, 1915, claimant received a telephone
communication from the State Reformatory, at Pontiac, Illinois, to be
on the lookout for two escaped criminals from said institution. Com-
plying with said request, he at once began the search amd continued
from the time the firgt train, the “Hummer” a Chicago and Alton train
from Pontiac, reached Chenoa at about 9 o’clock P. M. until the time
he sustained a broken leg, which was about 1 o’clock in the morning of
July 21, 1915, and at least an hour after his duties to the city of Chenoa
as city marshal for that day and night. His official hours ended at mid-
night, but by special request of the officer of the State Reformatory he
continued the search until about one o’clock A. M., at which time while
walking along the Chicago and Alton railroad track to search some
empty hox cars located near the canning factory, he accidentally fell
across the rail in such a way as to break his left leg between the knee
and ankle. By reason of this accident he was put to considerable ex-
pense, unable to perform any work for a long period of time, and
suffered great bodily pain.

The evidence shows that claimant received one dollar per day from
the city of Chenoa as city marshal, and that during all the time he was
unable to work the city continued to pay him one dollar per day. His
doctor bill amounted to $25.00. The evidence shows that at no fime
was claimant either an officer or servant of the State of Illinois. If
claimant had been in the service of the State as one of its servants, he
would have been required to submit his claim to the Industrial Board.
Claimant is seeking. to recover damages for his injury in the sum of
$1,000.00. It is the judgment.of the Court that the claim be denied.




W. T. Joos
v,
StaTE oF JLLINOIS,

Opinion filed December 22, 1916.

Weil & Bartley, for Claimant. .
P. J. Lucey, Attorney General, for State.

This is a claim presented by W. T. Joos against the State of Ili-
noig for damages caused by a continuous nuisance.

‘Claimant, according to the statement filed herein, is the lessee of
a farm in Peoria County, which adjoins certain lands leased by the
owner thereof to the State of Illinois and used as a part of the State
Rifle Range and known as “Camp Grant”; that shortly after claimant
took possession under the lease above referred to, the State began the
operation of the Rifle Range, and on July 7, 1910, various State troops
and companies of the Illinois National Guard were engaged in rifle
practice upon the lands leased by the State and adjoining claimant’s
property. That rifie practice began on September 18, 1909, and con-
tinued until the 28th day of November of that year, during all of
which time neither the claimant nor his assistants were able to work
in the fields, since they were within range of the bullets being fired by
the troops and companies above referred to, while practicing target
shooting ; that the crops were not harvested at all mor wutilized; that
his corn fodder and second crop of clover were left a waste in the flelds
owing to the heavy snows falling shortly after the ends of the rifle
practice. That rifle practice began on July 7, 1910 and continued
until about October 30th, of that year, and during the following sea-
son commenced on or about July 2, 1911, and continued wuntil Oc-
tober 30th following. That the claimant, being unable to operate his
farm on that account, complained to the officers in charge of the Illi-
nois National Guard, including the Adjutant General thereof, but
without result, and in order to redress the wrongs, instituted in the
Circuit Court of Peoria County, Illinois, a suit in chancery, praying
that the officers of said Illinois National Guard, and the members
thereof be restrained from so using said rifle range, but that no fem-
porary injunction was issued by the Circuit Court; that after a pro-
tracted hearing in said court an injunction was issued, in accordance
with the prayer of the hill, from which injunction order the State
thereafter appealed to the Supreme Court. The Supreme Court on the
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17th day of December, 1912, entered an order affirmaing the decree of
the Circuit Court and making such injunction permanent. (W. T.
Joos, Appellee v. The State National Guard, et al, 257 I1l. 138.)

The total claim as shown by the declaration, including attorney’s
fees, court costs, etc., incurred in and about the trial of said case and
$750.00 alleged to be due through loss of crops, ete. amounts to
$1,587.10.

To this claim the State has interposed a demurrer, nrging that if
the claimant has a valid claim that the statute of limitations inter-
poses a bar to recovery.

That this rifle range constitntes a nuisance, for which the State
is liable, there can be no question, both on principle and adjudication.
Crawford v. State, 1 Ct. of Cl. R. 91; Joos v. Ill. Nat. Guard, et al,
257 111. 138; Scanlan v. State, 1 Ct. of Cl. R. 128; Green v. Sigte, 1
Ct. of Cl. R. 173; Hickox v. State, 1 Ct. of Cl. R. 81; Chicago Ball
Club v. State, 1 Ct. of CL. R. 291. Court of Claims Act 1903.

The damaging of property by bullets during target practice carried
on by the State Militia is not an act in which the servant could exer-
cise his choice or make use of his judgment. It is the militia acting
in strict subordination to the civil power. We believe that as con-
ducted the rifle range at Camp Grant constituted a permanent nuisance
of a kind already considered by this Court; but that the nuisance dis-
continued when the rifle practice ceased on October 30, 1911, and the
declaration in this court was not filed with the Auditor of Public Ac-
counts, who is ex-officic Clerk of this Court until April 26, 1914,
more than two years after the nuisance abated, and is therefore barred
by the Statute of Limitations. No legal liability rests upon the State
to pay claimant’s amounts paid out by him as costs and attorneys’
fees in prosecuting the case in Peoria County and Supreme Court of
this State. The demurrer is sustained and the petition dismissed.
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RoperT L. VIANDS
v.
StTATE oF IL1IXOIS.
Opinion filed December 22, 1916.

Kirby, Wilson and Brockhouse, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant in this case was a tenant farmer residing three miles
north of Ashland, Cass County, Illinois. On November 9, 1914, the
farm occupied by him was placed under strict quarantine by order of
the State Board of Live Stock Commissioners, because the live stock
belonging to said claimant on said farm had become afflicted with a
dangerous and contagious disease, known as the foot and mouth disease.
On November 11, 1914, the farm was still being under quarantine, the
dwelling house occupied by claimant was destroyed by fire, and part
of his household goods and other personal property situated in said
dwelling was also destroyed, for which he now presents his claim for
$242.35. )

Counsel for claimant argue that had it not been for the strict quar-
antine on said farm prohibiting claimant’s neighbors from going to the
house, they would have been able to save the balance of claimant’s per-
sonal property, and therefore the State should reimbursce him for the
loss that he sustained.

The State in placing the quarantine on claimant’s farm was acting
solely in a governmental capacity for the benefit of its citizens. This
work must necessarily be handled through its officers, employees or
servants, and if the State in the exercise of its police powers had de-
stroved the property in question no recovery could be had against the
- State, there heing no statute provided therefor.

The judgment of this Court is that the claim be rejected.
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R. C. Exerisa axp B. C. Excrisy, Co-PARTNERS DoiNg BUSINESS As
ENGLISII BROTHERS

.
SraTr or ILLINOIS.

Opinion filed December 22, 1916.

Henry L. Jones, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimants who are contractors at Champaign, Illinois, are asking
for an award in the sum of $4,500.00 on account of their having fox-
feited to the State said amount when they refused to comply with a bid
submitted by them for the erection of an aunditorium for the Southern
State Normal University at Carbondale, Illinois.

It appears from the records before the Court that a clerical mistake
was made by claimant in preparing their estimafes in connection with
the structural and ornamental iron used in the erection of the proposed
building.

At the time claimants were preparing their estimates for the erec-
tion of the auditorium at Carbondale, they were also engaged in prepar-
ing estimates for the erection of a State building at Normal, 1llinois.
The Gage Structural Steel Co., of Chicago, Ilinois, furnished claimants
proposals for the structural steel in commnection with the building fo be
erected at Normal, Illinois, but did not furnish them proposals for the
steel to be used in the building at Carbondale.

By Mistake, claimants used the proposal furnished them for the
Normal building, believed it to be the proposal for the erection of the
Carbondale building and this mistake caused their estimates to be from
$12,000 to $14,000 less than they should have been.

When the bids were opened it was found that claimants were con-
siderably lower than the other bidders and accordingly the contract was
awarded to them. Claimants on finding their mistake above referred
to, notified the State Architect and the Board of Trustees of the South-
ern Illinois State Normal University that they would be unable to go
ahead with the work on account of the mistake in their bid and asked
that their certified check for $4,500 be returned.

At the request of the State Architect a meeting was held at Car-
bondale, Illinois, at which claimants, the State Architect and the Board
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of Trustees were present and this matter was gone over in detail. At
that time the State Architect examined all of claimants’ data with ref-
erence to the estimates on the building in question, and advised the
board that he was satisfied that claimants made a mistake as contended
and he further advised the board that he believed claimants’ check
should be returned. However, the board believing that it would be an
injustice to the other bidders to return claimants’ check, refused to do
g0, and cashed the same.

The State contends that claimants are not entitled to a refund of
the amount of their certified check for the reason that it might open the
door to fraud and that the State would be the victim of scheming
contractors. ’

In the determination of any particular case, the Court can only
be governed by the records before it in that case, and from a careful ex-
amination of all the testimony and exhibits filed with us, we are clearly
of the opinion that the mistake in question was honestly made by claim-
ants in the preparation of their estimates, and it is of such a nature as
would entitle claimants to rescind their contract with the State.

In the case of W. M. Allen, Son & Co. v. State of Illinois, 2 Ct.
of Cl. R. 404, a case similar to the one before us, this Court held as
follows. “* * * and for the further reason that we are convinced
that claimants did not try to rescind their contract for any other reason
than the mistakes made by them in the preparation of their several es-
timates, we believe it would be unjust and inequitable to compel them
to suffer a loss as would be occasioned by the forfeiture of their two
checks amounting to $5,900.”

As there is nothing in this case to warrant us in believing that
claimants did not make the mistake as contended and that their refusal
to proceed with the contract was based on said mistake, we are of the
opinion that they are entitled to have the amount of their certified
check returned, and we therefore make an award in their favor in the
cum of $4,500.00.




Couvxry or WILL
R
StAaTE or ILLINOIS.
Opinion filed December 22, 1916.

Robert W. Martin, State’s Attorney, for Claimant.
P. J. Lucey, Attorney General, for State.

Statutes must be interpreted according to their intent and mean-
ing and not always according to the letter; a thing within the statute,
though not within the letter, and a thing within the letter is mnot

" within the statute, unless within the intention.
Perry v. Johnson County, 94 I1l. 214, 220;
Anderson v. Chicago, Burlington & Quincy R. E. Co.,
117 TIL. 26, 28;
People ex rel v. Gauidter, 149 111. 39, 47;
People ex rel v. Ctty of Chicago, 152 T11. 546, 551,

In consturing a statute, the courts are mot confined to the literal
meaning of the words of the statute, but the intention is to be gath-
ered from the necessity, object or reason of the exactment and the
meaning of its words enlarged or restricted according to the true in-
tent.

Castner v. Walrod, 83 Tll. 171, 178"

Cruse v. Aden, 127 T11. 231, 239;

People ex rel v. Clity of Chicago, 152, TIl. 546, 552 ;
People ex rel v. Harrison, 191 T1L 257, 267 ;
Dissenting opinion, People v. Russel, 245 I1I. 268, 282.

When the literal enforcement of the statute would result in great
inconvenience and cause great injustice, and lead {0 consequences
which are absurd and which the Legislature could not have contem-
plated, the Courts are bound to presume that such consequences were
not intended and adopt a construction which will protect the ends of
justice and avoid the absurdity.

People ex rel v. Gaulter, 149 Il1. 39, 47;

Crane v. Chicago & Western Indiana E. R. Co., 233 TlL.
259, 263; .
Sturges v. City of Chicago, 237 II1. 46, 51;

People ex rel v. City of Chicago, 152 T11. 522, 546.
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In counstruing said statute, its ohject must be borne in mind and
language susceptible of more than one construction should receive that
construction which will effect the purpose and object of the statute,
rather than defeat it.

People ex rel v. Ilinrichsen, 161 T11. 223, 226;
People v. Price, 257 Ill. 587, 593;
City of Decatur v. Schlick, 269 111. 181, 185;

A prosecution is the process of exhibiting formal charges against
an offender before a legal tribunal and pursuing them until terminated
in the final judgment of the Court, to-wit: the sentence.

Territory v. Nelson, 2 Wyoming, 346.

Neither the people of the county in a criminal case can be held
for costs.

Galpin v. City of Chicago, 249 I1I. 554, 566.

Section 39 of the act in relation to the Joliet Pententiary pro-
vides with reference to the payment by the State of the costs of prose-
cuting convicts in the penitentiary who may commit a crime while in
such penitentiary as follows:

€ “ that all fees and costs arising from the prosecution of
conviets for crimes committed in the penitentiary which the comnty ig
now required to pay in like cases, shall be paid by the State” Hurd’s
Revised Statutes, 1916, chap. 108, par 39, p. 1968,

Fees—Costs—Defined.

The term “Fees” is used to designate the sums prescribed by law
as charges for services rendered by public officers.

City of St. Louis v. Meintz, 107 Mo. 611;
Com. v. Bailey, 3 Ky. Law Rep. 110-114.,

Any charge for services not enumerated in the statute is not nor
ig there any pretense for calling it costs.

Chase v. De Wolf, 69 Tll. 47, 49,

Costs are awarded by each court in the proceedings before it.
They are certain legal fees allowed by law computable from the record.

State v. Graham, 68 W, Va. 1, 7.

Costs are creatures of the statute and where the statute does nof
provide for costs, none may be taxed.

Galpin v. City of Ohicago, 249 I1l. 554, 566.

At common law no costs were allowed by the Court or jury who
were authorized to amerce the unsuccessful party a certain amount in .
addition to the amount sought to be recovered in the action, and here
grew up the practice of allowing costs.

Galpin v. City of Chicago, supra, p. 566.

There is a distinction between fees and costs as indicated by the
following citations:

In Alevander v. Harrisom, 2 Ind. App. 4%, 48, the court dis-
tinguished the terms “Costs” and “Fees” ag follows:

“The terms “fees” and ‘costs’ are often used interchangeably as
having the same application, but accurately speaking the term “fees’
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is applicable to the items chargeable by law as between the officer or
witness and the party whom he serves; while the term ‘costs’ has ref-
erence to the expenses of the litigation as between litigants. 1lusser
v. Good, 11 Serg. & R. Pa. 24%. This distinetion has little, il any
practical value.”

The same distinction was made in the case of Bechart v. Ander-
son, 24 Okla. 82, 8. In Columb v. Webster Manufacturing Company,
76 Fed. 198, 200, the court said:

““Costs” means taxable costs to be recovered by the adverse party.
* %% ‘Tees” means for the cost at bar, the fees of the clerk in the
strict sense of the word.”

In the case of {0 Re Terry, 153 NX. Y. Supp. 258, ow pages 260,
261, the Court said:

“But fees do not properly come within the definition of the word
‘costs’ * * * Costs are deflned to be the expenses incurred by the
parties in the prosecution or defense of a suit at law. They are dis-
tinguished from fees in being an allowance to a party for expense in-
curred in conducting his suit, whereas, fees are compensation to an
officer for services rendered in the progress of the canse.”

In City of Carterville v. Cardwell, 152 Mo. App. 32, 37, the court
defined “‘costs” and “fees” as follows:

“As Dbetween a party to a suit and the officer or witness, the
charges allowed ave usually denominated fees; but as between the
parties to the suit, these charges are usually called costs. The word
“costs” when used in relation to the expense of legal proceedings,
beans the sum prescribed by law as charges for the services enumerated
in the fee bill.” .

This is a claim amounting to $2,903.74, filed by claimant against
the State for expenses incurred in the prosecution of Frank Repetto and
Jasper 8. Perry, both of whom were tried and convicted of the charge
of murder in the County of Will, Illincis; said offenses having been
committed by them while confined as prisoners in the Illinois State
Penitentiary at Joliet, Illinois. -

The jury in the Repetto case on October 17, 1914, returned a ver-
dict finding him guilty of murder and fixing his punishment at death.
Three reprieves were issued to the defendant, the last one extending to
July 16, 1915, on which day he was executed pursuant to the judgment
and sentence of the Circuit Court of Will County, Illinois.

Jasper S. Perry was also tried in the Circuit Court of Will County,
Tllinois, and the jury returned a verdict finding him guilty and fixing
his punishment at death, but the Court granted a motion for a mnew
trial on the ground that the punishment was too severe. Later, he
entered a plea of guilty of the charge of murder and was sentenced to
life imprisonment in the Illinois State Penitentiary.

Neither of these men were citizens or residents of Will County,
Tllinois, but on the contrary were sent to the penitentiary from Cook
County, Illinois. This claim is prosecuted by virtue of the provisions
of section 39, chapter 108, Hurd’s Revised Statutes, which statute

provides:
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“The several courts of Will County, TIllinois, having eriminal
jurizdiction, shall take cognizance of all crimes comunitted within said
penitentiary by the convicts therein confined, and said courts shall
try and punish all such conviets charged with such crimes in®the same
manner and subject to the same rules and limitations as are now es-
tablished by law in relation to other persoms charged with crimes in
said county; * * * Provided, further, that all fees and costs
arising from the prosecution of convicts for crimes committed in the
penitentiary, which the county is now required to pay i like cases
shall be paid by the State.

A Dbill of particulars filed by claimant in this case enumerated dif-
ferent amounts expended which in substance are as follows:

For guards ...... ...t e $1,342.33
For jurors” meals......... i 186.99
For jurors fees. ... oooeinii ittt it 728.00.
For sheriff’s fees for court attendance......... .. ... R 34.30
For interpreter at trial. ... .ottt e e 3.00
Tor dieting prisoners....... oot ineennan. 161.00
Sherilt’s fee allowed by statute for execution of prisoner...... 100.00
For board of men employed to erect scaffold................. 2.50
Incidental expense to sheriff in connection with execution of

Repetto . .vvvnnn i et 345.02

In the last item of incidental expense to sheriff, there is included
an item of $25.00 paid to W. T. Davis, Jailer of Cook County, Illi-
nois for services rendered in connection with the execution of Repetto,
which includes railroad fare and other incidental expenses.

The State admits liability in the sum of $765.30, which amount
includes jurors’ fees in the amount of $728.00; sheriff’s fees in the
amount of $34.30, and interpreter’s fee in the amount of $3.00, but it
denies that claimant is entitled to recover {or any other items set forth
in its claim.

The principal question in this case iz what construction shonld be
placed upon the statute herein above referred to. Did the Legislature
intend to limit claimant to what might technically be termed “Cees’®
and ‘costs, or did it mean to allow claimant what might be deemed
{ees, costs and other actual expenses incurred in the proqecu’clon of
cages similar to the one before us.

We realize that while there are several authorities defining what
is meant by fees and costs, still this particular question has not been.
decided by any court in Illinois so far as we are able to determine.
From a careful examination of the authorities presented by both sides,
we ave Torced to the conclusion that the Legislature when it passed the
statute in question, intended to reimburse claimant, not only for the
fees and costs as they might be construed under a strlct construction. of
that term, but it also intended to include in that term reimbursement
for other actual and necessary expenses incurred in the prosecution of
thege casges.

The item of $25.00 paid to W. T. Davis, Jailer of Cook County,
Tllinois, for services rendered in and about the exeention of the eaid

o
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Repetto does not in our opinion constitute a valid claim against the
State because there was mo necessity for the sheriff of Will County,
to hire the said Davis. If he desired to have the said Davis assist
him in, this work he should pay him from the allowance he received for
services of this kind.

Claimant having paid every other item enumerated in their claim,
and there being no question but that it was necessary for it to lay out
the different amounts in pursuance of duties imposed upon it, we feel
that it should be entitled to an award in this case for the money so
expended.

Claimant is accordingly awarded $2,878.74.




Tre NorrHERN Trust Coiriaxy, 48 Trustes UxbpErR Tur WILL OF
?
Saamuen Lockwoop Browy, DECEASED

Y.
Statk or InLINoOIS.
Opinion filed December 22, 1916.

William 8. Miller and F. H. Bengel, for Claimant.
P. J. Lucev, Attorney General, for State.

The c¢laim in this case is for a refund of $65.31 inheritance tax
claimed 1o have been erroneously paid to the County Treasurer of Cook
County on the 22nd day of January, 1914, and is made under the pro-
visions of an Act to tax gifts, legacies, inheritances, ete., approved June
14, 1909.

Samuel Lockwood Brown died testate on the 13th day of Decem-
ber, 1912, a resident of the City of Chicago, State of Illinois. Claimant
was duly designated as trustee under the will of deceased, and was
also nominated and appointed executor under said will, and that said
The Northern Trust Company was duly appointed and qualified as such
exccutor by the Probate Court of Cook County, Illinois, on the 4th day
of November, 1913, and that it has also qualified and is now acting as
such trustee. An inheritance tax proceeding was had under the direc-
tion of the County Judge of Cook County. The appraiser filed his re-
port with the County Judge, who entered an order on the 21st of Janu-
ary, 1914, fixing the total inheritance tax due the State of Illinois at
$261.12. On January 22, 1914, more than six months after the death
of said testator, the claimant paid the fax as fixed by said order to-
gether with interest thereon at six per cent from the date of death,
to-wit: December 13, 1912, amounting to $17.49, making the total
amount paid to the County Treasurer of Cook County $278.61, and
which amount was fransmitted by him to the State Treasurer of the
State of Illinois. Afterward, claimant petitioned the County Court for
an appeal which was approved and allowed to the County Court. The
Court after having heard all the evidence found that the valuation
placed by the appraiser upon the property of deceased was incorrect;
the Court therefore entered an order on July 23, 1914, finding that the
tax was erroneously fixed by the County Judge, and finding the correct
amount of the tax to be $200.00 instead of $201.12. This amount as
corrected should also be charged with interest at six per cent from the
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date of deatly, fo-wit: December 18, 1912, to the date of payment to the
County Treasurer on January 22, 1914, amounting to $13.30, so that
there should have been paid to the said County Treasurer the total
sum of $213.30 on January 22, 1914, on account of said tax, instead
of $278.61, making a difference of $65.31.

We find that the claimant has paid to the State of Illinois an er-
roneous and excessive tax and that it in all respects complied with the
law to secure the refund and that it is entitled to have returned by the
State, the sum of $65.31.

We therefore, accordingly award to claimant the sum of $65.31.
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Trne NorraERy Trust Conraxy, as Trustes UNDER THE WILL OF
Joirxw M. Wrrrmarax, DECEASED

V.
STATE oF ILIINOIS.
Opinion filed December 22, 1916.

Wm. 8. Miller and F. H. Bengel, for Claimant.
P. J. Lucey, Attorney General, for State.

The claim in this case is for a refund of $1,445.16 inheritance tax
claimed to have been ervoneously paid to the County Treasurer of Cook
County on the 22nd day of April, 1918, and is made under the pro-
visions of an Act to tax gifts, legacies, inheritances, etec., approved June
14, 1909.

John M. Whitman died testate on the 29th day of October, 1912, a
resident of the City of Chicago, State of Illinois, and claimant was
duly designated as trustec under the will of John M. Whitman, and
was also nominated and appointed executor under said will. The said
The Northern Trust Company was duly appointed and qualified as such
executor by the Probate Court of Cook County, Illinois, on the 9th day
of November, 1912, and ix still acting as such, and it has also qualified
and is now acting as such trustee. An inheritance tax proceeding was
had under the direction of the County Judge of Cook County; the ap-
praiser filed his report with the County Judge, who entered an order
on April 2, 1913, fixing the total inheritance tax due the State of Illi-
nois at $30,459.39. On April 22, 1913, less than six months after the
death of the testator, the claimant paid the ftax as fixed, and thereby
secured a discount of five per cent, amounting to $1,522.95, thus mak-
ing the amount paid to the County Treasurer of Cook County $28,936.44,
which amount was transmitted to the Treasurer of the State of Illinois.
Afterwards, claimant petitioned the County Court for an appeal which
was approved and allowed to the County Court. The Court after hav-
ing heard all the evidence, entered an order on April 12, 1914, finding
that the tax was erroneously fixed by the County Judge, and finding
the correct amount of the-tax to be $28,940.30, instead of $30,459.39.
The amount as corrected is also entitled to a discount of five per cent,
it having been paid within six months after the death of the testator,
which disecount would amount to $1,447.02, so that there should .have
been paid to the County Treasurer on April 22, 1913, on account of
said tax, the sum of $27,493.28, instead of $28,936.44, making a differ-
ence of $1,443.16.

We therefore accordingly award claimant the sum of $1,443.16.
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Loxey NEiTH, BY Gus NEitil, HEr NExXT FRIEND
V.
State ox ILniNois.

Opinion filed December 22, 1916.
Michael W. Kaveney, foxr Claimant.
P. J. Lucey, Attorney General, for State.

Claimant, a girl of fourteen years of age, was struck by a swing
in the playground at Lincoln Park, Chicago, on June 25, 1916. She
sustained a fracture above the right knee and certain other injuries.
The declaration as filed contained no allegation of any negligence on the
part of the State or any of its employees, but testimony has been taken,
and the case tried on the theory that there is some allegation of such
nature. From the evidence, it is apparent that the injured claimant
was on a path, that the swings projected over the path, and that she
was canght by one of the swings as she was attempting to fix her hat,
and dragged, and sustained the injury complained of. There were no
attendants in charge at the time, they being in another part of the park.

Claimant was confiled to a hospital for five weeks, and did not re-
turn to work for three months; she had been working and was earning
$5.00 per week.

We have before us many suggestions both by claimant’s attorney,
and the family pastor, that the family is in very poor circumstances, and
the case as presented would seem ,to be more an appeal for a charitable
contribution by this Court than for velief as provided by law.

There is no claim that the injured was not of sufficient age or men-
tality to exercise care for her own safety, and there is actually nothing
in the evidence that could substantiate a finding for claimant. We
have so repeatedly held that the State is not liable for the torts of its
agents where it is exercising a .governmental function, that further dis-
cussion along this line would be needless.

The claim is rejected.




Hugu Cain
.
Stare or ILLINOIS.

Opinion filed December 22, 1916.

Enochs & Kerker, for Claimant.
. J. Lucey, Attorney General, for State.

(laimant was employed at the University of Illinois as an electri-
cian’s helper. On April 10, 1916, he and two others attempted to move
a heavy box into a building at the University. He was divected by his
superior to assist in the work. In doing the work he walked over some
gas pipe which rolled when he stepped upon them.

The negligence alleged that three men were not enough to carry
the box, and that he should not have been required to walk over the gas
pipes in carrying it. Due to one or the other or both of the causes as
stated, claimant sustained an inguinal hernia for which he underwent
an operation. As a vesult of this, he was unable to work until Septem-
ber 7th, and has lost wages and has been put to considerable expense.
It is argued by claimant’s attorneys, “He followed blindly the orders
and commands of his superiors.” To us it would seem he was obligated
to use some degree of care for his own safety, but there is no evidence
in the record which would support even such a presumption. It has been
held by this Court in cases which have arisen at the University of Illi-
noig, that the State is not liable for the torts of its officers, agents and
employees, and we see no reason why we should change our former
holdings in this particular.

In our view of this care, claimant would not be entitled to Terover
even if we did not hold as abow stated, and it is consequently the judg-
ment of this Court that this claim be rejected.
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Isasc N. ADRIAN
.
STATE oF ILLINOIS.
Opinion filed December 22, 1916.

R. 8. Egan, for Claimant.
. J. Lucey, Attorney General, for State.

Claimant held the position of property and economy officer of the
State Board of Administration of the charitable and other kindred
institutions of the State since 1913. It was his duty to visit the differ-
ent ingtitutions under the control of the State Board of Adminisration
once each month to inspect and inventory property, to advise with farm-
ers in control of lands, check up the institutions and make reports. His -
salary was $1,500.00 per annum.

On August 14, 1914, while in the discharge of his duties he went
to the State Hospital at Jacksonville. He was heing driven around the
premises in a wagon to which was attached a team of horges driven by
one Peterson, a farmer at the institution, instead of the regular coach-
man who was away on a vacation. The team had been idle for several
days; the harness on the team was in a very bad state of repair. The
horses took fright at a canvas which had been plaved upon a pickeb
fence to dry by Peterson, and started to run away. Peterson, in pulling
on the lines, broke three straps, due to the defective condition of the
harness. The wagon was partially tipped over and claimant was thrown
out on the ground. His left ankle bones were broken and he was un-
able to rise from the ground. He sustained a “Potts Fracture,” a
fracture of the lower part of the fibula, and he was in a hospital afj
Jacksonville for about two weeks, and then removed to the State Hos-
pital at Jacksonville, where he remained until October 29, 1914. He
was then removed to his home at West Chicago, where he was confined
until abont December Ist following. He then attempted to enter upon
his duties, but was unable to do any work,

He was retained on the State pay roll until April 1, 1915.

He is a man sixty-three years of age, and in addition to the phy-
sical injuries has become broken down in health, having lost considerable
weight, and was at the time of the taking of the testimony in this case
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still under the physician’s care and the prognosis is that he will always
be lame ax the result of the injury.

The declaration charges the State with negligence, in that the
driver of the team was incompetent, that the act of the State employee
in placing the canvas upon the picket fence scared the horses, and that
the harness was unsafe and in a rotten condition.

The State sets up. as a defense that it is operating the Jacksoncille
State Hospital in its governmental capacity, and that the doctrine of
respondeat superior is not applicable.

We have so repeatedly held that the State in the exercise of its
governmental  function cannot be held to respond in damages for the
negligence of its employees, that citation of authority would be unneces-
sarv. There can be no award made by this Court in this case.

But it has been the principal of this Court, in a case otherwise
meritorious, that is, in a case where an injury is sustained through no
fault on the part of the injured person and entirvely through the fault
of the emploveces of the State, not to preclude a claimant from securing
an appropriation from the Legislature by rejecting the claim.

This case appears to us to be one falling within that class. If,
under the law, we had it within our power to make an award, we would
award the claimant here the sum of $3,000.00, but, inasmuch as we
cannot do this, this claim will be rejected without prejudice, however,
to the right of the claimant to present his claim to the Legislature to
secure an appropriation. ’
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Mary SuTTER
v.
STATE oF ILLINOIS.

Opinion filed December 22, 1916.

Lagger & Blatt, Brown, Hay & Creighton, for Claimant.
P. J. Lucey, Attorney General, for State.

The facts in this case are almost identical with the facts in the
case of Frank O. Johnson v. State of Illinoss, decided May 22, 1914,
in the Court of Claims, and reported in Volume 2 Cf. of ClL R., ab
page 227.

On the authority of that case, claimant is entitled to an award, and
the only question for this Court to decide is as to the proper amount
that should be awarded.

From a consideration of the evidence as offered by claimant, and
the State, it is the opinion of this Court that claimant shall be awarded
$750.00.

It is accordingly the judgment of this Court that she be awarded
the sum of seven hundred fiffy and 00/100 ($750.00) dollars.




Frep H. GIniETT
V.
StaTE oF ILIINOIS.

Opimion filed December 22, 1916.

John H. Savage and John W. Downey, for Claimant. \
P. J. Lucey, Attorney General, for State.

Claimant while employed as a guard at the Illinois State Peniten-
tiary at Joliet, Illinois, was assaulted and injured by one of the conviets
under his charge on the night of January 24, 1915. He was struck on
the head by a brick thrown by the conviet, causing a compound fracture
of the skull, and as a result of the injuries sustained, claimant has been
left in a weakened condition,and is unable to perform his usual occu-
pation or do other manual labor requiring much exertion.
The assault was wilful and malicious on the part of the conviet in
question, and claimant at the time of receiving the injury, was in the
performance of his duties and was free from any negligence.
In the case of Schmidt v. State, 1 Ct. of Cl. R. at page 76, which is
case similar to the one before wus, this Court held that the State was
not liable to an employee of the Southern Illinois Penitentiary at Men-
ard, who had been assaulted and injured by one of the convicts in fthat
institution.
In Taglor v. State, 2 Ct. of Cl. R., page 243, in which an employee
of the Illinois State Penitentiary sought an award for injuries suffered ‘
by reason of the negligence of another employee of the State, it was held
that the rule of respondeat superior does not apply to the State, and the
claim was denied.
While the rule as announced in the above cases precludes our giv-
ing an award to the claimant, still recognizing the seriousness of claim-
ant’s injuries,. together with all the other attending circumstances in ‘
the case, we do not wish to prevent him from presenting his claim to
the Legislature, and this claim is therefote rejected without prejudice. ‘
|
|
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Janzrs . DONNELLY
.
STATE 07 ILLINOIS.

Opinion filed December 22, 1916.

James A. Donnelly, for Claimant.
P. J. Lucey, Attorney General, for State.

Sarah J. Lace of Cook County, Illinois, was committed to the
Kankakee State Hospital as an insane patient in 1895, and remained
there until the time of her death, which occurred on or about Decem-
ber 24, 1914. At the time of her commitment, she did not possess
any property except a small homestead that was afterward lost through
foreclosure of a mortgage.

In 1908, James M. Braschler, conservator of the estate of Sarah
J. Lace, collected about Three Thousand and 00/100 ($3,000.00)
dollars, for the estate, due to the fact that his ward was an heir of a
Mr. Jones, who departed this life in the southern part of Ilinois.
Shortly after the death of Mrs. Tace, Braschler was appointed admin-
istrator of the estate of Mrs. Liace, but he did not act long in that
capacity, as he was removed by an order of the County Court, and a
son. of the deceased was appointed as his successor.

It appears that claimant had been acting as attorney for the con-
servator, Braschler, but his services came to an end when Braschler
was succeeded by Lace ag administrator as hereinabove noted.

Claimant realizing that the estate of Sarah J. Lace was indebted
to the Kankakee State Hospital, wrote a letter to that institution re-
questing that he be advised if such a claim existed. The institution
forwarded a statement of claim to the claimant, who filed the same
against the estate of Sarvah J. Lace, deceased, and upon a trial a judg-
ment for $473.00 was entered against the estate.

The attorneys representing the estate, mailed a check for the
amount of the judgment, direct to the State Board of Administration.

Claimant presented his Dbill for $75.00 to the Board of Adminis-
tration for services rendered in conmnection with the collection of this
claim. Payment was refused, and he was advised that the Board of
Administration had not authorized him to act for it, and it further
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advised him that the Attorney Gemeral of the State represented it in
matters of this kind. - )

Claimant not having received any compensation for his services,
filed his claim in this Court to secure an award.

Is the State liable under the facts presented by the record? This
is the only question for the Court’s consideration.

There is nothing in the record which shows that claimant was
employed by any one having authority to bind the State, but on the
contrary, it appears that his services were volunteered. This being true,
the State is not liable and the claim is accordingly rejected.



Earnra METZGER
v
STATE OF IrrINoIs.
Opinion filed December 22, 1916.

Holden & Buzzell, for claimant.
P. J. Lucey, Attorney General, for State.

This claim is filed by Emma Metzger to'secure a refund of an
inheritance tax which she claims was wrongfully assessed against her in
connection with certain estates devised by her father, William Metzger,
deceased. ‘

At the death of claimant’s father, six children were surviving, and
by his last will which was probated in Cook County, Illinois, he de-
vised to each of said children, one-sixth of his estate. It was provided
that the one-sixth interest devised to his daughter, Marie Mueller,
should be held in trust for her, the trustees appointed in said will be
empowered to handle the income of same as they deemed advisable
during her life time.

The will further provided that if the said Marie Mueller should
die after the testator, leaving child or children or descendants of any
deceased child her surviving, then and in that case the surviving child
or children, and the descendants of any deceased child should receive
the estate held by said trustees. It was also further provided in said
will that if the said Marie Mueller should die after the testator, leav-
ing no child or children or descendants of any deceased ‘child her
gurviving, then the trustees should convey and transfer said trust
estate to such of the testator’s children and the descendants of any
deceased child of his that may then be living; the said children and
the descendants of any such deceased child to take per stirpes and not
per capita.

’ Claimant was taxed for one-sixth of the estate devised and be-
queathed to her in her own right, and in addition thereto, was taxed




I 9

for the value of the reversion in the trust estate deviced to Marie Muel-
ler, on the theory that said reversion would eventually become the
property of claimant.

The one-sixth interest devised to claimant together with the amount
she received as a child’s award are as follows:

Child’s award ....vvnin ittt ittt ianie e aneannn $ 3,000.00
One-sixth inferest of estate.......... o i i oh, 67,893.75

This amount less the exemption of $20,000.00 is $50,893.76. One
per cent tax on the latter amount would he $508.94, and taking the
five per cent discount, amounting to $25.44, the amount that could be
taxed to her would be $483.50.

In addition to heing taxed on the total Yaluatmn of $70,893.76 as
hereinabove set forth, claimant was also taxed for $31,827.50, which
wag the valuation placed on the reverzionary interest in the Trust
Estate.

By charging claimant as aforesaid, she was compelled to pay a
two per cent rate on an estate valued at $102,721.31, less the exemp-
tion of $20,000.00. The tax fixed on this amount was $1,654.43; and
after deducting five per cent she paid $1,571.71 under protest. )

The order of the County Judge fixing this tax was entered on De-
cember 11, 1912; claimant did not prosecute an appeal from said
order, but later, on July 2, 1913, a bill in equity was filed by Marie
Mueller against claimant and others in the Cireuiti Court of Cook
County, asking that the will of William Metzger, deceased, be set aside,
and declared null and void. An issue of fact was made up and sub-
mitted to 4 jury as to whether or not the instrument purporting to
be the last will of William Metzger, deceased, was in fact his last will.
The verdict of the jury was that the instrument in question was not
the last will of William Metzger, deceased, and upon this verdict, a
decree was entered sctting aside said last will. All of the adult de-
fendants including claimant consented to this decree.

As a result of said decree, the estate of William Metzger, de-
ceased, descended to his children according to the Laws of Descent of
this State, instead of passing to them under his will, and+the trustees
who were nominated by the decedent to take charge of the Trust
Estate devised to Marie Mueller, turned the said estate over to her
as her own absolute property.

Claimant contends that since the will has heen set aside, which
had the effect of vesting the absolute title of the said Trust Estate in
Marie Mueller, she should have a refund for all the tax she was com-
pelled to pay on account of said Trust Estate. Out of the surplus she
asks that all money due against the estate of Marie Mueller be de-
ducted, and that the remaining $785.86 be refurned to her with in-
terest ﬂlereon, at three per cent per annum from January 3, 1911,

Tt is contended by the State that .claimant is not entitled to re-
cover for the following reasons:

Tirst—Claimant did not prosecute an appeal from the decision of
the Judge of the County Court of Cook County, to the County Court
of Cook Count\ as required by statute.
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Second—~Claimant has not pursued the remedy available to her to -
entitle her to an award.

Third—The decree of the Circuit Court of Cook County setting
aside the said will does not have the effect of nullifying the order of the
County Judge of Cook County.

It is urged by claimant that the decree setting aside the will of
WilliamAletzger, deceased, had the effect of definitely determining the
rights of the parties to the different estates left by the decedent, and
that it is unjust and inequitable for her to be taxed for an estate in
which she has no interest. ‘

We appreciate the fact that claimant was compelled to pay a tax
on an estate in which it it mnow clearly settled that she has no in-
terest, but the proposition we have to consider deals with the authority
vested in this Court to grant redress in a claim of this character.

The law is well settled in the State as to a claimant’s right to
recover a tax that has been unlawfully collected, and it is also well
settled as to what is required to be dome in order to secure a refund
of same.

The only way the action of the County Judge in fixing the tax
may be reviewed is by an appeal to the County Court. Par. 378,
chap. 120 Hurd’s Rev. Stat. 1918, p. 2099,

“The County Court has jurisdiction to hear and determine
all questions in relation to the tax arising under the Inheritance
Tax Law, (Par. 379, Chap. 120 Supra) and the County Judge,
by order entered, upon a hearing, fixes the tax, and appeals from
the decision of such County Judge may be taken to the County
Court. Para. 378, Chap. 120, Supre.”

Several claims have been presented to this Court, asking for a re-
fund of a tax claimed to have been wrongfully assessed, but unless
claimant proceeded in accordance with the statute governing cases of
this kind, their claims for awards have been denied.

This case presents a somewhat different statement of facts, in
that, the question as to the rights of the respective heirs of William
Metzger, deeeased, was definitely determined when a decree was en-
tered setting aside the will of William Metzger, deceased.

While the statute is clear’ as to what is required of ome seeking a
refund of a tax erroneously assessed by the County Judge, yet in this
case it is our judgment that the method prescribed by the statute was
not intended for cases similar to. the one before us; in fact, claimant
could not follow said method because the order of the County Judge
fixing the tax was entered on December 11, 1912, and the bill in equity
of Marie Mueller against claimant and others to set aside and have
declared null and void the will of William Metzger, deceased, was not
filed in the Circuit Court of Cook County, Illinois, until July 2, 1913,
which was more than six months after the entering of the order of
the County Judge of Cook County, Illinois, fixing said tax and the time
of appeal from said order had expired and the will was not set aside
until at least six months after the hill in equity was filed, and it was
not filed by claimant.
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It is evident that by the decision of the Circuit Court declaring
the last will and testament of the decedent, void, claimant cannot pos-
sibly take the property, that is, the reversionary interest in that
originally willed to Marie Mueller as a trust fund. This being the
case, it would be a hardship to compel her to lay out the amount of
money erroneously assessed against her which she was compelled to pay
without any fanlt on her part.

After allowing the State the amount of tax due it from claim-
ant, and Marie Mueller, we find the excess paid to the State bv claim-
ant to amount to $785.86.

- We therefore make an award in favor of the claimant for seven
hundred eighty-five and 86/100 ($785.86) dollars, with interest there-
on at the rate of three per cent per annum from January 3, 1911,
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Wirrrayr B. HALE, BT AL
.
STATE oF ILLINOIS.

Opinion filed December 22, 1916.

Kales, Kelly & Hale, for Claimant.
P. J. Lucey, Attorney General, for State.

Claimants are the executors and trustees of the estate of George
W. Hale, deceased, who in his lifetime was a resident of Coolk County,
Ilinois. On April 16, 1915, the County Judge of Cook County, Illinois,
entered an order fixing the tax on the decedent’s estate at $4:6,258.88.

On the same day, claimants paid the County Treasurer of Cook
County, Illinois, under protest, the sum of $44,945.94, being the amount
assessed less the five per cent discount.

An appeal was taken from the order of the County Judge to the
County Court, and later, on the 7th day of August, 1915, that Court
entered an order finding the correct amount of {ax to be $3—L,"{’02.15.

A demand was made upon the County Treasurer of Cook County
and upon the State Treasurer for the difference which was $10,978.89,
but neither of them refunded any part of this amount to claimants.

It is contended by the State that the claimants are entitled to a re-
fund of $9,243.79, and that to allow them more would be charging the
State interest.

We fail to appreciate the force of the State’s contention that any
part of this refund represents an allowance of interest. On the authority
of Bartholomae v. State, 2 Ct. of Cl. R. 806, and Carpenter v. Stale,
opinion filed this day, claimants by the final order of the County Court
are entitled to a refund from the State amounting to ten thousand nine
hundred seventy-eight and 89/100 ($10,978.89) dollars, and we thele—
fore make an award in their favor for this amount.
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Jurivs (. Sxoog
.
STATE 0¥ I1LLINOIS.
Opinion filed December 22, 1916.

. J. Sullivan, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant in this case, Julius C. Skoog, held the position of
clerk in the Insurance Department of the State of Tllinois for some
years prior to July 1, 1911, and until on or about the 6th day of March,
A. D. 1915 he continued to hold his above position, and was a member
of the classified State Civil Sevvice of the State of Illinois, by virtue
of an Act of the Legislature approved June 10, 1911, and in force July
1, 1911. :

The evidence in this case shows that claimant was discharged on
the Gth day of March, 1915, from the said position by the State Civil
Service Commission without any charges having been preferred against
him, and without any hearing having been given him, except that he
wag required to take an efficiency test and that he failed to receive the
necessary grade. The evidence further shows that on the 1st day of
April, 1915, he was reinstated by the said State Civil Service Commission
to said position above mentioned, and that while employed he received
and was paid by the State of Tllinois the sum of $125.00 per month.

He now presents his claim to this Court for the sum of $97.20,
being the balance of his salary during the month of March 1915,, on
the ground that he was wnlawfully discharged by the State Civil Service
Commission.

The State does not contend that claimant is not entitled to the
balance of his salary, as stated in his claim, on the ground that he was
mnlawfully discharged.

We therefore make an award to claimant in the sum of ninety-seven
and 20/100 ($97.20) dollars.
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TFreEp C. Wars
P.
STaTe or ILLINOIS.

Opinion filed December 22, 1916,

T. J. Sullivan, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant in this case, Fred C. Weis, held the position of clerk
of the State Mining Board of the State of Illinois, for some time prior
to July 1, 1911, up to, on or about the 24th day of January A. D. 1915,
and was a member of the classified State Civil Service of the State of
Illnois, by virtue of an Act of the Legislature approved Juune 10, 1911,
and in force July 1, 1911

The evidence in this case shows that during the term of service
above mentioned, the claimant received and was paid by the State of
Illinois, the sum of $125.00 per month. That on the 2ith day of
January, 1915, claimant was discharged from said position by the State
Civil Service Commission without any charges having been preferred
againgt him, and without any hearing having been given him before the
said State Civil Service Commission, except that he was required to
take an efficient fest, and failed to receive the necessary passing grade.
The evidence further shows that afterwards, on the first day of Febru-
ary, 1916, claimant was reinstated by the said State Civil Service Com-
mission to the position formerly held by him, as above mentioned, and
at the.salary of $125.00 per month, as above stated.

Claimant now presents his claim to this Court for the full amount
of the salary due him from the 24th day of January, 1915, to the first
day of February, 1916, amounting to $1,588.4%, on the ground that he
had been unlawfully discharged by the State Civil Service Commission.

The State does not contend that claimant is not entitled to said
amount of salary, because he was unlawfully discharged.

We therefore make an award in favor of the claimant for one thous-
and five hundred thirty-eight and 42/100 ($1,538.42) dollars.




THoMAS L. ATKINBON
v.
StATE oF ILrINOIS.
Opinion filed December 22, 1916.

T. J. Sullivan, for Claimant.
P. J. Lucey, Attorney General, for State.

The claimant in this case, Thomas L. Atkinson, states that on the
second day of November, 1912, he was certified by the State Civil
Service Commission of the State of Illinois, as general boolkkeeper to
the Board of Administration of the State of Illinois, and that on and
alter said date he continued to he a member of the daxqﬁed State Civil
Service of the State of Illinois.

The evidence in this case shows that on the 13th day of February,
A, D. 1915, claimant was discharged from said position by the State
Civil Service Commission without any charges having been preferred
againet him, and without any hearing having been given him before
the State Civil Service Commission, except that he was required to take
an examination for an efficiency test, and that he failed to receive the
necessary pagsing grade. The evidence further shows that afterwards,
on the 1et day of February, A. D. 1916, this claimant was reingtated by
the State (ivil Service Commission to the position formerly held by
him, as above mentioned, and at the salary of $150.00 per month, the
salary he aleo received prior to his discharge.

The claimant now presents hig claim to this Court for his unpaid
salary from the 13th day of February, 1915, to the 1st day of February,
1916, amounting to the sum of $1,730.35, on- the ground that he was
unl’nvful]y discharged.

The State does not contend that claimant is not entitled to this
salary, as he was unlawfully discharged.

We therefore make an award to claimant in the sum of one thous-
and seven hundred thirty and 35/100 ($1,730.35) dollars.



Cona Darin Lozza

.
StaTe oF ILLINOIS.
Opinion filed December 22, 1916.

Lagger & Blatt and Brown, Hay & Creighton, for Claimant.
P. J. Lucey, Attorney General, for State.

The facts in this case are almost identical with the facts in the
case of Frank 0. Johnson v. State of Illinots, decided May 22, 1914 in
the Court of Claims, and reported in Volume 2, Ct. of CL R, at
page R27.

On the authority of that case, claimant is entitled to an award, and
the only question for this Court o decide is as to the proper amount that
should be awarded.

From a consideration of the evidence as offered by claimant and
the State, it is the opinion of this Court that claimant shall be awarded
$500.00.

It is accordingly the judgment of this Court that she be awarded
said amount.
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Joux DuxLor
v,
StaTE oF JLLINOIS.

Opinion filed May 7, 1917.

Weil & Bartley, for Claimant.
Edward J. Brundage, Attorney General, for State.

Claimant was a State Mining Inspector working under the di-
rection of the State Mining Board in Peoria County. In 1913, an ex-
plosion occurred in the Crescent Coal Company mine in Peoria County,
and claimant made an investigation of the dicaster. He caused the
arrest of a miner under the provisions of the mining laws, and in do-
ing this incurred the enmity of certain persons, as a result of which
claimant wag indicted by the Grand Jury of Peoria County charging
him with malfeasance in office, in that he failed to post certain notices
as required by law, and failed to see that a certain entryl had been
sprinkled.

The President of the State Mining Board employed attorueys to
defend the claimant, and after a trial, claimant was acquitted.

The Mining Board approved a bill for the services of the attornevs
in defending claimant, and issued a voucher which was approved by the
Department and Institution Auditor, but the State Auditor refused
payment.

Afterwards claimant paid the attorneys and now asks the State to
reimburse him. Claimant contends that he should be reimbursed be-
cause he was a public officer acting in behalf of the State and becanse
of the fact that he was performing his duty, and thereby incurred the
ill-fecling of others, in consequence of which he was put to the expense
of defending himself on the criminal charges.

Tt would indeed seem to be an injustice not to reimburse this man
for this expense, but at the same time, it may e argued that this was
one of the risks he undertook in the performance of the duties of his
position.

Under the opinion of the Supreme Court in Fergus v. Russell, 270
T 325, we must hold that the President of the Mining Board had mno
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authority to employ attorneys to defend claimant. It is argued that it
would create a somewhat anomalous situation for the Attorney General
to defend claimant in a suit where the State’s Atttorney of Peoria
County was prosecuting. This is undoubtedly true, and yet under simi-
lar circumstances the State has made provisions for just such a situa-
tion. In chapter 129 of the Revised Statutes, the State Military and
Naval Code in section 8 of article 22, it is provided that the expense
of defending a member of the militia who is prosecuted criminally for
any act committed while in the performance of military duty shall be
paid by the State, providing that the Attorney (General should be first
consulted in regard to the selection of the attorney for the defense. Un-
fortunately, however, for claimant, there is no such statute applicable
to his case. The Attorney General is the law officer of the State, and
the State can incur no expense for attorney’s fees without his special
order. Under the circumstances we must reject the claim. Inasmuch
as there is much equity and justice in the claim, we would reject it
without prejudice were it not for the further fact that from the opinion
in the Fergus case, above cited, it is apparent that the Legislature would
have no authority to appropriate any funds to claimant under the facts
in this case. -
The claim is accordingly rejected.
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W. M. WInsIxsox
.
StaTE oF ILLINOIS.

Opinion filed May 7, 1917.

H. J. Slagle, for Claimant.
Edward J. Brundage, Attorney General, for State.

(laimant was chief engineer at the Jacksonville State Hospital on
April 80, 1915, and for several years prior thereto, and was a member
of the classified service under the so-called Civil Service Law.

He had been required to submit to a so-called Efficiency Examina-
tion, and failing to receive the grade required by the Civil Service Com-
mission was dismissed from service on April 15, 1915. At that time
he was receiving a salary of $121.00 per month. He was reinstated on
February 1, 1916. Had he been continuously employed, his salary be-
ginning September 1, 1915, would have been $162.00 per month under
a general order adopted by the Board of Administration, and approved
by the Civil Service Commission. During the time he was absent from
duty, he worked for the City of Jacksonville and earned $600.00. He
now seeks to recover the amount he would have earned, had he been
continuously on duty, $1,294.00, less the amount received from the City
of Jacksonville, $600.00, or a total of $694.00.

Claimant contends that he was unlawfully discharged, in conse-
quence of which he should be entitled to pay while off duty. No written
charges had been preferred against him. In the case of Bawrd v. Steven-
son, 270 I1l. 569, it was held that employees in the classified service could
not be required to take examination as a test of their efficiency, and fol-
lowing the rendition of that opinion, the Civil Service Commission
passed a resolution reinstating claimant to his position. The State, by
the Attorney General, does not take issue with claimant on the merits
of his claim.

Inasmuch as claimant was unlawfully discharged, it is the opinion
of this Court that he should be paid for the time lost. Taking into con-
sideration the amount of money earned during his absence from’ duty,
it is the opinion of this Court that claimant be awarded the sum of six
hundred ninety-four and 00/100 ($694.00) dollars.
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Cart P. DexyeTr AXD Groraz F. Grirriy, EXECUTORS OF THE
Estate or THoMAS A. GriFriN, DECEASED,

.
STATE oF JLLINOIS.
Opinion fitled May 7, 1917.

Scott, Bancroft, Martin & Stephens, and Zimmerman, Garrett &
Randall, for Claimant.
Edward J. Brundage, Attorney General, for State.

Thomas A. Griffin, a resident of Boston, Massachusetts, died on
August 12, 1914 leaving a will which was duly admitted to probate
in the County of Suffoll, Massachusetts, wherein claimants were ap-
pointed executors.

Decedent owned certain real and personal property in Illinois,
and was also the owner of 60,511 shares of common stock and 16,586
shares of the preferred stock of the Griffin Wheel Company, a Massa-
chusetts corporation, which was doing business in Illinois, and owned
property in Illinois. IHe was also the owner of 1,600 shares of the pre-
ferred stock of the United States Steel Corporation, a New Jersey cor-
poration, doing business in Illinois.

Ancillary probate proceedings were had in the estate of the
decedent in the Probate Court of Cook County, Illinois, and an ap-
praiser was appointed by the County Judge of Cook County to de-
termine the fair market value of the estate for the purpose of fixing
the inheritance tax in the estate, on October 13, 1914. The appraiser’s
report wag filed with the County Judge on December 28, 1914, and
wag approved by the order of the County Judge, entered on December
28, 1914. On February 26, 1915, an appeal was taken from the order
of the County Judge to the County Court of Cook County, and a final
order was entered on April 19, 1916, and from that order an appeal
was taken to the Supreme Court of Illinois on December 21, 1916.
The Supreme Court of Illinois, in the case of People v. Dennelt, re-
ported in 216 Illinois Reports at page 43 reversed the order of the
County Court in part and remanded the cause. Subsequently the ecase
was redocketed in the County Court of Cook County, and an order en-
tered in accordance with the opinion of the Supreme Court. On the
order of the County Judge, the Executors paid to the County Treasurer
of Cook County, an inheritance tax of $51,938.70 on January 19, 1915,
being the total amount assessed, $54,667.05 less five per cent for pay-
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ment within six months after the death of the testator. This tax was
assessed on the theory that the shares of stock of the Griffin Wheel
Company were taxable under the Illinois inheritance tax law, because
thirty-six per cent of the tangible property and assets of that corpomtlou
was located in Illinois, and that thirty-six per cent of the value of the
shares were taxable in I[llinois, and a like tax was fixed on fourteen
per cent of the value of the stock in the United States Steel Corpora-
tion, on the theory that fourteen per cent of that corporation’s tangible
assets were located in Illinois. The tax so assessed was approved by
the County Judge, and this part of the order was appealed from the
Countv Court, and it was modified to the extent that that court found
that the tax should have heen levied on fifty per cent of the value of
the stock in the Griffin Wheel Company, and that the shares of stock in
the Tnited States Steel Corporation were not appraisable and taxable
under the Illinois inheritance tax law.

The question in the Supreme Court was as to Whether or not the
shares of stock in the Griffin Wheel Company were taxable under the
laws of Tllinois, and that court held that this stock was not assessable,
and the final order of the County Court of Cook County on January
13, 1917, made in conformity with the finding of the Supreme Court,
found accordingly, and also found that the tax properly assessable
against the estate of the decedent was $10,598.29.

As this Court has repeatedly held, that claimants having paid the
tax within the six months period, which entitled them to a five per
cent discount in the amount of payment, had the proper tax been as-
sessed in the first instance, claimants would have paid $10,598.29,"
less 5%, or $10,068.38.

(Claimants have done everything that should have been done to
entitle them to a refund of the excess tax paid. Appeals were taken
and perfected within proper times, and claimants are entitled to a re-
fund of the difference between the amount actually paid, and the
amonnt that should have been paid, taking into consideration the fact
that 5% was deducted from the amount paid, for payment within six
months, and that 5% would have been deducted if the proper amount
had heen paid within six months.

The State, by the Attorney General, in its statement filed admits
the validity of the claim and the regularity of all proceedings neces-
sary to secure the refund.

Tt is comsequently the judgment of this Court that claimants be
awarded the difference between $51,933.70 and $10,068.38, or forty-
one ﬂmuqand eight hundred sixty-five and 32/100 ($41, 865. 32) dol—-
lars,
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Frep SaitH, EXECUTOR oF THE ISTATE or Tmoaras P. SMITH,
DECRASED,

V.
STATE or JLLINOIS.

Opinion filed May 7, 1917.

George D. Smith, Judah, Willard, Wolf & Reichmann, and Zim-
merman, Garrett & Rundall, for Claimant.
Edward J. Brundage, Attorney General, for State.

The facts in this case as stipulated Dhetween claimant and the
State are as follows:

Thomas P. Smith, a resident of Cook County, died October 16,
1914, leaving a will which was admitted to probate in the Probate
Court of Cook County, and Letters Testamentary were issued to Fred
W. Smith as Executor. In 1901, decedent executed a certain trust
deed, in and by which he conveyed certain property to a trustee.

On April 12, 1915, the inheritance tax appraiser, previously ap-
pointed by the County Judge of Cook County, found the value of the
decedent’s estate subject to inheritance tax to be $506,969.82, including
in his estimate the valne of certain estates created by the trust instru-
ment executed by decedent in 1901.

The County Judge of Cook County duly entered an order ap-
proving the appraiser’s report. On April 14, 1915, claimant paid to
the County Treasurer of Cook County, $8,872.43, which was the
amount of the tax, $9,339.40, reduced by 5%, because of payment
within six months of the death of decedent.

On June 5, 1915, an appeal was taken from the order of the
County Judge to the County Court, and on April 27, 1917, the County
Court entered an order reversing in part the finding of the County
Judge, and fixing the inheritance tax at $4,386.18, on the theory that
certain of the trust estate created by the aforesaid trust instrument was
not assessable under the inheritance tax law.

This claim was filed in this Court on April 30, 1917, and appear-,
ance entered by the Attorney General.

There can be no guestion as to the correctness of the claim.
Claimant has done all things required of him to be done to secure a
refund, and is entitled to the difference between $8,372.43, and
$4,119.82, which is the aforesaid sum of $4,336.18, reduced by 5%.

Claimant is accordingly awarded the difference between these two
items, the sum of four thousand seven hundred fiffy-three and 11/100
($4,753.11) dollars.
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Artrtr J. Kyient
v,
StaTE or ILLINOIS.
Opinion filed May 7, 1917.

Arthur J. Knight, Pro se.
Edward J. Brundage, Attorney General, for State.

Claimant, a regident of the City of Rockford, was mustered as a
private in Battery D, I1llinois Field Artillery, in Chicago, on Septem-
ber 3, 1915. On June 19, 1916, this organization was called by the
President of the United States for service on the Mexican horder. Ou
that day he was in Hanover, New Hampshire, and on June 20th, he
received a telegram [rom the Captain of his organization, commanding
him to report at the Armory at Chicago at once. e immediately went
to Chicago by way of Springficld, Massachusetts, and New York City,
and was put to the expense of $3+£.43 in paying his railroad fare.

By way of argument, claimant states that transportation of . en-
listed men under military regulations should be paid to the point of
mobilization, hecause transportation is paid from the place of discharge
to the point of enlistment, and claimant also cites the lMilitary and
Naval C'ode, section 14, which provides that transportation and subsis-
tence for all officers and men on duty wnder sections 3, 4 and 5 of
article 16, shall be Turnished by the State. Section 8 provides for the
pay of officers when in actual service of the State. Section - for the
pay of enlisted men when in active service. Section 5, for pay of en-
listed men in actual service at encampments. 1t is fair to presume that
claimant voluntarily enlisfed in this militia organization.

When he went outside of the State, he did so of his own volition,
and with full knowledge of the fact that he might be called upon to

report for the duty and service which he wndertook to perform when he.

Jomed the organization. He was not outside the State hecause the State
Tequired lim to be. When he took it upon himself to go to Hanover,
New Hampshire, it was on his own private business and he could re-
turn at his own expense and of his own volition at any time, or having
undertaken the obligations of a member of Batfely D, he could be called
upon to return when the State required his services.
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In our view of the case, claimant was not on duty until he reported
for duty at the appointed rendezvous, and there is nothing in the law
which provides for the payment of expenses before actual performance
of duty. ‘

There is nothing in the law that we can find, nor is there anything
in the military regulations that we have been informed of that would
warrant the making of an award in this case, but on the other hand it
ig within the provinee of the Legislature to appropriate in this case, if
it may so see fit. The claim appeals to one’s sense of justice, and e
do not feel inclined to preclude claimant be rejecting the claim. This
claim is consequently rejected without prejudice, to the right of claim-
ant to prevent his claim to the Legislature.
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BarwARD AXD MILLER
. .
StaT or ILLINOIS.
Opinion filed May 7, 1917.

Miller, Starr, Brown, Packard & Péekham, for Claimants.
Edward J. Brundage, Attorney General, for State.

(laimants are engaged in the business of printing in Chicago, and
printed certain briefs for the State in the case of People of the State of
Llinois, ex vel Charles S. Deneen, Governor, and William H. Slead,
Attorney General, plaintiff in error, v. Bconomy Light & Power Com-
pany, defendant in error, in the Supreme Court of the United States.
The statement ol accounts for this work was $1,157.29 and claimant
received thereon $900.37, leaving due to them a balance of $256.92.
The 49th General Assembly appropriated money to the Governor suffi-
cient to pay this hill, and it was audited by the Department and Insti-
tution Auditor and found correct, but the particular item of appropria-
tion was held invalid in the suit of Fergus v. Russell, 270 I11. 304.

There is no question but that the bill is correct and the services
were performed under express authority of law, and it is the opinion of
this C'ourt that an award should be made.

We accordingly award to clainiant the sum of two ]mndled fifty-six
and 92/100 ($256.92) dollars.




Joux Hueyxwie
2.
STATE oF JLrINoIS.
Opinion filed May 12, 1917.

T. J. Condon, for Claimant.
Bdward J. Brundage, Attorney General, for State.

Claimant was appointed a member of the State Board of Examiners
of Horseshoers for the State of Illincis, on February 8, 1915, and in
pursuance of his appointment entered upon his duties and performed
the services required of him until the first day of March, A. D. 191%.

The Supreme Court of the State of Illinois in the suit entitled
Fergus v. Russell, et al, decided that the appropriation for the payment
of salaries and fees of the Board of Examiners of Horseshoers, was,
among other appropriations, unconstitutional.

Claimant continuned to perform his services and on February, 1917,
there was due him the sum of $280.00, which he has been unable to col-
lect by reason of the decision in the Fergus case aforesaid.

It would be inequitable for the State to refuse to pay claimant for
the services performed by him in this connection, and we arve therefore
of the opinion that he is entitled to the amount of his claim.

Claimant is accordingly awarded the sum of two hundred eighty
and 00/100 ($280.00) dollars.
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AxtHONY KOECULEY
v.
StaTE or InnINOIS.

Opinion filed May 12, 1918.

T. J. Condon, for Claimant.
Edward J. Brundage, Attorney General, for State.

This case is similar to the case of John W. Huennig in which case
an opinion hag been filed this date. For the reasons assigned in that
case, we make an award to claimant in this case of two hundred eighty
and 00/100 ($280.00) dollars.




AMERICAN MISSIONARY ASSOCIATION

V.
STATE oF ILLINOIS.

Opinion filed May 12, 1917.

Miller, Starr, Brown, Packard & Peckham, for Claimant.
Bdward J. Brundage, Attorney General, for State.

(*laimant is a charitable corporation existing under the laws of the
State of New York, and as a beneficiary under the will of Henry W.
Hubbard, deceased, makes claim for the rvefund of a portion of the
amount paid by it as an inheritance tax in the matter of the estate of
the decedent. The will of the decedent was probated on May 29, 1913,
in the Swurrogate’s Court of the County of New York, and State of New
York, and later on November 19, 1913, upon the report of the apprais-
ers appointed by the County J udoe of Cook County, Illinois, an oxder
was entered by the said County J udge of Cook County, fixing the value
of the estate devised to claimant at $60,723.16.

The order further provided that claimant was not entitled to any
exemptions that the fax rate was 6% and that the total tax was
$3,643.39.

Claimant in order to procure the 5% discount as provided by law
in cases where tax is paid within six months after the death of de-
cedent, paid the amount assessed against it less 5%, amounting to $3,-
461.23. This amount was paid under protest.

In August, 1916, an appeal was taken from the order of the County
Judge to the County C‘.oult and upon a hearing the County Court modi-
fied the tax as assessed by “the County Judge, determining the value of
the interest passing to claimant at $57,910.66, and the tax thereon at
$3,474.64."

Claimant appealed from the order of the County Court to the
Supreme Court of Illinois, and upon a hearing t the latter court, it was
determined that the value of claimant’s interest was $37,008.22, and
that the property transferred to it was taxable at the rate of 5%, amount-
ing to $1,850.41, and that the amount of tax was legally payable on
November 19, 1913, the time when claimant made payment of the tax as
assessed and fixed by the County Judge was $1,757.89, being the amount
of gross tax assessed, less the 5% discount.

From the above it is evident by the erroneous order entered by
the County Judge in this matter, claimant was compelled to pay the
sum of $1,703.34 in excess of what should have been paid, had the as-
sessment been correct in the first instance.

Thig being the case, claimant is entitled to an award of $1,703.84.
We accordingly make an award in favor of the claimant in the sum of
one thousand seven hundred three and 34/160 ($1,703.84) dollars.
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MicHARL CIIAMBERS
v,
STATE oF ILLINOIS.
Opinion filed May 12, 1917.

Rosenthal, Kurz & Houlihan, for Claimant.

P. J. Lucey, Attorney General, for State.

During the year 1914, and for some years prior thereto, claim-
ant owned a lot fronting on West Madison Street, Chicago, Illinois,
apon which he had erected five one-story brick bhuildings.

Adjoining his lot to the west was a tract of land owned by the
State, hut there was a vacant strip of land about eleven feet in width,
belonging to claimant extending from the west wall of claimant’s most
westerly building to the east line of the land owned by the State.

The State let a contract for the erection of an Armory on its
land and the contractor in charge of the work, assuming that the State
owned all of the vacant property west of claimant’s buildings, made
excavation thereon although claimant had informed him that he owned
the strip of land, extending eleven feet west from the west wall of
his building.

The contractor made excavations on claimant’s property within a
few feet of the west wall of his building and as a result greatly damaged
the same. The walls cracked, the building sagged and fixtures within
the building owned by claimant were partially destroyed. A concrete
walk running along claimant’s building to the west, was practically
destroyed by reason of the excavation.

After repeated complaints by the claimant, the contractor placed
his building on jacks where it remained for about fifteen months, and
as a result, the building was in such shape that the business of claimant
was practically destroyed.

One of the claimant’s other buildings was also damaged to such
extent that the tenant who had been paying a monthly rental of
$25.00 per month, was compelled to abandon the premises.

From the record before us there is no question but that the claim-
ant is entitled to recover for the damages he has sustained, and in
arriving at the amount we are forced to the conclusion that he suf-
fered damages far in excess of the amount testified to by the con-
tractor who testified on behalf of the State.

While it is somewhat difficult to arrive at an amount that would
definitly determine the amount of damages sustained, we are of the
opinion that claimant is entitled to recover two thousand five hundred
and 00/100 ($2,500.00) dollars.
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MicuicaNy Bourevarp Buirping COMPANY
V.
STATE oF ILrIINOIS.
Opinion filed May 12, 1917.

Allen @G. Mills, for Claimant.
Edward J. Brundage, Attorney General, for State.

Claimant, a corporation organized and existing under and hy
virtue of the laws of the State of Illinois, is the owner of a certain
building known as the Michigan Boulevard Building, Chicago, Illi-
nois, having purchased the same on October 19, 1916, from Jarvis
Hunt, et al, Trustees.

At the time claimant purchased the building in question, the
Judges of the Appellate Court for the First District of the State of
Illinois, were occupying rooms Nos. 1224 to 1229, both inclusive, in
said building under two certain leases.

The leases in question were authorized by an act of the General
Assembly of the State of 1llinois, approved June 2, 1877, whereby the
Judges of the said Appellate Court of the Fivst District of Illinois,
were authorized to rent guitable rooms in the City of Chicago for hold-
ing said Court, and for use of the officers thereof.

According to the terms of the leases, the vent for the period of
April, May and June 1917, amounting to $4,803.75 is due and pay-
able to claimant, but it appears that the amount appropriated for this
purpose was not sufficient and there is no money on hand at the present
time to pay the rent, which is ackunowledged by the State to be due.

Claimant as owner of the building is enfitled to receive said rent,
in accordance with the terms of the leases entered into on behalf of
the State by the Judges of the Appellate Court for the First District
of Illinois, and this heing true, we accordingly award claimant the sum
of four thousand eight hundred three and 75/100 ($4,803.75) dol-
lars.
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Ricmarp M. Hox, Tracy Dows, TmaTcurr T. P. LuqQuer, Jaumses L.
Mrrcirerr, Uxtrep Stiates Trust Coamreany or NEW YORK,
BxecuTors oF TiE LAsT WILL AND TESTAMENT OF
Arexaxpik Ecororn Onr, DECEASED,

V.

STATE oF ILLINOIS.

Opinion filed May 12, 1917.

Short, Davis & Rust, for Claimants.
Edward J. Brundage, Attorney General, for State.

Claimants are the exccutors of the last will and testament of
Alexander Eector Orr, deceased, who departed this life June 3, 1914,
a resident of Brooklyn, Kings County, New York.

The decedent at the time of his death owned certain property
within the State of Illinois that was liable for inheritance tax assess-
ment by the State.

On or about December 15, 1914, claimants applied for a transfer
of the various stock owmed by the decedent, but before consent was
given by the Attorney General of the State of Illinois, it was agreed
that claimants should deposit with the Peoples Trust & Savings Bank
of Chicago, the sum of four thousand two hundred fifty and 00/100
($4,250.00) dollars, to gunarantee the payment of such inheritance tax
as might be levied.

On December 11, 1914, the County Judge entered an order fixing
the amount of the tax to be assessed, against the estate at $3,395.34.

The Peoples Trust and Savings Bank at the request of the At-
torney General, mailed a check to the County Treasurer of Cook County
for $3,514.19, being the amount of said inheritance tax as levied, to-
gether with interest thereon from June 3, 1914, the date of decedent’s
death.

Claimant appealed from the order of the County Judge to the
Jounty Court and upon a hearing the County Court enteved its final
judgment in said cause, fixing the amount of inheritance tax required
to be paid at $2,096.59. This amount with interest thereon from
-June 3, 1914, to June 4, 1915, the date when the first tax assessed
was paid to the County Treasurer, amounts to $2,170.34.

The difference hetween $3,514.18, the amount paid by claimants
and $2,170.34, the amount they should have paid in accordance with
the final ovder of the County Court is $1,343.84.

Claimants have pursued the necessary steps required by law to
secure a refund of the amount due them in this matter, and it is there-
fore the judgment of this Court that they be awarded one thousand
three hundred forty-three and 84/100 ($1,343.84) dollars.
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Joux J. Correy
v.
STATE oF ILLIXOIS.

Opinion filed May 12, 1917.

Brown, Hay & Creighton, for Claimant.
Hdward J. Brundage, Attorney General, for State.

Claimant was duly elected Secretary of State Board of Tqualiza-
tion on August 1, 1913, and has performed the duties of that office from
the date of his appointment until the present time.

He was to receive $5.00 per day for each! and every day he acted
as such officer and was paid on that basis from the date of his clection
up to and including the 31st day of December, A. D. 1914.

From January 1, 1915, to and including June 30, 1915, a period
of one hundred fifty-five days, he performed the duties of his office but
did not receive pay therefor by reason of a decree in a chancery suit
filed in the Circuit Court of Sangamon County, Illinois, by one Fergus
in which it was held that the appropriation under which claimant was
to receive his pay was invalid.

It is admitted that claimant performed the services as requirved by
him under the law, and it would be inequitable to require him to serve
the State in this capacity without compensation.

Claimant having performed the duties of this office for one hun-
dred fifty-five days, he is entitled to receive pay therefor at the rate of
$5.00 per day, and we therefore award him the sum of seven hundred
seventy-five and 00/100 ($775.00) dollars.
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Tuodss DEWITT Cuvyeer, Exrevror oF THE LiasT WILL oF AARIE
DeWirr Jussvr, DECEASED
.
Hrate or 1LLINOIS.

Opinion filed May 12, 1917.

osenthal, JTamil & Wormser, for Claimant.
Edward J. Brundage, Attorney General, for State.

Claimant is the executor of the last will and testament of Maria
DeWitt Jessup, who died on the 17th day of June, A. D. 1914, a vesi-
dent of the State of New York.

On June 14, 1915, the County Judge of Cook County, 1llinois, en-
tered an order approving the inleritance appraiser’s tax report, which
fixed the tax on decedent’s property at $22,628.46.

On May 1%, 1915, which was prior to the date of the entry of the
order aforesaid, claimant for the purpose of securing the payment of
tax which might be assessed against the estate, deposited with the Peo-
ples Trust and Savings Bank of Chicago, to the credit of the inheritance
tax officials in said proceedings, the sum of $30,000.00 and. they in turn
paid to the County Treasurer of Cook County, under protest, out of said
deposit, the sum of $28,986.17, being the amount of tax assessed by
the order of the County Judge, with interest thereon at the rate of six
per cent per annum from June 17, 1914, the date of the decedent’s death.

On August 15, 1915, an appeal was taken to the County Court from
the order of the County Judge, fixing the tax aforesaid, and the County
Court after making some deductions reduced the tax to $18,89.50.

" A further appeal was taken to the Supreme Court of the State of
Illinois, {from the final order and judgment of the County Court of
Cook Connty, which resulted in a reversal of the final order and judg-
ment of said County Court, People v. Cuyler, et al 76 Ill. 72.

Later a final order was entered in the County Court of Cook County
in accordance with the judgment and mandate of the Supreme Court.
This final order provided that the total tax should be $14,90%7.87 which
represents the amount of the final order and judgment of the $14,060.80
with interest thereon at the rate of 6% from June 17, 1914, the date of
decedent’s death to June 14, 1915, the date of said payment.

(laimant having paid the sum of $23,986.17 in accordance with
the erroneous order of the County Judge, instead of $14,907.87 the
amount he should have paid, he is therefore entitled to a refund of the
difference, amounting to $9,078.80.

We therefore make an award to claimant of nine thousand seventy-
eight and 30/100 ($9,078.80) dollars.
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MERRITT STARR
z.
STATE 0F ILLINOIS.
Opinion filed Maey 12, 1917.

Miller, Starr, Brown, Packard & Peckham, for Complainant.
Edward J. Brundage, Attorney General, for State. ’

Claimant by special appointment of the Governor of Illinois was
appointed and served the State as attorney in a certain case in the
Supreme Court of the United States, known therein as People of the
State of Illinois on the relation. of Charles 8. Deneen, Governor, and.
William II. Stead, Attorney General, plaintiffs in error v, The Economy
Light and Power C'ompany, Defendants in error,

That while acting as attorney aforesaid, claimant paid out for
and on behalf of the State, the sum of $10.84, in connection: with the
prosecution of said case, and the State has never reimbursed him for
this amount. '

For the reasons set forth in the case of Bernard & Miller v. State,
which opinion was filed at this term, we award to claimant the sum of
ten and 84/100 ($10.84) dollaxs.
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Marreps JENCS, A Mixor BY Fraxk JExos, HeEr NexrT FRIEND
V.
StATE oF ILLINOIS.

Opinion filed May 12, 1917,

J. W. D’Arey, for Claimant.
Edward J. Brundage, Attorney General, for State.

Matilda Jenca, aged about seven years while crossing one of the
busy streets at Joliet, Illinois, on the morning of October 15, 1916, was
injured by being struck by an automobile operated by Miss Mabel Zim-
mer, whose father was at that time Warden of the Illinois State
Penitentiary.

The petition of claimant states that the machine in question was
owned by the State of Illinois, and was used by the Warden and his
family for business and pleasure, and that the injury sustained by claim-
ant was occasioned by the negligent manner in which the young lady
operated the machine.

The State filed a demurrer setting forth, First: That the Doctrine
of respondeat superior is not applicable to the State. Second: That
it does not appear that the person driving the automobile mentioned in.
the petition was in the employ of the State at the time of the operation
of. the automobile in question. Third: That the State of Illinois is not
liable for the torts of third persons committed against one of its citizens.

This Court has repeatedly held that the doctrine of respondeat
superior is not applicable to the State, and even though the party in
charge of the automobile was an employee of the State, the State would
not be responsible for her acts. This being true, it is unnecessary to
consider this case further. The demurrer is sustained.
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CrarExcE A. Burrpey, os ExecuTor oF AxD TrusTEE UxDER TIIE LasT
WiLL AxD TESTAMENT oF BLizABETH J. WHITNEY, LoUIsa
Crariy Trooive, Brizasers GruErNe, Epwarp F.
Cirariy, Jr., axp Mary W. WiiTe
.

STATE 0F JLLINOIS.

Opinion filed May 16, 1917.
Clarence A. Burley, for Claimants. .
Edward J. Brundage, Attorney General, for State.

Elizabeth J. Whitney, deceased, left the bulk of her estate in trust
to be given to her four grandchildren. They were not to receive their
respective shares until they attained the age of thirty. At the time of
her death, none of said childrven had reached the age of thirly years,
and the inheritance tax appraiser, assumed that only the eldest grand-
child would reach that age, and accordingly fixed the tax on that basis,
allowing but one exemption of $20,000.00.

The inheritance tax was paid on that basis within six months after
the death of the decedent, which amounted to $414.83, after allowing
the five per cent discount as provided by law.

It was agreed between the beneficiaries that the tax should be paid
out of the general fund of the estate in order to protect the eldest grand
child, and it was further agreed that upon recovery of any part of the
tax, the same should be divided equally between them.

On June 80, 1912, Louisa Chapin Telling, the oldest.of the grand-
children reached the age of thirty years, and received her one-fourth
share of the estate. Having been allowed her exemption no claim arose
as to her share of the tax as assessed.

Later, on September 5, 1914, Elizabeth Chapin Greenc, the second
oldest of the grandchildren reached the age of thirty years, and ve-
ceived her share of the estate. She accordingly filed a claim in this
Court for the tax upon her exemption of $20,000.00, which would be
$200.00 less the five per cent discount, amounting to $10.00, leaving a
total of $190.00, with interest at the rate of 3% from the time of pay-
ment.  Her claim wag allowed by this Court in an opinion filed October
2, 1916.

On May 13, 1916, Edward F. Chapin, Jr., attained the age of thirty
vears, and received his share of the estate. Having reached the age of
thirty vears, there is another exemption of $20,000.00, which should be
allowed, upon which the tax would be $200.00, less the five per cent
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discount, amounting to $10.00, leaving a balance of $190.00 which
should be refunded to claimants with interest thereon from March 30,
1911, being the date when the tax was paid.

For the reasong assigned in our former opinion in this case herein
referred to, claimants are awarded one hundred ninety and 00/100
($190.00) dollars, with interest thereom at three per cent from March
30, 1911.
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Wansir Coxsrruorion COMPANT
.
StaTE or Irrivois.

Opinion filed May 16, 1917.

Vause, Hughes & Kiger, for Claimant.
Edward J. Brundage, Attorney General, for State.

Claimant here seeks to recover for certain work done on the levees
at Cairo. It entered into contract on December 81, 1913, with the
Rivers and Lakes Commission for the doing of this work.

The claim is divisible into three parts. Under the first part, it
was estimated in the contract that the amount of excavation would-be
29,400 cubic yards. Claimant excavated 19,308.1 cubic yards, and the
Rivers and Lakes Commission allowed for the excavation of 10,997.5
cubic yards. The difference between claimant and the Rivers and Lakes
Commission arose over the question as to whether or not the excavation
shonld have had vertical or sloping sides. It is evident from the evi-
dence that it was necessary to excavate with sloping sides. This is not
an extra, and under the contract claimant is entitled to pay for the
actual amount of the execution. The State does not contest the claim
in this particular, and the claimant on this part should receive $5,657.96.

Another part of the claim for the difference in the cost due to the
use of stone and sand instead of gravel, has been dismissed out of the
case, and there remains now for consideration the claim for the main-
tenance of track comnections. It appears that over a part of the work,
the Tllinois Central Railroad had certain tracks which had to be removed
and replaced from time to time; removed so that the work could pro-
ceed, and replaced so that the railroad could switch its cars. TFor this
part, claimant alleges that there is due it the sum of $2,726.84. In
the specifications, claimant points out that it was the duty of the Rivers
and Lakes Commission to provide the necessary vight of way upon
which the work is to be done. On the other hand, the State points out
that the specifications provide that the plans are a part of the
specifications, anc that the work iz to be made complete, and to
the satisfaction of the Commission, and that claims for extra labor or
material must be reported to the Rivers and Lakes Commission in writ-
ing at the time same is furnighed, and must also be presented in writing
at the end of the month, that nothing shall be paid for as extra labor
that can be classified under any of the heads upon which unit. prices
are fixed, that the written notices required on the part of the contractor
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are conditions precedent to any recovery ou its part for extra work, that
whenever work is required to be done which was not contemplated, the
Conmmission shall fix the prices, and the contractor shall abide by the
same. It is also provided that in all questions regarding the value of
extras, variations, allowances or deductions, or the violation of the
contract, the decision of the Comumission shall be final.

The Rivers and Lakes Commission decided adversely to the claims
of claimant, based on this state of facts.

As we view this part of the claim it is for extras, upon which to
entitle claimant to recover, the conditions precedent in the contract
must have been complied with. The reports required of claimant were
not made, so far as the record shows, and the Rivers and Lakes Com-
mission, whose decision claimant agreed should be final decided ad-
versely to claimant.

There remains nothing for us to do but reject this part of the
claim, and it is accordingly the decision of this Court that claimant be
awarded the amount of the first item, five thousand six hundred fifty-
seven and 95/100 ($5,657.95) dollars.
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City oF CHARLESTON
V.
StTATE oF ILLINOIS.

Opinion filed May 16, 1917.

John T. Kincaid, for Claimant.
Edward J. Blundage Attorney General, for State.

The City of Charleston las furnished water to the Fastern Ilh—
nois State Normal School since July, 1913, and claims payment for
water furnished until April 1, 1917.

When the Normal Sehool was located at Charleston, the City
Council passed a resolution offering to give all the water required for
fifty years for the consideration of $5.00, provided the school be located
at Charleston.

In July, 1913, an ordinance was passed providing for the instal-
iatlon of water. meters and a regular rate was charged to the school.
This bill was not paid "and the City threatened to disconnect the water.
TFollowing this, the school filed a Bill of Complaint in the Circuit
Court of Coles County, praying specific performance and injunction to
restrain the City from cutting off the water supply. A temporary in-
junction was ordered and the defendant demurred. The demurrer was
sustained by the Circuit Court and in turn by the Appellate Court for
the Third District, and the Supreme Court.

The Supreme Court in its opinion in the case, appearing in 271
IIl. at page 602, held that the City was without authority to make the
agreement to furnish water.

Following the decision of the Supreme Court above cited to its
logical conclusion, we must hold that the City of Charleston is en-
titled to recover the amount of its claim, and it is consequently the
judgment of this Court that the claimant be awarded the sum of four
theusand two hundred and 00/100 ($4,200.00) dollars.

a




Axros SAWYER
.
STATE oF JLLINOIS.

Opinion filed May 16, 1917.

E. A, Hardt, for Claimant.
Edward J. Brundage, Attorney General, for State.

Claimant was Chief Clerk of the'State Board of Health for sev-
eral years prior to March 30, 1913, and subsequent thereto. On March
30, 1913, the then Secretary of the Board died, and the next day the
Governor directed the petitioner to assume the duties of the office of
Secretary and appointed him “Acting Secretary.” He immediately
entered upon the performance of the duties of that office and continued
to act as both Secretary and Chief Clerk of the Board until April 14,
1914.

He had applied to the Civil Service Commission to be relieved of
his duties as Chief Clerk, but his application was refused. It is ap-
parent from the record that he devoted a great deal of time to the
performance of his duties, it requiring many howrs of extra work.

The statute provides that the Secretary of the Board of Health
shall be elected by the Board. There was no formal election, though
the members of the Board severally told him to act.

In the interim between meetings of the Board, the Secretary per-
formed all of its duties and exercised all of its powers, and among
other things he granted licenses to practice medicine. In law, an
acting secretary is a Secretary. We are not prepared to hold that
claimant was not in fact the Secretary of the Board, to hold otherwise
might indeed lead to serious consequences.

The position of Chief Clerk of the Board is not a statutory office,
that of Secretary is.

(laimant having been Secretary of the Board, as we view it, the
only question remaining for us is to decide as to whether or not he
iz entitled to a salary, having received his salary as Chief Clerk.

In the case of the United States v. Saunders, 126 T. 8. 130, the
Sapreme Court of the United States has held that statutes prohibiting
the allowance of extra pay or compensation to public officers have no
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application to two distinct offices, positions or employments, each of
which has its own duties and compensations, and which offices may
both be held by one person at the same time.

We do not question the right of claimant to have held hoth of-
fices, positions or employment at the same time; as we view it, he held
an employment and an office. Neither is this right questioned by the
State.

Under the authority above cited, we believe claimant is entitled
to recovery, and is entitled to receive compensation from March 31,
1913, to April 14, 1914. The 48th General Assembly had appropriated
$3,600.00 a year for the salary, and in addition to this the Board paid
$150.00 a month. In our view of the case, the salary as fixed by law
was $300.00 per month, and claimant is accordingly entitled to recover
$3,750.00, the salary for twelve and one-half months.

We accordingly award claimant the sum of three thousand seven
hundred fifty and 00/100 ($3,750.00) dollars.
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EvueENE WARFEL
.
STATE oF ILLINOIS.
Opinion filed June 1, 1917,

James K. Davis, for Claimant.
BEdward J. Brundage, Attorney General, for State.

(‘laimant who is a resident of the City of Galesburg, Illinois, was
a regularly enlisted soldier in Company “C” 6th Regiment of Infaniry,
Illinois National Guard.

On the 16th day of August, 1916, while acting under the orders of
his superior officer, he was assisting other members of his company in
moving the arms and stores of said company from the old armory build-
ing to the new armory building.

There were birds nests located in and about the roof and rafters of
the armory and under instructions from the officer in charge, claimant
was endeavoring to remove the same. While so doing, he slipped and
fell from the roof of the building to the floor striking projections in the
way of heat radiators and other obstructions and as a result of the fall
his left leg was fractured between the knee and the hip; his left fore-
arm dislocated and fractured between the elbow and wrist; his left jaw
fractured and all the teeth broken off, and he was otherwise greatly
bruised and injured.

Claimant was taken to a hospital at Galesburg where he remained
for some months and later was removed to a hospital at Chicago where
he received treatment under a specialist in that city.

His injuries are such that they failed fo vespond to treatment to
any appreciable extent. It was necessary to rebreak and reset the leg
and it is now about one inch shorter than normal. This, together with
the other injuries has caused claimant to be permanently disabled, and
from the evidence of the physicians who treated him, it is certain that
he will never be able to follow his usual occupation.

His right to recover which is not disputed by the State is based on
section 11 of article 16 of the State Military and Naval code, paragraph
154, chapter 129 Hurd’s Revised Statutes, 1913, which is as follows:

“In every casc where an officer or enlisted man of a National

Guard or Naval Reserve shall be injured, wounded or killed while

performing his duty as an officer or enlisted man in pursnance of
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orders from the commander-in-chief, said officer or enlisted man,
or his heirs or dependents shall have a claim against the State for
financial help and assistance, and the State Court of Claims shall
act on and adjust the same as the merits of each case may de-
mand. * * *7

The record discloses that claimant was a young man of about twenty-

three years of age; that prior to the injury he was in good health and
had an earning capacity of $20.00 per week.

Taking into consideration the injuries sustained by claimant, and

money expended by him for medical services and hospital bills, we are
of the opinion that he should be awarded the sum of six thousand five
hundred and 00/100 ($6,500.00) dollars.




Mymr J. S1EIN
V.
STATE oF JLIINOIS.

Opinion filed June 1, 1917.

Ueorge B. Gillespie, for Claimant.
BEdward J. Brundage, Attorney General, for State

A resolution was passed by the Senate of the State of Illinois, on
or about June 19, 1915, authorizing and empowering one of its com-
mittees to investigate the educational system of the City of Chicago.
The committee in question was authorized to employ an attorney and
the necessary assistants required to make the investigation and in ac-
cordance therewith said committee on July 2, 1915, retained claimant
to act as its attorney.

Claimant performed the work required of him by the committee
from the date of his employment up to and including October 14, 1915;
during which time he met with the committee at its various meetings
and conducted by the investigation by examining witnesses and taking
testimony in the City of Chicago and elsewhere.

The claim in this case is for the legal services rendered the com-
mittec amounting to $2,600.00, and for moneys paid out in its behalf,
amounting to $1,100.00, making a total of $3,700.00.

A demurrer was filed by the State to claimant’s position setting forth
in substance: 1st, That the committee appointed by the 49th General As-
sembly to sit during the recess of such assembly had no legal existence
after the sine die adjournment on June 80, 1915. . 2nd, That said com-
mittec had no authority to employ an attorney as the Attorney General,
alone, is the legal advisor of the General Assembly and its committees.

In view of the recent decision handed down by the Supreme Court
of this State, Fergus v. Russel, 270 I1l. 344, we must hold that the com-
mittee in this case had no authority to employ claimant as its attorney.

The demurrer is sustained.




136 |

Parrrex H. Gisriy
7.
STATE OF ILLINOIS.

Opinion filed June 1, 1917.
T. J. Sullivan, for Claimant.
Edward J. Brundage, Attorney General, for State.

Claimant is a resident of Springfield, Illinois. On the 13th day
of August, 1915, he was injured while employed as a clerk in connection
with the Adjutant General’s department of the State. At the time of
his injury he was acting under the orders of his superior officer in storing
provisions in boxes and cases at Camyp Lincoln, which is located north-
west of Springfield, Illinois.

He was compelled to stand upon a platform about ten feet in height
in order to handle the different boxes and cases and while so working
the platform collapsed and claimant was thrown to the ground and as a
result of hig fall, his left arm and shoulder were broken and fractured.

Prior to claimant’s injury he was capable of carning at the rate
of $21.00 per week, and as a result of the injury in question he was pre-
cluded from doing any work for a period of twenty weeks. He was also
compelled to lay out the sum of $160.80 for hospital bills and surgeons’
fees, in endeavoring to he cured.

In this case the State is not making any defense, andit is similar fo
the case of Warfel v. State, in which an opinion was filed at this term.

Por the reasons given in the Warfel case, we are of the opinion
that claimant is entitled to an award of $580.80, which includes the loss
of services by claimant while he was incapacitated from work on account
of his injury, together with the money expended by him for hospital
bills and surgeon fees.

Claimant is accordingly awarded five hundved eighty and 80/100
($580.80) dollars.
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